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TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

Part  6 — Exceptions  From  the 
Competitive  Service 

DEPARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

Effective  upon  publication  in  the  Fed¬ 
eral  Register,  paragraph  (i)  (1)  of 
{  6.123  is  added  as  set  out  below. 

§  6.123  Department  of  Health.  Edu¬ 
cation.  and  Welfare.  *  *  • 

(i)  Office  of  Education.  (1)  Ten  pro¬ 
fessional  positions  in  the  field  of  educa¬ 
tion  required  in  connection  with  the  1955 
White  House  Conference  on  Education. 
Employment  under  this  authority  shall 
not  extend  beyond  June  30, 1956. 

(R.  S.  1763,  sec.  2,  22  Stat.  403;  5  U.  S.  C.  631, 
633;  E.  O.  10440,  18  P.  R.  1823,  3  CFR  1953 
Supp.) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Wm.  C.  Hull, 

Executive  Assistant. 

[P.  R.  Doc.  54-7046;  Piled.  Sept.  8,  1954; 
8:54  a.  m.] 


Chapter  III — Foreign  and  Territorial 
Compensation 

[Dept.  Reg.  108.227] 

Part  325 — Additional  Compensation  in 
Foreign  Areas 

payment  of  differential 

1.  Section  325.5  (a)  and  (d)  (18  F.  R. 
2817)  is  amended  to  read  as  follows  v 
(a)  Payment  to  eligible  persons  as¬ 
signed  to  a  differential  post  shall  begin 
as  of  the  date  of  arrival  at  the  post,  the 
date  of  entrance  on  duty  in  the  case  of 
eligible  personnel  appointed  locally,  or 
the  date  of  assignment,  whichever  is 
latest.  Payment  shall  cease,  in  the  case 
of  separation,  as  of  the  close  of  business 
on  the  day  of  departure  from  the  post 
or  on  the  last  day  of  employment,  which¬ 
ever  is  earlier.  Payment  shall  cease,  in 


the  case  of  transfer  or  detail,  as  of  the 
close  of  business; 

(1)  On  the  day  of  departure  from  the 
post  when  the  employee  is  under  trans¬ 
fer,  whether  combined  with  or  unrelated 
to  leave  orders  (for  transfer  during 
leave  see  paragraph  (c)  (2)  of  this  sec¬ 
tion). 

(2)  On  the  day  of  departure  from  the 
post  when  the  employee  leaves  for  detail 
as  defined  in  §  325.1  (g)  under  orders 
returning  him  thereafter  directly  to  his 
post  of  assignment.  (See  also  para¬ 
graph  (d)  of  this  section.)* 

(3)  On  the  day  of  departure  for  detail, 
as  defined  in  §  325.1  (g)  from  the  post 
of  assignment  or  his  last  temporary  duty 
station  enroute,  whichever  is  later. 
(See  also  i>aragraph  (d)  of  this  section.)* 

(d)  Payment  at  the  rate  currently 
authorized  to  the  employee  for  the  post 
of  assignment  shall  continue  during 
periods  of  round-trip  official  travel  in¬ 
volving  no  detail  as  defined  in  §  325.1  (g) 
away  from  such  post.* 

2.  Section  325.5  is  further  amended  by 
the  addition  of  the  following  paragraph 
(h) : 

(h)  Where  the  employee  is  on  duty  or 
leave  at  two  differential  posts  for  por¬ 
tions  of  the  same  day,  payment  for  that 
day  shall  be  made  at  the  rate  last  pre¬ 
viously  authorized. 

(Sec.  102,  Part  I,  E.  O.  10000,  13  P.  R.  5453; 
3  CPR,  1948  Supp.) 

These  amendments  shall  be  effective  as 
of  the  beginning  of  the  first  pay  period 
following  September  11,  1954. 

For  the  Secretary  of  State. 

[seal]  E.  B.  Wilber, 

Assistant  Secretary, 

August  27,  1954. 

[P.  R.  Doc.  54-7048;  Piled,  Sept.  8,  1954; 

8:54  a.  m.J 


*  Where  an  employee  is  issued  round-trip 
orders  for  travel  from  and  to  a  post  of  detail, 
rather  than  a  post  of  assignment,  the  same 
principle  will  prevail,  1.  e.,  the  post  of  detail 
where  the  travel  begins  and  ceases  will  be 
construed  as  the  post  of  assignment  la 
applying  f  325.5  (a)  (2)  and  (3)  and  (d), 
whichever  is  pertinent,  and  the  definitions  in 
S  325.1  (g). 
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TITLE  7— AGRICULTURE 

Chapter  III — Agricultural  Research 
Service,  Department  of  Agriculture 

[P.  P.  C.  6061 

Pari  301 — Domestic  Quarantine  Notices 
Subpart — Pink  Bollworm 
administrative  instructions  authorizing 

MOVEMiafT  FROM  REGULATED  AREAS  UNDER 

certification  of  fumigated  or  treated 

GIN  TRASH 

Pursuant  to  the  second  proviso  of  the 
pink  bollworm  quarantine  (Notice  of 
Quarantine  No.  52,  7  CFR  Supp.  301.52; 
18  P.  R.  6348,  19  F.  R.  1787)  under  sec¬ 
tions  8  and  9  of  the  Plant  Quarantine  Act 
of  1912,  as  amended  (7  U.  S.  C.  161,  162) 
and  section  3  of  the  Insect  Pest  Act  of 
March  3,  1905  (7  U.  S.  C.  143),  adminis¬ 
trative  instructions  are  hereby  issued 
authorizing  the  movement  of  gin  trash 
from  any  pink  bollworm  regulated  area 
to  any  destination  after  certification 
that  it  has  been  fumigated  or  given 
approved  treatment  under  the  supervi¬ 
sion  of  an  inspector.  The  administra¬ 
tive  instructions  shall  appear  as  §  301.52b 
In  Title  7,  Chapter  ni.  Part  301,  of  the 
Code  of  F^eral  Regulations,  as  follows: 

5  301.52b  Administrative  instructions 
authorizing  movement  from  regulated 
ureas  under  certification  of  fumigated  or 
treated  gin  trash,  (a)  Section  301.52-3 
prohibits  the  movement  of  gin  trash  (all 
the  material  produced  during  the 
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cleaning  and  ginning  of  seed  cotton, 
hollies,  or  snapped  cotton  except  the 
lint,  cottonseed,  and  gin  waste),  except 
as  authorized  in  §  301.52-14  relating  to 
shipments  for  scientific  purposes. 

(b)  The  Chief  of  the  Plant  Pest  Con¬ 
trol  Branch  hereby  finds  that  facts  ex¬ 
ist  as  to  the  pest  risk  involved  in  the 
movement  of  gin  trash  to  which  §  301.- 
52-3  applies,  making  it  safe  to  modify 
by  making  less  stringent  the  require¬ 
ments  of  §  301.52-3.  Hereafter,  in  addi¬ 
tion  to  movement  authorized  imder 
§  301.52-14,  gin  trash  may  be  moved 
from  any  pink  bollworm  regulated  area 
to  any  destination  under  certificate  to  be 
issued  when  the  gin  trash  has  been  given 
an  approved  fumigation  or  other  ap¬ 
proved  treatment  under  the  supervision 
of  an  inspector,  and  has  been  subse¬ 
quently  protected  from  contamination; 
and  gin  trash  may  be  removed  from  a 
gin  yard  within  any  pink  bollworm 
regulated  area  to  a  processing  plant  that 
may  be  designated  by  the  Chief  of  the 
Branch  for  purposes  of  such  fumigation 
or  other  treatment  prior  to  certification, 
if  it  is  passed  tlirough  approved  fans  or 
is  given  other  approved  treatment  at 
such  gin  yard  before  such  removal., 

The  purpose  of  these  instructions  is 
to  make  gin  trash  available  for  process¬ 
ing  into  stock  feed  or  mulch,  and  for 
industrial  uses,  under  appropriate  safe¬ 
guards  to  prevent  spread  of  the  pink 
bollworm.  The  results  of  recent  research 
have  proved  the  value  of  gin  trash  for 
these  purposes. 

These  instructions  shall  be  effective 
on  and  after  the  9th  of  September  1954, 
when  they  shall  supersede  administrative 
instructions  now  appearing  as  7  CFR 
Supp.  301.52b  (19  P.  R.  325),  effective 
January  19,  1954. 

These  instructions  must  be  made  effec¬ 
tive  promptly  to  be  of  maximum  benefit 
to  users  of  gin  trash.  Accordingly,  un¬ 
der  section  4  of  the  Administrative  Pro¬ 
cedure  Act  (5  U.  S.  C.  1003),  it  is  found 
upon  good  cause  that  notice  and  other 
public  procedure  with  respect  to  the  fore¬ 
going  administrative  instructions  are 
impracticable  and  contrary  to  the  public 
interest,  and  they  should  be  made  effec¬ 
tive  less  than  30  days  after  their  publi¬ 
cation  in  the  Federal  Register. 

(Secs.  1.  3.  33  Stat.  1269,  1270,  sec.  9.  37 
Stat.  318;  7  U.  S.  C.  141,  143,  162.  Interprets 
or  applies  sec.  8,  37  Stat.  318,  as  amended; 
7  U.  S.  C.  161) 

Done  at  Washington,  D.  C.,  this  2d  day 
of  September,  1954. 

[seal!  W.  L.  Popham, 

Chief,  Plant  Pest  Control  Branch. 

[P.  R.  Doc.  64-7053;  Piled,  Sept.  8,  1954; 

8:56  a.  m.] 

TITLE  39— POSTAL  SERVICE 

Chapter  I — Post  Office  Department 

Part  127 — International  Postal  Serv¬ 
ice:  Postage  Rates,  Service  Available 

AND  iNSTRUCrriONS  FOR  MAILING 

AUSTRIA 

In  Part  127,  International  Postal  Serv^ 
ice:  Postage  Rates,  Service  Available  and 
Instructions  for  Mailing,  39  CFR  Part 
127,  make  the  following  changes: 


5675 

a.  In  §  127.74  Sealing,  amend  the  list 
of  countries  in  paragraph  (a)  by  insert¬ 
ing  in  proper  alphabetical  order  the 
following: 

Austria  (insured). 

b.  In  §  127.140  Service  available,  in¬ 
sert  "Austria”  in  proper  alphabetical 
order. 

c.  In  §  127.210  Austria,  make  the  fol¬ 
lowing  changes: 

1.  In  paragraph  (b)  (1)  make  the 
following  changes  in  the  tabulated  in¬ 
formation  appearing  under  the  table  of 
rates  in  subdivision  (ii) : 

a.  Amend  the  information  opposite 
"Sealing”  to  read  as  follows: 

Sealing:  Insured  parcels  must,  and  ordi¬ 
nary  parcels  may,  be  sealed. 

b.  Change  "Insurance:  No”  to  read 
"Insurance:  Yes.” 

2.  Amend  paragraph  (b)  (2)  as 

follows; 

(2)  Indemnity.  See  subparagraph 
(4)  of  this  paragraph. 

3.  In  paragraph  (b),  redesignate  sub- 
paragraphs  (4),  (5),  and  (6)  as  subpar¬ 
agraphs  (5),  (6),  and  (7),  and  insert 
new  subparagraph  (4)  to  read  as 
follows : 

(4)  Insurance,  (i)  Parcel  post  pack¬ 
ages  (surface  or  air)  may  be  insured 
subject  to  the  following  limits  of  in¬ 
demnity  when  prepaid  at  the  postage 
rate  applicable,  in  addition  to  the  insur¬ 
ance  fees  mentioned  hereunder: 


Fees 

Limit  of  Indemnity:  (cents) 

Not  over  $10 _  20 

Prom  $10.01  to  $25 _  25 

From  $25.01  to  $50 _  35 

From  $50.01  to  $100 _  65 

From  $100.01  to  $200 _  60 

From  $200.01  to  $300 _ 65 

Prom  $300.01  to  $330 _  70 


(ii)  Each  insured  parcel  shall  have 
printed  on  the  wrapper,  in  close  proxim¬ 
ity  to  (preferably  immediately  below) 
the  endorsement  “INSURED”  and  the 
insurance  number,  the  amount  for  which 
the  parcel  is  insured.  This  indication 
shall  be  shown  in  arabic  figures  and  in 
roman  letters  spelled  out  in  full,  in  both 
United  States  currency  and  in  gold 
francs,  as  per  the  following  example: 

Insured  Value 
$25.75  (U.  S.) 

Twenty-Five  Dollars  and  Seventy-Five  Cents 
77.25  Gold  Francs 

Seventy-Seven  Gold  Francs  and  Twenty-Five 
Centimes 

(iii)  The  same  indications  shall  also 
be  shown  in  the  appropriate  space  on 
the  dispatch  note  (Form  2972). 

(iv)  See  §  127.143  (b),  as  to  method  of 
converting  United  States  currency  into 
gold  francs. 

(v>  Parcels  containing  gold  or  silver, 
W’hether  manufactured  or  unmanufac¬ 
tured;  precious  stones,  jewelry  or  other 
precious  articles  must  be  insured. 

(Vi)  For  general  information  concern¬ 
ing  insurance  service  see  §§  127.140  to 
127.148,  inclusive. 

(R.  S.  161,  396,  398;  secs.  304,  309,  42  Stat.  24, 
25,  48  Stat.  943;  5  U.  S.  C.  22.  369,  372) 

[seal]  Abe  McGregor  Goff, 

The  Solicitor. 

IP.  R.  Doc.  54-7015;  Piled,  Sept.  8.  1954; 
8:47  a.  m.] 
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RULES  AND  REGULATIONS 


TITLE  32~NATIONAL  DEFENSE 

Chapter  V — Department  of  the  Army 

Subchapter  G— Procurement 

Revision  or  Army  Procurement 
Procedures 

Preface.  1.  This  revision  of  the  Army 
Procurement  Procedure  supersedes  the 
March  1951  issue  of  the  Army  Procure¬ 
ment  Procedure,  Sections  I  through  XIV, 
as  revised  by  the  material  contained  in 
Changes  No.  1  through  10  thereto,  and 
so  much  of  Army  Procurement  Circulars 
through  Procurement  Circular  32,  1953, 
as  amended  the  1951  edition. 

2.  Changes  in  content  in  this  edition 
have  been  limited,  in  general,  to  editing 
and  codification.  Minor  revisions  have 
been  made  to  conform  to  new  laws, 
Executive  orders,  and  ASPR  changes. 
Changes  in  format,  transfer  of  subparts 
to  new  parts  and  within  parts  of  the 
APP,  have  been  made  to  conform  to  the 
corresponding  provisions  of  ASPR  and 
to  clearly  separate  supplemental  De¬ 
partment  of  the  Army  policy  not  specif¬ 
ically  covered  or  related  to  paragraphs, 
parts,  and  sections  in  ASPR. 

Part 

590  General  provisions. 

591  Procurement  by  formal  advertising. 

592  Procurement  by  negotiation. 

593  Coordinated  procurement. 

594  Interdepartmental  procurement. 

595  Foreign  purchases. 

596  Contract  clavises. 

597  Termination  of  contracts. 

598  Patents  and  copyrights. 

599  Bonds  and  insurance. 

600  Federal,  State,  and  local  taxes. 

601  Labor. 

602  Government  property. 

603  Inspection  and  acceptance. 

604  Contract  cost  principles. 

605  Procurement  forms. 

606  Supplemental  provisions. 

Part  590 — General  Provisions 


Sec. 

590.000 

Scope  of  part. 

Subpart  A — Introduction 

590.101 

Purpose  of  procedure. 

590.102 

Applicability  of  procedure. 

590.104 

Arrangement  of  procedure. 

590.104-1 

General  plan. 

590.104-4 

Citation. 

590.105 

Amendments. 

590.106 

Department  procedures  under 
regulation. 

590.107 

Procuring  activity  instructions 
under  Army  Procurement  Pro¬ 
cedure. 

590.108 

Deviations  from  Armed  Services 
Procurement  Regulation  and 
Army  Procurement  Procedure. 

590.109 

Administration  and  interpreta¬ 
tion. 

590.110 

Periodic  report  of  purchases  and 
contracts. 

590.111 

Reports  of  suspected  criminal 
conduct. 

590.150 

Distribution  of  Department  of 
the  Army  procurement  publica¬ 
tions. 

690.150-1 

Printed  procurement  publica¬ 
tions. 

Subpart  B — Definitions  of  Terms 
590.201  Definitions. 

590.201- 2  Secretary. 

590.201- 5  Contracting  officer. 

590.201- 9  Sources  of  supplies. 

590.250  Chief  officer  responsible  tor  pro¬ 

curement. 

690.251  Appropriated  funds. 


Sec. 

590.252  Change  orders  and  supplemental 

agreements. 

590.253  Purchasing  offices. 

590.253- 1  Purchasing  office. 

590.253- 2  Principal  purchasing  offices. 

Subpart  C — Basic  Policies 

590.301  Methods  of  procurement. 

590.302  Sources  of  supply. 

590.302-2  Sources  outside  the  Government. 

590.305  Specifications;  general. 

590.306  Place  of  delivery. 

590.306- 1  Domestic  shipments. 

590.306- 50  Furnishing  of  freight  rates. 

590.306- 51  Oversea  purchases. 

590.350  F.  o.  b.  purchasing  policy. 

590.351  Procurement  of  spare  parts. 

590.352  Limitation  on  purchase  and 

maintenance  of  motor  vehicles 
or  aireraft. 

590.353  Public  release  of  long-range  pro¬ 

curement  estimates. 

590.354  Synopses  of  proposed  procure¬ 

ments. 

590.354- 1  Statement  of  policy. 

590.354- 2  Applicability. 

690.354- 3  Action  by  purchasing  offices. 

690.354- 4  Instructions  for  teletyping  of 

synopses. 

690.354- 5  Contents  of  synopses  when  not 

teletyped. 

590.355  Synopsis  of  contract  awards. 

590.355- 1  Statement  of  policy. 

590.355- 2  Applicability. 

690.355- 3  Action  by  purchasing  offices. 

690.355- 4  Contents  of  synopses  of  contract 

awards. 

690.357  Selection  of  contractors. 

590.358  Use  of  certificates  of  necessity  and 

expediting  production  funds. 

Subpart  D — Procurement  Responsibility  and 
Authority 

590.401  Responsibility  of  each  Procuring 

Activity. 

590.402  General  authority  of  Contracting 

Officers. 

590.403  Requirements  to  be  met  before 

entering  into  contracts. 

590.450  Designation  of  Contracting  Officer. 

590.451  Designation  of  representatives. 

590.452  Authority  of  representatives. 

590.453  General  responsibility  of  Con¬ 

tracting  Officers. 

590.454  Delegation  of  authority. 

590.455  Standards  of  conduct. 

590.456  Responsibility  for  Insuring  the 

availability  of  funds. 

Subpart  E — Contingent  or  Other  Fees 

590.502  Applicability. 

690.502-50  Definition  of  contract. 

590.503  Covenant  against  contingent  fees 

clause. 

590.508  Enforcement. 

590.508- 1  Failure  or  refusal  to  furnish 

Standard  Form  119. 

590.508- 2  Misrepresentations  or  violations 

of  the  covenant  against  con¬ 
tingent  fees. 

590.508- 50  Authority  of  head  of  a  procuring 

activity. 

590.550  Contracts  in  foreign  countries. 

Subpart  F — Debarred,  Ineligible,  and 
Suspended  Bidders 

590.600- 50  Authority. 

590.601  Establishment  and  maintenance 
of  a  list  of  firms  or  individuals 
debarred  or  Ineligible. 

590.601- 1  General. 

590.601- 4  Maintenance  and  distribution  of 

list. 

590.603  Treatment  to  be  accorded  firms 

or  Individuals  in  debarred  or 
ineligible  status. 

590.603- 1  Total  restrictions. 

590.604  Causes  and  conditions  of  debar¬ 

ment. 

590.604- 3  Notice  of  debarment. 


Sec. 

590.605  Suspension  of  bidders. 

590.609  Procurement  outside  the  United 
States. 

590.650  Inquiries  from  debarred,  ineligi. 

ble,  or  suspended  firms  and  in- 
dividuals. 

§  590.000  Scope  of  part.  This  part 
sets  forth  (a)  introductory  information, 

(b)  definitions,  (c)  basic  policies,  (d) 
procurement  responsibility  and  au¬ 
thority,  (e)  contingent  or  other  fees,  and 
(f)  debarred,  ineligible,  and  suspended 
bidders. 

SUBPART  A — INTRODUCTION 

§  590.101  Purpose  of  procedure  (Parts 
590-606  of  this  chapter) .  This  proce¬ 
dure,  issued  by  the  Department  of  the 
Army,  pursuant  to  §  400.106  of  this  title, 
establishes  for  the  Army  Establishment 
uniform  policies  and  procedures,  con¬ 
sistent  with  and  supplementary  to  Sub¬ 
chapter  A,  Chapter  IV  of  this  title, 
relating  to  the  procurement  of  supplies 
and  services  under  the  authority  of  the 
Armed  Services  Procurement  Act  of  1947 
(Public  Law  413,  80th  Cong.;  41  U.  S. 
Code  151-161;  Sec.  II,  JAAP  Bui.  4, 1948) 
or  under  other  statutory  authorization. 

§  590.102  Applicdbility  of  procedure^ 
(a)  General  applicability.  This  proce¬ 
dure  shall  apply  to  all  purchases  and 
procurement  contracts  made  by  any 
Procuring  Activity  or  Contracting  OflBcer 
of  the  Army  Establishment  which  obli¬ 
gate  appropriated  funds  (whether  direct 
appropriations,  allocations  of  appro¬ 
priated  funds,  or  contract  authoriza¬ 
tions)  for  the  procurement  of  supplies 
and  services  and  which  are  entered  into 
as  of  a  date  on  or  after  the  effective  date 
of  this  procedure.  This  procedure  is 
supplementary  to,  and  does  not  in  any 
way  supersede  Subchapter  A,  Chapter 
rv  of  this  title.  This  procedure  is  not 
intended  to  cover  the  detailed  imple¬ 
menting  instructions  of  the  respective 
Procuring  Activities  of  the  Army  Estab¬ 
lishment,  all  of  which  instructions  may 
be  prescribed  as  provided  in  §  590.107. 

(b)  Oversea  commands,  attaches,  and 
foreign  missions.  Procurement  outside 
the  United  States,  its  Territories  and 
possessions,  and  construction  work  out¬ 
side  the  continental  United  States,  in¬ 
cluding  procurement  effected  under  the 
jurisdiction  of  major  oversea  com¬ 
manders,  military  attaches,  and  foreign 
missions,  will  be  made  in  accordance 
with  Subchapter  A,  Chapter  IV  of  this 
title,  and  this  procedure.  Authority  to 
deviate  from  prescribed  provisions,  in 
those  specific  cases  which  are  inap¬ 
plicable  to  procurement  outside  the 
United  States,  its  Territories  and  pos¬ 
sessions,  will  be  specifically  set  forth 
in  this  Procedure.  If  such  authority  is 
not  contained  herein,  requests  will  be 
processed  as  prescribed  in  §  590.108. 

(c)  Combat  areas.  Major  tactical 
commanders  are  authorized  to  waive  the 
provisions  of  Subchapter  A,  Chapter  IV 
of  this  title,  and  this  procedure  in  the 
immediate  areas  engaged  in  active  com¬ 
bat,  subject  to  any  instructions  which 
may  be  issued  by  the  Head  of  the  Pro¬ 
curing  Activity  involved. 

(d)  Government  and  relief  in 
pied  areas.  Subchapter  A,  Chapter  IV 
of  this  title,  and  this  procedure  are 
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applicable  to  procurement  in  oversea 
areas  for  Government  and  Relief  in 
Occupied  Areas  (GARIOA)  chargeable 
to  annual  appropriations  for  such  pur¬ 
poses.  As  stated  in  paragraph  (b)  of 
this  section,  authority  to  deviate  will 
be  expressly  stated  or  request  for  au¬ 
thority  to  deviate  will  be  processed  as 
prescribed  in  §  590.108. 

(e)  Civil  works.  Corps  of  Engineers. 
Procurement  of  supplies  and  services  for 
civil  works,  Corps  of  Engineers,  will  be 
made  in  accordance  with  Subchapter 
A,  Chapter  IV  of  this  title,  and,  rather 
than  this  procedure,  such  instructions  as 
may  be  issued  by  the  Chief  of  Engineers, 
pursuant  to  authority  granted  by  the 
Secretary  of  the  Army. 

§  590.104  Arrangement  of  procedure. 

§  590.104-1  General  plan.  This  pro¬ 
cedure  is  intended  to  cover  the  general 
policies  and  procedures  of  the  Army 
Establishment  with  respect  to  procure¬ 
ment;  it  implements  and  is  supplemen¬ 
tary  to  Subchapter  A,  Chapter  IV  of 
this  title.  The  Procedure  is  divided  into 
parts,  each  one  of  which  deals  with  a 
separate  aspect  of  procurement;  each 
part  is  further  subdivided  into  subparts 
and  sections.  In  general,  the  parts,  sub¬ 
parts,  and  sections  conform  to  the 
parallel  provisions  of  Subchapter  A, 
Chapter  IV  of  this  title.  Additional 
paragraphs,  parts,  and  sections  have 
been  or  may  be  added  to  cover  subjects 
not  treated  in  Subchapter  A,  Chapter  IV 
of  this  title.  Since  material  publishea 
in  Subchapter  A,  Chapter  IV  of  this  title 
is  not  duplicated  in  this  procedure,  both 
publications  must  be  reviewed  to  obtain 
full  coverage  on  most  subjects. 

§  590.104-4  Citation.  This  procedure 
shall  be  referred  to  as  the  Army  Pro¬ 
curement  Procedure  (Parts  590-606  of 
this  chapter)  and  cited  by  appropriate 
part  or  section  of  the  Code  of  Federal 
Regulations. 

§  590.105  Amendments.  R  e  c  o  m- 
mendations  for  amendment  of  Subchap¬ 
ter  A,  Chapter  IV  of  this  title  and  this 
procedure  shall  be  submitted  through 
channels  to  the  Assistant  (Jhief  of  Staff, 
G“4,  Department  of  the  Army,  Attn: 
CSiief,  Purchases  Branch. 

§  590.106  Department  procedures  un~ 
der  regulation.  Subchapter  A,  Chapter 
IV  of  this  title  (Armed  Services  Pro¬ 
curement  Regulation)  is  a  statement  of 
uniform  procurement  policies  which  are 
in  effect  throughout  the  Department  of 
Defense.  Parts  590-606  of  this  chapter 
(Army  Procurement  Procedure)  consti¬ 
tute  an  implementation  of  Subchapter 
A,  Chapter  IV  of  this  title  and  set  forth 
uniform  procurement  policies  and  proce¬ 
dures  which  are  in  effect  throughout  the 
Army  Establishment. 

§  590.107  Procuring  Activity  Instruct 
(tons  Under  Army  Procurement  Proce- 
dure.  The  Head  of  any  Procuring 
Activity  may  implement  this  Procedure 
by  prescribing  for  his  Activity  (and  for 
uny  field  installations  thereof)  detailed 
P^urement  operating  instructions 
Which  are  not  inconsistent  with  Sub¬ 
chapter  A,  Chapter  IV  of  this  title  and 
procedure.  One  consolidated,  cur- 
^ent,  up-to-date  copy  of  such  detailed 
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procurement  operating  instructions  is¬ 
sued,  shall  be  forwarded  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Attn.:  Chief,  Purchases  Branch, 
on  a  semiannual  basis,  31  December  and 
30  June. 

§  590.108  Deviations  from  Armed 
Services  Procurement  Regulation  and 
Army  Procurement  Procedure — (a)  De¬ 
viations  from  Armed  Services  Procure¬ 
ment  Regulation.  Requests  for  devia¬ 
tions  from  the  provisions  of  Armed 
Services  Procurement  Regulation  shall 
be  submitted  to  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army, 
Attn:  Chief,  Purchases  Branch.  The 
Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army  (Chief,  Purchases 
Branch)  is  authorized  to  grant  any  such 
deviation  in  any  individual  case  in  which 
special  circumstances  justify  the  devia¬ 
tion  or  deviations  and  will  make  a  re¬ 
port  thereof  to  the  Departments  of  the 
Navy  and  Air  Force.  The  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army  (Chief,  Purchases  Branch)  is  au¬ 
thorized  to  grant  class  deviations  from 
Armed  Services  Procurement  Regulation 
with  the  concurrence  of  duly  authorized 
representatives  of  the  Departments  of 
the  Navy  and  Air  Force. 

(b)  Deviations  from  Army  Procure¬ 
ment  Procedure.  Requests  for  devia¬ 
tions  from  this  Procedure  shall  be  sub¬ 
mitted  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Cffiief,  Purchases  Branch.  Deviations 
from  this  Procedure  will  be  made  only 
by  and  with  the  approval  of  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army  (CTiief,  Purchases  Branch). 

§  590.109  Administration  and  inter¬ 
pretation.  (a)  The  administration  of 
Armed  Services  Procurement  Regula¬ 
tion  and  this  procedure  will  be  the  re¬ 
sponsibility  of  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army 
(Chief,  Purchases  Branch) . 

(b)  It  will  be  the  responsibility  of  the 
Heads  of  Procuring  Activities  to  deter¬ 
mine  whether  or  not  instructions  and 
interpretations  issued  by  their  Activities 
in  implementation  of  Armed  Services 
Procurement  Regulation  and  this  Proce¬ 
dure  properly  reflect  and  are  consistent 
with  the  policies  of  the  Department  of 
Defense  and  the  Department  of  the 
Army. 

§  590.110  Periodic  report  of  purchases 
and  contracts.  Reports  in  connection 
with  §  400.110  of  this  title  will  be  made 
in  accordance  with  the  requirements  of 
Subpart  C,  Part  606  of  this  chapter. 

§  590.111  Reports  of  suspected  crim¬ 
inal  conduct.  Imports  of  possible  viola¬ 
tions  of  Federal  criminal  statutes  in 
connection  with  procurement  and  re¬ 
lated  matters,  including  reports  of  pos¬ 
sible  fraud,  will  be  made  in  accordance 
with  the  requirements  of  Subpart  F  of 
this  subchapter. 

§  590.150  Distribution  of  Department 
of  the  Army  procurement  publications. 

§  590.150-1  Printed  procurement 
publications,  (a)  Distribution  of  the 
three  printed  procurement  publications, 
viz.,  the  Armed  Services  Procurement 
Regulation  (ASPR) ,  the  Army  Procure¬ 


ment  Procedure  (APP) ,  and  Army  Pro¬ 
curement  Circulars  (APC),  will  be  in 
accordance  with  pertinent  special  regu¬ 
lations. 

(b)  Copies  of  the  Armed  Services  Pro¬ 
curement  Regulation  or  the  Army  Pro¬ 
curement  Procedure  are  not  available  for 
distribution  to  private  firms  or  individ¬ 
uals  since  these  publications  may  be  pur¬ 
chased  from  the  Superintendent  of 
Documents,  United  States  Government 
Printing  Office,  •  Washington  25,  D.  C., 
either  as  printed  in  the  Federal  Register 
or  in  separate  pamphlet  form. 

SUBPART  B — DEFINITIONS  OF  TERMS 

1  590.201  Definitions.  As  used 
throughout  subchapter  A,  chapter  IV  of 
this  title  and  this  procedure,  the  fol¬ 
lowing  terms  shall  have  the  meanings 
set  forth  below. 

§  590.201-2  Secretary.  The  term 
“Secretary”  means  the  Secretary  of  the 
Army,  or  the  Under  or  Assistant  Secre¬ 
tary  of  the  Army  responsible  for  pro¬ 
curement  and  industrial  matters  for  the 
Army  Establishment. 

§  590.201-5  Contracting  Officer.  The 
term  “Contracting  Officer,”  when  used  in 
subchapter  A,  chapter  IV  of  this  title 
and  this  Procedure  is  construed  to  in¬ 
clude  his  s  duly  appointed  successor  or 
authorized  representative  acting  within 
the  limits  of  his  authority.  (See  §  §  590.- 
402  and  590.450  through  590.453.) 

§  590.201-9  Sources  of  Supplies,  (a) 
Within  the  geographic  limits  of  the  con¬ 
tinental  United  States,  Alaska,  Hawaii, 
Puerto  Rico,  the  Virgin  Islands,  and  the 
District  of  Columbia,  the  term  “sources 
of  supplies”  shall  include  only  (1)  manu¬ 
facturers  of  or  (2)  regular  dealers  in  the 
supplies  to  be  procured,  as  defined  in 
§  400.201-9  of  this  title. 

(b)  Outside  the  geographic  limits  of 
the  continental  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  the  Virgin  Islands, 
and  the  District  of  Columbia,  the  term 
“sources  of  supplies”  shall  include  (1) 
manufacturers,  (2)  regular  dealers,  as 
defined  in  §  400.201-9  of  this  title,  and 
(3)  intermediaries,  provided  such 
sources  are  not  prohibited  by  local  for¬ 
eign  law.  An  “intermediary”  shall  be 
deemed  to  be  any  one  of  the  following: 

(i)  A  person  (or  firm)  who  owns, 
operates,  or  maintains  a  place  of  busi¬ 
ness,  regularly  engaged  in  performing 
certain  services  which  directly  or  indi¬ 
rectly  increase  the  value  of  the  materials, 
supplies,  articles,  or  equipment  being 
procured  (services  to  consist  of  such 
functions  as  the  recovery  from  con¬ 
signees  and  redistribution  to  manufac¬ 
turers  and  producers  of  containers  and 
packing  materials;  the  receiving,  storing, 
repacking,  and  reshipping  of  items 
being  procured;  the  collection,  consoli¬ 
dation,  assembling,  packing,  and  ship¬ 
ping  of  items  being  procured,  etc.;  and 
not  the  functions  of  mere  soliciting  of 
business,  taking  of  orders,  rendering  as¬ 
sistance  to  manufacturers  or  producers 
by  the  preparation  of  receiving  and  pay¬ 
ment  jiocuments,  arranging  for  trans¬ 
portation  facilities,  etc.). 

(ii)  A  person  (or  firm)  who  owns, 
operates,  or  maintains  a  place  of  busi¬ 
ness,  regularly  engaged  in  the  importing 
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and  exporting  business,  provided  that 
the  items  procured  are  not  being  im¬ 
ported  from  within  the  geographical 
limits  of  the  continental  United  States, 
Alaska,  Hawaii,  Puerto  Rico,  the  Virgin 
Islands,  and  the  District  of  Columbia. 

(iii)  Agencies  or  instriimentalities  of 
a  foreign  government. 

§  590.250  Chief  officer  responsible  for 
procurement.  The  term  “chief  officer 
responsible  for  procurement”  when  used 
in  Subchapter  A,  Chapter  IV  of  this  title 
and  this  Procedure  is  construed  to  mean 
the  Head  of  any  Procuring  Activity. 

§  590.251  Appropriated  funds.  The 
term  “appropriated  funds”  comprises  all 
funds  available  to  Army  Establishment 
installations  and  agencies  by  allot¬ 
ment  to  or  authorization  to  obligate 
appropriated  funds  irrespective  of  the 
governmental  department  or  agency  ad¬ 
ministering  the  appropriation.  Welfare, 
organizational,  unit,  or  similar  funds  are 
not  included  under  the  definition. 

§  590.252  Change  orders  and  supple¬ 
mental  agreements.  Change  orders  and 
supplemental  agreements  are  types  of 
contract  modifications.  A  change  order 
is  ordinarily  the  proper  medium  for  ef¬ 
fecting  changes  under  a  contract  con¬ 
taining  provisions  permitting  such 
changes  under  specified  circumstances 
similar  to  the  Changes  Clause  in 
§  406.103-2  of  this  title.  Such  change 
orders  are  confined  to  changes  which 
the  contract  authorized  the  Government 
to  make,  and  since  the  contract  author¬ 
izes  such  changes  to  be  made  and  since 
the  Contractor  has  agreed  that  the  Gov¬ 
ernment  can  make  such  changes  (in¬ 
cluding,  under  certain  circumstances,  an 
equitable  adjustment  in  price),  change 
orders  may  be  issued  without  the  con¬ 
sent  of  the  Contractor.  Conversely,  a 
supplemental  agreement  is  the  proper 
medium  for  effecting  changes  to  a  con¬ 
tract  which  the  contract  does  not  au¬ 
thorize  the  Government  to  make  (i.  e., 
changes  not  covered  by  the  Changes 
Clause  or  other  clause  of  the  contract) 
and  which  accordingly  cannot  be  made 
without  the  consent  of  the  Contractor. 
A  supplemental  agreement,  is  therefore, 
in  effect  a  new  contract  which,  being 
with  the  same  Contractor  and  for  per¬ 
formance  under  substantially  the  same 
terms  and  conditions  is,  for  convenience, 
added  as  a  supplement  to  an  existing 
contract.  Regardless  of  the  form  of  con¬ 
tract  employed,  the  distinction  as  to 
whether  a  supplemental  agreement  or 
a  change  order  is  required,  therefore, 
rests  upon  whether  the  Contractor  is 
bound  by  existing  contract  to  perform 
the  proposed  change  or  whether  such 
change  cannot  be  required  of  him  with¬ 
out  his  consent  and  acceptance.  In  con¬ 
nection  with  change  orders  and  supple¬ 
mental  agreements,  it  is  a  requirement 
that  contracts  can  be  modified  only  in 
the  interests  of  the  United  States. 

§  590.253  Purchasing  offices. 

§  590.253-1  Purchasing  office.  A  pur¬ 
chasing  office  is  any  class  II  installation 
or  activity,  or  a  division,  office,  branch, 
section,  or  unit  of  a  class  1  or  class  II 
installation  or  activity,  charged  with  a 
purchasing  or  procurement  function,  in¬ 


cluding  post,  camp,  and  station  pur¬ 
chasing  and  contracting  offices  (sections, 
etc.). 

§  590.253-2  Principal  purchasing  of¬ 
fices.  The  following  are  designated  as 
the  principal  purchasing  offices  of  the 
Army  Establishment: 

Chemical  Corps 

Atlantic  Chemical  Procurement  District, 
Atlanta,  Ga. 

Boston  Sub-OCace  New  York  Chemical  Pro¬ 
curement  District,  Boston,  Mass. 

Chemical  Corps  Research  Procurement 
Agency,  Army  Chemical  Center,  Md. 

Rocky  Mountain  Arsenal  Procurement 
Office,  Chicago,  Ill. 

New  York  Chemical  Procurement  District, 
New  York,  N.  Y. 

San  Francisco  Chemical  Procurement  Dis¬ 
trict,  Oakland  Army  Base,  Oakland,  Calif. 

Pine  Bluff  Arsenal  ProciHement  Office, 
Dallas,  Tex. 

Corps  of  EIngiheers 

Chicago  Procurement  Office,  Corps  of  En¬ 
gineers,  Chicago,  Ill. 

District  Engineer  Office,  New  York  District, 
Corps  of  Engineers,  New  York,  N.  Y. 

District  Engineer  Office,  Philadelphia  Dis¬ 
trict,  Corps  of  Engineers,  Philadelphia,  Pa. 

District  Engineer  Office,  Pittsburgh  Dis¬ 
trict,  Corps  of  Engineers,  Pittsburgh,  Pa. 

District  Elnglneer  Office,  St.  Louis  District, 
Corps  of  Engineers,  St.  Louis,  Mo. 

Division  Engineer  Office,  South  Atlantic 
Division,  Lumber  Branch,  Corps  of  Engineers, 
Atlanta,  Ga. 

District  Engineer  Office,  Portland  District, 
Lumber  Branch,  Corps  of  Engineers,  Port¬ 
land,  Oreg. 

Armt  Medical  Service 

Armed  Services  Medical  Procurement 
Agency.  Brooklyn,  N.  Y. 

Ordnance  Corps 

Aberdeen  Proving  Ground,  Aberdeen  Prov¬ 
ing  Ground,  Md. 

Ordnance  Tank-Automotive  Center,  De¬ 
troit,  Mich. 

Ordnance  Ammunition  Center,  Joliet,  Ill. 

Ordnance  Small  Arms  Ammunition  Center, 
St.  Louis,  Mo. 

Detroit  Arsenal,  Center  Line,  Mich. 

Prankford  Arsenal,  Philadelphia,  Pa. 

Picatinny  Arsenal,  Dover,  N.  J. 

Raritan  Arsenal,  Metuchen,  N.  J. 

Rock  Island  Arsenal,  Rock  Island,  Ill. 

Springfield  Armory,  Springfield,  Mass. 

Watertown  Arsenal,  Watertown,  Mass. 

Watervliet  Arsenal,  Watervliet,  N.  Y. 

Rossford  Ordnance  Depot,  Toledo,  Ohio. 

Birmingham  Ordnance  District.  Birming¬ 
ham,  Ala. 

Boston  Ordnance  District,  Boston  Army 
Supply  Base,  Boston,  Mass. 

Chicago  Ordnance  District.  Chicago.  HI. 

Cincinnati  Ordnance  District,  Cincinnati, 
Ohio. 

Cleveland  Ordnance  District,  Cleveland, 

Ohio. 

Detroit  Ordnance  District,  Detroit,  Mich. 

Los  Angeles  Ordnance  District,  Pasadena, 
Calif. 

New  York  Ordnance  District,  New  York, 
N.  Y. 

Philadelphia  Ordnance  District,  Philadel¬ 
phia,  Pa. 

Pittsburgh  Ordnance  District,  Pittsburgh. 
Pa. 

Rochester  Ordnance  District,  Rochester, 
N.  Y. 

St.  Louis  Ordnance  District,  St.  Louis,  Mo. 

San  Francisco  Ordnance  District.  Oakland 
Army  Base,  Oakland,  Calif. 

Springfield  Ordnance  District,  Springfield 
Armory,  Springfield,  Mass. 


Quartermaster  Corps 

New  York  Quartermaster  Purchasing 
Agency.  New  York,  N.  Y. 

Quartermaster  Supply  Section,  Columbus 
General  Depot,  United  States  Army,  Colum¬ 
bus,  Ohio. 

Chicago  Quartermaster  Depot,  Chicago,  Ill. 
Headquarters,  QM  Market  Center  System, 
Chicago,  Ill. 

Signal  Corps 

Signal  Corps  Supply  Agency,  Philadelphia, 
Pa. 

Laboratory  Procurement  Office,  Signal 
Corps  Supply  Agency,  Port  Monmouth,  N.  J. 

NSA  Procurement  Office,  Procurement  and 
Distribution  Division,  OCSigO,  Washington, 
D.  C. 

Transportation  Corps 

Transportation  Corps  Central  Procurement 
Agency.  Marietta  TC  Depot,  Marietta,  Pa. 

SUBPART  C — BASIC  POLICIES 

§  590.301  Methods  of  procurement. 
(a)  Department  of  the  Army  policies 
with  respect  to  procurement  by  formal 
advertising  or  by  negotiation  are  set 
forth  in  §§  591.102  and  592.101  of  this 
subchapter.  In  connection  with  the 
placement  of  contracts  during  a  period 
of  national  emergency,  it  is  essential  that 
contracts  be  spread  across  industry  as 
widely  as  possible  in  order  to  broaden 
the  industrial  base  of  the  procurement 
program.  All  Procuring  Activities  and 
agencies  will  give  particular  attention  to 
the  following  in  effecting  procurement: 

(1)  The  greatest  possible  integration 
of  current  procurement  contracts  with 
the  industrial  mobilization  program  and 
the  accepted  schedules  of  production. 

(2)  The  equitable  distribution  of  pro¬ 
curement  contracts  among  the  maxi¬ 
mum  number  of  competent  suppliers. 
The  concentration  of  contracts  with  a 
few  leader  suppliers  is  to  be  avoided  un¬ 
less  the  necessity  therefor  is  clear. 

(3)  The  utilization  of  existing  open 
industrial  capacity  to  the  maximum. 
Expansion  of  facilities  should  not  be 
authorized  when  open  capacity  can  be 
found.  Whenever  time  permits,  and  in 
order  to  broaden  the  mobilization  base, 
additional  contractors  should  be  utilized 
in  lieu  of  multi-shift  or  overtime  opera¬ 
tion. 

(4)  The  fullest  possible  use  of  small 
business  concerns. 

(5)  The  utilization  in  negotiation  of 
competition  and  multiple  awards,  when¬ 
ever  possible. 

(6)  The  aggressive  encouragement  or 
requirement  of  subcontracting  by  prime 
contractors. 

(7)  The  provision  of  maximum  incen¬ 
tive  to  the  producer  for  the  reduction  of 
his  costs. 

(8)  The  placement  of  contracts  with  a 
view  to  economics  in  the  use  of  trans¬ 
portation  facilities. 

(9)  The  availability  of  manpower  in 
distressed  employment  areas  or  in  areas 
of  manpower  shortages. 

(10)  The  reservation  of  special  skills 
and  abilities  for  the  more  difficult  pro¬ 
duction  tasks. 

(b)  Procurements  and  procurement 
actions  affected  under  Title  II  of  the 
First  War  Powers  Act,  1941,  as  amended. 
Executive  Order  10210,  2  February  1951, 
and  regulations  issued  thereunder  will  be 
governed  by  basic  policies  and  proce- 
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dures  set  forth  In  Subpart  C,  Part  606 
of  this  subchapter. 

§  590.302  Sources  of  supply. 

§  590.302-2  Sources  outside  the  gov~ 
ernment — (a)  Sources  of  supply  for  foods 
of  animal  origin.  Procurement  of  foods 
of  animal  origin,  including  meat  and 
meat  food  products,  poultry  and  poultry 
products,  milk  and  dairy  products,  fish 
and  fishery  food  products,  fats  and  cook¬ 
ing  oils,  game,  and  all  food  supplies  of 
which  any  of  the  foregoing  foods  of 
animal  origin  form  a  significant  part, 
will  be  made  from  only  those  sources 
which  are  approved  with  respect  to  sani¬ 
tation  in  accordance  with  standards  and 
procedures  prescribed  in  Part  608  of  this 
subchapter. 

§  590.305  Specifications;  general. 
Every  item  procured  either  on  an  invi¬ 
tation  for  bids  or  by  negotiation  shall 
be  described  by  referencing  the  appli¬ 
cable  specifications  or,  in  lieu  thereof, 
shall  contain  a  description  when  au¬ 
thorized  as  prescribed  in  paragraph  (c) 
of  this  section;  except  that  no  specifica¬ 
tion  in  accordance  with  this  paragraph 
is  required  in  connection  with  the  pur¬ 
chase  of  items  for  authorized  resale 
when,  to  satisfy  customer  preference,  the 
purchase  is  being  made  upon  the  basis 
of  a  brand-name;  or  the  procurement 
falls  within  the  provisions  of  §  402.210-2 
(m)  of  this  title. 

(a)  Specifications  authorized  for  pro-- 
curement.  The  following  tsres  of  speci¬ 
fications  are  authorized  for  use  in  pro¬ 
curement,  in  the  order  of  preference  as 
listed; 

(1)  Federal  specifications. 

(2)  Military  (MIL,  JAN)  specifica¬ 
tions. 

(3)  Air  Force-Navy  Aeronautical 
specifications. 

(4)  Uncoordinated  Military  (MEL.) 
specifications. 

(5)  United  States  Army  specifications. 

(6)  United  States  Air  Force  specifica¬ 
tions. 

(7)  Navy  specifications. 

(8)  Tentative  specifications. 

(9)  Other  Government  departmental 
specifications. 

(10)  Purchase  descriptions. 

(b)  Use  of  tentative  specifications. 
Tentative  specifications  are  authorized 
for  purchase  of  items,  materials,  proc¬ 
esses,  or  services  as  follows: 

(1)  Those  required  for  research  and 
development  projects,  including  experi¬ 
mental,  engineering,  user  (service),  and 
troop  tests,  provided  the  technical  and 
quantity  requirements  of  the  items  are 
approved  for  these  purposes  by  appro¬ 
priate  technical  committee  action. 

(2)  Those  required  for  the  current 
military  procurement  program,  provided 
the  applicable  tentative  specification  is 
actually  in  process  of  conversion  to  a 
Military  or  F^eral  specification. 

(3)  Those  required  for  components, 
spare  parts,  or  materials  required  for 
maintenance  of  existing  stocks  of  ma¬ 
teriel  or  for  items  required  for  main¬ 
tenance  and  operation  of  established 
installations. 

(4)  Requests  for  authority  to  use 
tentative  specifications  for  purposes 
other  than  those  listed  above  shall  be 


made  to  the  Assistant  CThief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
CThief ,  Standards  Branch,  and  shall  fully 
justify  the  necessity  for  making  an  ex¬ 
ception.  Normally,  approval  will  be 
given  only  for  purchases  required  to 
meet  emergency  or  special  requirements. 

(c)  Description  in  lieu  of  specifica¬ 
tions.  (1)  A  Federal  or  Military  Speci¬ 
fication  or  Standard  will  not  be  prepared 
when  it  is  not  in  the  best  interest  of 
the  Government  to  do  so.  Instances 
where  such  a  determination  may  be 
economically  sound  occur  when  the  vol¬ 
ume  of  procurement  is  not  sufiBcient  to 
justify  the  preparation  of  a  specification 
or  standard;  when  the  character  of  the 
item  is  of  minor  significance  and  pur¬ 
chasing  offers  no  problems ;  or  for  spare 
parts,  components,  or  materials  required 
for  repair  or  maintenance  of  existing 
equipment;  or  for  similar  items  required 
for  maintenance  and  operation  of  exist¬ 
ing  facilities  or  installations. 

(2)  The  exceptions  outlined  in  sub- 
paragraph  (1)  of  this  paragraph  may  be 
described  in  proposals  or  contracts  by 
use  of  a  purchase  description,  providing 
it  adequately  specifies  all  of  the  essential 
requirements  of  the  item  or  items. 
When  the  product  cannot  be  adequately 
described  because  of  its  technically  in¬ 
volved  construction  or  composition,  the 
name  of  one  or  preferably  more  commer¬ 
cial  products  may  be  used,  followed  by 
the  words  “or  equal,”  so  as  not  to  limit 
competition  to  the  particular  make  or 
makes  specified.  Such  references  to 
manufacturers’  brand  names  and  num¬ 
bers  are  intended  to  be  descriptive,  but 
not  restrictive  and  are  for  the  sole  pur¬ 
pose  of  indicating  to  prospective  bidders 
the  requirements  that  must  be  met. 

(3)  Heads  of  Procuring  Activities  will 
Insure  that  necessary  discretion  is  exer¬ 
cised  in  preparation  of  purchase  descrip¬ 
tions,  evaluation  of  bids,  and  award  of 
contracts  when  such  descriptions  are 
used.  Repeated  use  of  a  purchase  de¬ 
scription  for  large  dollar  volume  pur¬ 
chases  of  any  item  other  than  one  of 
minor  significance  indicates  a  need  for 
a  specification.  In  these  instances,  nec¬ 
essary  action  will  be  taken  to  provide  for 
issuance  of  adequate  Military  or  Federal 
Specifications  as  appropriate.  Special 
precaution  will  be  exercised  to  prevent 
the  phrase  “or  equal”  being  used  to  pro¬ 
cure  proprietary  products  under  the 
guise  of  competitive  bidding  procedures, 
to  the  exclusion  of  other  similar  prod¬ 
ucts  at  least  of  equal  quality  and  per¬ 
formance  that  meet  the  actual  needs. 
Use  of  the  phrase  “or  equal”  is  not  in¬ 
tended  as  a  device  to  substantiate  a  de¬ 
termination  that  no  other  product  is 
equal  in  quality  and  performance  to  the 
product  or  products  specifically  listed  in 
the  Invitation  for  Bids  or  Request  for 
Proposal.  In  instances  where  a  proper 
determination  has  been  made  that  one, 
and  only  one,  supplier  can  furnish  the 
required  item  or  items,  procurement 
should  be  accomplished  by  negotiation 
in  accordance  with  Part  402  of  this  title 
and  Part  592  of  this  subchapter.  In  any 
case  of  rejection  of  low  bidder  offering 
products  “as  equal”  to  the  specific  prod¬ 
uct  or  products  listed  in  an  Invitation 
for  Bids  or  Request  for  Proposals  fol¬ 


lowed  by  “or  equal,”  determination  of 
“equality”  will  be  based  on  factual  data. 

(d)  Oversea  purchases.  Contracting 
OflBcers  are  authorized  to  deviate  from 
this  section,  subject  to  any  instructions 
which  may  be  issued  by  the  Head  of  the 
Procuring  Activity  involved,  for  procure¬ 
ment  effected  outside  the  United  States, 
its  Territories,  and  possessions,  to  the 
extent  of  using  where  necessary  such 
specifications,  standards,  and  purchase 
descriptions  of  foreign  governments  and 
foreign  trade  associations,  w'hich  will  be 
readily  understood  by  foreign  vendors, 
provided  that  adequate  measures  are 
taken  to  insure  satisfactory  and  accept¬ 
able  pr(xiucts,  including  standard  and 
interchangeable  items,  where  required. 
Reports  prescribed  by  this  section  will 
not  be  required  for  such  procurement. 

(e)  Supply  of  specifications  to  activi¬ 
ties  outside  the  Government.  A  liberal 
attitude  shall  be  taken  in  complying  with 
requests  for  specifications  from  prospec¬ 
tive  bidders  and  possible  manufacturers 
of  supplies,  whether  for  the  purpose  of 
broadening  the  peacetime  market  or  for 
establishing  new  sources  of  supply  in  case 
of  emergency. 

(f)  Options  permitted  hy  specifica¬ 
tions.  Many  adopted  specifications  cover 
several  grades  or  types  and  provide  for 
several  optional  methods  of  inspections, 
packaging,  etc.  When  such  specifica¬ 
tions  are  used  in  conformity  with  para¬ 
graph  (a)  of  this  section,  the  invitation 
or  request  for  proposal  shall  specifically 
state  the  grade,  type,  or  method  of  in¬ 
spection,  etc.,  on  which  bids  or  quotations 
are  to  be  based. 

§  590.306  Place  of  delivery. 

§  590.306-1  Domestic  shipments,  (a)’ 
Bids  and  proposals  will  be  evaluated  on 
the  basis  of  overall  cost  to  the  Govern¬ 
ment.  In  connection  with  bids  or  pro¬ 
posals  submitted  on  an  f.  o.  b.  origin 
basis,  transportation  costs  between  the 
source  of  supply  and  the  designated 
destination  point  or  points  will  be  con¬ 
sidered  in  determining  the  lowest  esti¬ 
mated  cost  to  the  Government. 

(b)  To  facilitate  the  evaluation  of  bids 
and  proposals  and  to  assure  accurate 
analyses,  Contracting  OflBcers  will  re¬ 
quest  the  advisory  services  of  local  trans¬ 
portation  oflBcers  to  assist  in  determining 
the  lowest  possible  transportation  costs 
to  a  given  point. 

(c)  When  it  has  been  determined  that 
shipments  will  be  made  on  the  basis  of 
all  transportation  charges  paid  to  desti¬ 
nation  (Contractor’s  Account),  care  will 
be  exercised  in  designating  exact  receiv¬ 
ing  points.  An  example  of  an  exact 
designation  is  “F.  O.  B.  Receiving  Dock, 

_ General  Depot,  X 

City,  Y  State.”  Exact  designation  of 
the  receiving  point  precludes  imneces- 
sary  additional  drayage  and  handling 
charges  accruing  to  the  Government. 

1  590.308-50  Furnishing  of  freight 
rates,  (a)  The  functions  of  furnishing 
freight  rates  for  use  by  Contracting  Offi¬ 
cers  for  the  evaluation  of  bids  and  pro¬ 
posals  as  required  by  §  590.308-1  has 
been  assigned  to  zone  transportation 
officers. 

(b)  Purchasing  offices  will  obtain 
freight  rates  from  the  zone  transporta- 
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tion  oflacer  within  whose  geographical 
limits  the  purchasing  offices  are  located 
regardless  of  the  origin  and  destination 
points  of  the  intended  purchases,  except 
that  a  rate  quoting  service  will  be  pro¬ 
vided  in  the  Office  of  the  Chief  of  Trans¬ 
portation  for  purchasing  offices  assigned 
within  the  Military  District  of 
Washington. 

§  590.306-51.  Oversea  purchases.  Sub¬ 
ject  to  any  instructions  which  may  be 
issued  by  the  Head  of  the  Procuring 
Activity  involved,  Contracting  Officers 
are  authorized  to  deviate  from  §  590.306 
and  §  400.306  of  this  title  in  effecting 
procurement  outside  the  continental 
United  States. 

§  590.350  F.  o.  b.  purchasing  policy. 
See  §  400.306  of  this  title  and  §  590.306. 

§  590.351  Procurement  of  spare  parts. 
Certain  restrictions  and  procedures  have 
been  prescribed  with  respect  to  the  pro¬ 
curement  of  spare  parts.  Such  restric¬ 
tions  and  procedures  are  set  forth  in 
pertinent  Army  Regulations. 

§  590.352  Limitation  on  purchase  and 
maintenance  of  motor  vehicles  or  air¬ 
craft.  Section  16  of  the  act  approved 
2  August  1946  (60  Stat.  810;  5  U.  S.  C.  78; 
sec.  II.  WD  Bui.  26,  1946)  includes 
definite  restrictions  on  the  purchase  of 
passenger  motor  vehicles  (exclusive  of 
buses,  ambulances,  and  station  wagons) 
or  aircraft,  and  their  maintenance,  op¬ 
eration,  and  repair.  Since  such  restric¬ 
tions  also  cover  matters  other  than  pur¬ 
chase,  the  restrictions  and  prescribed 
procedures  to  be  followed,  including  the 
certificate  to  be  placed  on  procuring  in¬ 
struments,  are  published  from  time  to 
time  in  Special  Regulations. 

§  590.353  Public  release  of  long-range 
procurement  estimates.  To  assist  in¬ 
dustry  to  plan  its  production  and  to  bet¬ 
ter  serve  the  requirements  of  the  Armed 
Services,  from  time  to  time  it  may  be 
necessary  to  announce  publicly  unclassi¬ 
fied  long-range  (9-month  or  over)  pro¬ 
curement  estimates  on  certain  items, 
groups,  or  types  of  items  or  materials 
procured  by  the  Armed  Services. 

(a)  Public  releases  of  long-range  pro¬ 
curement  estimates  may  be  made  by 
technical  services  when  the  head  of  tech¬ 
nical  service  determines  that — 

(1)  The  Information  to  be  released 
will,  in  fact,  actually  assist  industry  in 
its  planning  and  facilitate  the  meeting 
of  the  procurement  requirements  of  the 
Armed  Services. 

(2)  The  announcement  will  not  ad¬ 
versely  affect  procurement  of  Armed 
Services  requirements  by  encouraging 
such  malpractices  as  attempts  to  corner 
the  market  or  the  hoarding  of  industrial 
materials. 

(3)  The  information  to  be  released 
will  not  indicate  the  extent  of  industrial 
mobilization  of  the  industry  as  a  whole 
or  its  potential  mobilization  capacity. 

(b)  The  procedures  set  forth  below 
will  be  followed  in  the  preparation  and 
making  of  pubUc  releases  of  long-range 
procurement  estimates: 

(1)  The  head  of  technical  service  con¬ 
cerned  will  be  responsible  for  the  deter¬ 
mination  of  the  need  for,  and  the  prep¬ 
aration  of,  the  proposed  announcements. 


(2)  Only  unclassified  information  will 
be  released. 

(3)  The  information  will  be  publicized 
as  widely  as  possible,  consistent  with  the 
needs  of  the  individual  case,  and  will 
be  so  released  as  to  reach  all  potential 
suppliers  as  nearly  simultaneously  as 
possible. 

(4)  In  each  release  a  statement  will 
be  made  that  the  forecast  is  based  on 
the  best  information  available  at  the 
time  of  publication,  but  is  always  sub¬ 
ject  to  modification. 

(5)  Each  release  will  contain  informa¬ 
tion  as  to  the  names  and  addresses  of 
the  purchasing  offices  that  should  be 
contacted  by  prospective  suppliers  re¬ 
garding  the  forthcoming  procurements. 

(6)  Major  modifications  in  the  origi¬ 
nal  announced  estimate  will  be  publi¬ 
cized  as  expeditiously  as  possible  and  in 
the  same  manner  as  the  original. 

(7)  Proposed  announcements  will  be 
addressed  to  the  Chief  of  Information 
(Public  Information  Division,  Depart¬ 
ment  of  the  Army). 

(8)  No  actual  releases  will  be  made  by 
the  head  of  technical  service  unless  au¬ 
thorized  by  the  Chief  of  Information, 
Department  of  the  Army. 

§  590.354  Synopses  of  proposed  pro¬ 
curements. 

§  590.354-1  Statement  of  policy,  (a) 
It  is  the  policy  of  the  Military  Depart¬ 
ments  that  all  unclassified,  negotiated, 
and  advertised  procurements  exceeding 
$10,000  made  in  the  continental  United 
States  will  be  publicized,  except — 

(1)  Research  and  Development  pro¬ 
jects  which  are  not  susceptible  of  ac¬ 
complishment  by  small  business. 

(2)  Procurements  for  studies  or  sur¬ 
veys. 

(3)  Major  jtems  of  equipment  such  as 
tanks,  engines,  airframes,  ships,  etc., 
when  it  can  be  demonstrated  clearly  that 
the  item  can  only  be  manufactured,  pro¬ 
duced  or  developed  by  large  firms. 

(4)  Other  items  which  small  business 
firms  could  not  supply  because  of  patent 
rights,  copyrights,  or  secret  processes. 

(5)  Purchases  which  must  be  made 
too  quickly  to  permit  prospective  con¬ 
tractors,  dependent  on  the  synopses  for 
information,  to  obtain  invitations  for 
bids  or  requests  for  proposals  and  to 
prepare  and  submit  them. 

(b)  Synopses  of  Proposed  Procure¬ 
ments,  which  are  designed  to  furnish 
potential  suppliers  with  sufficient  infor¬ 
mation  to  determine  whether  they  will 
be  interested  in  bidding  or  quoting,  will 
be  prepared  in  accordance  with  the  in¬ 
structions  set  forth  in  §§  590.354  to 
590.354-6. 

(c)  Policies  with  respect  to  dissemina¬ 
tion  of  information  to  unsuccessful  bid¬ 
ders  and  offerers  concernings  awards  are 
set  forth  in  §  401.407  of  this  title  and 
§§  591.407  and  592.150  of  this  subchapter. 
Instructions  pertaining  to  synopses  of 
awards  are  set  forth  in  §  590.355. 

§  590.354-2  Applicability.  In  accord¬ 
ance  with  the  policy  stated  in  §  590.354-1, 
instructions  in  this  section  shall  ap¬ 
ply  to  all  proposed  procurements  (in¬ 
cluding  procurements  for  the  construc¬ 
tion.  alteration,  or  repair  of  buildings, 
bridges,  roads,  or  other  kinds  of  real 


property),  whether  negotiated  or  for¬ 
mally  advertised,  when — 

(a)  The  estimated  amount  exceeds 

$10,000; 

(b)  The  procurement  is  unclassified; 

(c)  The  procurement  is  effected  by 
any  purchasing  office  in  the  continental 
United  States,  including  (1)  principal 
purchasing  offices  listed  in  §  590.253-2 
and  (2)  all  other  field  purchasing  offices 
and  activities  located  in  the  continental 
United  States. 

(d)  None  of  the  exceptions  set  forth 
in  §  590.354-1  (a)  (1)  to  (5)  are  appli¬ 
cable  to  the  procurement. 

§  590.354-3  Action  by  purchasing 
offices,  (a)  Procurement  directives  and 
similar  documents  which  authorize  or 
direct  the  initiation  of  purchase  actions 
will  be  made  available  to  the  Small  Busi¬ 
ness  Specialist,  simultaneously  with  re¬ 
ceipt  thereof  by  Contracting  Officers,  for 
examination  and  determination  as  to 
whether  the  propiosed  procurement  is 
required  to  be  publicized  in  accordance 
with  §§  590.354  to  590.354-6. 

(b)  Purchasing  offices  will  prepare 
and  forward  synopses  of  proposed  pro¬ 
curements  at  the  earliest  practicable 
time  prior  to  issuance  of  invitations  for 
bids  or  requests  for  proposals  (quota¬ 
tions)  ,  or  prior  to  commencement  of  ne¬ 
gotiations  in  any  form;  and,  in  any 
event,  immediately  upon  completion  of 
final  drafts  of  any  written  solicitation. 
Reports  Control  Symbol  DI>-MB(D)-294 
(R1 )  has  been  assigned  to  this  report. 

(c)  Synopses  will  be  teletyped  at  the 
end  of  each  day  (or  as  they  occiur),  in 
accordance  with  instructions  contained 
in  §  590.354-4  to  the  following  address: 

Synopsis, 

Commerce  Department, 

Field  Service, 

Chicago,  Illinois. 

(d)  Where  access  to  the  Army  Com¬ 
mand  and  Administrative  Network 
(AC AN)  is  not  available,  synopses  will 
be  dispatched  via  air  mail  to  the  follow¬ 
ing  address: 

Field  Service,  Administrative  Office, 

U.  S.  Department  of  Commerce, 

Room  1014,  610  South  Canal  Street, 

Chicago  7,  Illinois. 

(e)  A  copy  of  each  synopsis  for¬ 
warded  will  be  made  available  at  pur¬ 
chasing  offices  for  examination  by  inter¬ 
ested  persons.  Such  copies  will  contain 
columnar  headings  and  a  statement  to 
the  effect  that  further  information  will 
be  supplied  upon  request,  if  available. 
A  copy  of  the  synopsis  will  be  forwarded 
also  to  Procurement  Information  Center, 
Office  of  the  Under  Secretary  of  the 
Army,  Old  Post  Office  Building,  Twelfth 
and  Pennsylvania  Avenue  NW.,  Wash¬ 
ington  25,  D.  C. 

(f)  A  reasonable  number  of  copies  of 
each  Letter  of  Proposal,  Request  for 
Proposal  and  Invitation  for  Bids,  pub¬ 
licized  in  the  Department  of  Commerce 
Synopsis  of  Proposed  Procurements,  in¬ 
cluding  data  and  specifications,  will  be 
maintained  by  each  purchasing  office  for 
supplying  requests  of  prospective  bid¬ 
ders. 

(g)  The  policy  governing  the  relations 
between  the  Department  of  Defense  and 
the  Small  Business  Administration  stipu- 
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lates  that  competition  and  widespread 
publicity  will  be  used  to  the  fullest  ex¬ 
tent  practicable  with  respect  to  proposed 
procurements  under  joint  determina¬ 
tions  (joint  determinations  by  assigned 
representatives  of  the  Small  Business 
Administration  and  the  contracting  of¬ 
fice  to  earmark  all  or  part  of  a  specific 
procurement  for  exclusive  participation 
by  small  business  concerns)  as  provided 
for  in  section  714  (f)  (2)  of  the  Defense 
Production  Act,  as  amended.  The  De¬ 
partment  of  Commerce  will  publish  in¬ 
formation  with  respect  to  procurements 
under  joint  determination  under  a  sepa¬ 
rate  heading  in  the  daily  Synopsis. 
Therefore,  in  transmitting  procurement 
information  to  the  Department  of  Com¬ 
merce  for  inclusion  in  the  daily  Synop¬ 
sis,  a  separate  transmittal  will  be  made 
on  those  procurements  which  are  under 
joint  determination,  and  the  transmittal 
will  state  clearly  that  “the  proposed  pro- 
curement(s)  listed  herein  is  (are)  under 
joint  determination.” 

§  590.354-4  Instructions  for  teletyping 
of  synopses.  Synopses  teletyped  pursu¬ 
ant  to  §  590.354-3  (b) ,  will  be  prepared 
for  transmission  as  follows: 

(a)  The  first  line  of  the  text  of  the 
message  will  state  the  number  of  the 
synopsis  being  sent.  Synopses  will  be 
numbered  consecutively. 

(b)  The  second  line  of  the  text  of  the 
message  will  state  the  name  and  location 
of  the  purchasing  oflBce  straight  across 
the  page  (not  to  exceed  70  typewriter 
spaces)  continuing  on  the  next  line  if 
necessary. 

(c)  The  description  of  the  item  being 
procured  will  be  in  capital  letters,  using 
the  dash  for  commas  and  will  not  exceed 
31  typewriter  spaces.  If  31  spaces  are 
insufficient,  additional  lines  may  be  used. 
The  description  will  be  clear,  concise,  ab¬ 
breviated  wherever  possible,  with  a  mini¬ 
mum  number  of  words  for  description 
but  sufficient  for  understanding  by  inter¬ 
ested  parties;  it  will  consist  of  a  mini¬ 
mum  general  description  of  the  item 
procured  and  will  include,  when  appro¬ 
priate,  commonly  used  names  of  supply 
items,  basic  materials  from  which  fabri¬ 
cated,  general  size  or  dimensions,  etc. 
Citation  to  specification  and/or  drawing 
numbers  or  other  identifying  data  will  be 
included,  if  this  information  will  assist 
prospective  suppliers  in  determining 
whether  or  not  they  are  interested  in 
the  procurement. 

(d)  The  column  designating  the 

quantity  begins  on  typewriter  space  32 
and  will  not  exceed  10  spaces.  Every 
effort  will  be  made  to  center  the  quantity 
between  spaces  32  and  41.  If  10  spaces 
are  insufficient  to  include  desired  state - 
jnent  relative  to  quantity,  additional 
lines  may  be  used.  Quantity  to  be  pro¬ 
cured  will  be  indicated,  except  that 
whenever  purchasing  offices  believe  it 
advisable  for  security  reasons,  quantities 
may  be  published  as  “more  than _ .” 

(e)  The  column  designating  the  invi¬ 
tation  or  request  number  begins  on  type¬ 
writer  space  42  and  will  not  exceed  16 
spaces.  Every  effort  should  be  made  to 
wnter  the  invitation  or  request  number 
wtween  spaces  42  and  57.  Invitation  for 
®ids  ni^bers  will  be  followed  by  the  let- 
ter  “B.”  Requests  for  proposals  or  quo- 
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tations  will  be  indicated  by  the  letter 
“Q”  or,  if  numbered,  the  number  will  be 
followed  by  the  letter  “Q.”  If  there  is 
not  sufficient  space  in  the  column  for  the 
distinguishing  letter,  it  may  be  typed  on 
the  succeeding  line. 

(f)  The  column  designating  the  open¬ 
ing  date  (or  last  date  for  submission  of 
proposals  or  quotations)  begins  on  type¬ 
writer  space  58  and  will  not  exceed  13 
spaces.  The  last  digit  of  the  entry  in  this 
column  should  fall  in  space  70. 

(g)  Columnar  headings  will  be  omitted. 

(h)  Strict  adherence  to  the  above  in¬ 
structions  will  be  required  of  each  re¬ 
porting  office  as  the  receiving  machines 
will  automatically  cut  stencils  at  the 
time  the  message  is  received.  Deviations 
will  cause  the  format  of  the  synopsis 
printed  by  the  Department  of  Commerce 
to  be  out  of  line. 

(i)  Each  reporting  office  will  discuss 
the  instructions  contained  in  this  section 
with  its  communications  office  so  that  the 
manner  in  which  the  message  is  to  be 
transmitted  is  thoroughly  understood  by 
the  office  preparing  the  message  and  the 
communications  office. 

§  590.354-5  Contents  of  synopses  when 
not  teletyped.  Synopses  air  mailed  pur¬ 
suant  to  §  590.354-3  (d)  will  contain  the 
same  information  required  for  synopses 
which  are  teletyped,  as  prescribed  in 
§  590.354-4,  in  substantially  the  same 
form.  In  addition  to  the  information 
prescribed  in  §  590.354-4,  appropriate 
columnar  headings  will  be  used. 

§  590.355  Synopsis  of  contract  awards. 

§  590.355-1  Statement  of  policy.  It  is 
the  policy'  of  the  Military  Departments 
that  information  be  disseminated  as 
widely  as  possible,  each  week,  with  re¬ 
spect  to  awards  of  unclassified  contracts, 
exceeding  $25,000  in  amount,  whether 
entered  into  after  formal  advertising  or 
negotiation.  One  objective  of  this  policy 
is  to  provide  opportunities  for  small 
business  concerns  to  learn  of  and  solicit 
subcontracting  work. 

§  590.355-2  Applicability.  In  accord¬ 
ance  with  the  policy  stated  in  §  590.355-1, 
instructions  in  §§  590.355  to  590.355-4 
shall  apply  to  all  contracts  (including 
contracts  for  the  construction,  alteration, 
or  repair  of  buildings,  bridges,  roads,  or 
other  kinds  of  real  property),  whether 
entered  into  after  formal  advertising  or 
negotiation,  when — 

(a)  The  contract  amount  exceeds 
$25,000. 

(b)  The  contract  is  unclassified. 

(c)  The  contract  is  entered  into  by 
any  purchasing  office  in  the  continental 
United  States,  including  (1)  principal 
purchasing  offices  listed  in  §  590.253-2 
and  (2)  all  other  field  purchasing  offices 
and  activities  located  in  the  continental 
United  States. 

§  590.355-3  Action  by  purchasing 
offices,  (a)  Purchasing  offices  will  ob¬ 
tain  all  necessary  information  for  in¬ 
clusion  in  synopses  of  contract  awards 
from  contract  files  and,  when  necessary, 
direct  from  Contractors. 

(b)  Purchasing  offices  will  obtain  in¬ 
formation,  at  the  earliest  possible  time, 
as  to  whether  suppliers  are  in  need  of 
assistance  to  locate  and  contact  subcon¬ 


tractors.  If  such  assistance  is  desired, 
the  supplier  will  be  requested  to  indicate 
(1)  the  industry,  craft,  process,  or  com¬ 
ponent  item  in  or  for  which  he  desires 
subcontractors  in  connection  with  the 
contract  awarded  or  to  be  awarded,  (2) 
any  restrictions  as  to  the  general  area  in 
which  subcontractors  should  be  located. 

(c)  Purchasing  offices  will  prepare  and 
forward  single  copies  of  synopses  of  con¬ 
tract  awards  to  each  of  the  addresses 
listed  below,  by  air  mail,  before  the  close 
of  business  at  the  end  of  each  week.  If 
past  experience  indicates  that  ordinary 
mail  will  insure  Monday  delivery  to  any 
addressee,  ordinary  mail  will  be  used. 
Reports  Control  Symbol  DD-MB  (W)- 
294  (R2)  has  been  assigned  to  this  report. 

(d)  Addressees  to  be  furnished  with 
synopses  of  contract  awards  are — 

(1)  Procurement  Information  Center, 
Office  of  the  Under  Secretary  of  the 
Army.  Old  Post  Office  Building,  Twelfth 
and  Pennsylvania  Avenue  NW.,  Wash¬ 
ington  25,  D.  C. 

(2)  Administrative  Office,  United 
States  Department  of  Commerce,  433 
V/est  Van  Buren  Street,  Chicago  7, 
Illinois. 

§  590.355-4  Contents  of  synopses  of 
contract  awards.  Synopses  of  contract 
awards  will  contain  the  following  infor¬ 
mation: 

(a)  Name  of  purchasing  office. 

(b)  Name  and  address  of  the  Con¬ 
tractor. 

(c)  Brief  description  of  the  commod¬ 
ity  or  service  being  procured,  followed 
in  parentheses  by  the  applicable  Invita¬ 
tion  for  Bid  Number  or  Request  for  Pro¬ 
posal  Number.  Description  will  be  clear, 
concise  and  abbreviated  wherever  pos¬ 
sible,  with  a  minimum  number  of  words 
for  description  but  sufficient  for  under¬ 
standing  by  interested  persons.  It  will 
consist  of  a  minimum  general  descrip¬ 
tion  of  the  item  or  service  procured  and 
will  include,  when  appropriate,  com¬ 
monly  used  names  of  supply  items,  basic 
materials  from  which  fabricated,  general 
size,  or  dimensions,  etc. 

(d)  Statement  of  dollar  amount. 

(e)  Quantity  of  items. 

(f)  Statement  of  industries,  crafts, 
processes,  or  component  items  in  or  for 
which  subcontracts  are  available  and 
subcontractors  are  desired  by  prime  Con¬ 
tractors,  in  substantially  the  following 
form:  “Prime  Contractor  has  subcon¬ 
tracts  open  for  the  following:  (insert 
here  industries,  crafts,  processes  or  com¬ 
ponent  item  applicable),”  (insert  the 
following  clause  where  applicable)  and 
desires  that  subcontractors  be  located  in 
(insert  here  general  area  indicated  by 
Prime  Contractor,  if  any,  such  as:  South¬ 
east  States,  New  England,  West  Coast, 
etc.). 

§  590.357  Selection  of  Contractors.  It 
is  the  policy  of  the  Department  of  the 
Army  to  award  contracts  only  to  respon¬ 
sible  persons  and  concerns  submitting 
bids  or  quotations.  Persons  or  'concerns 
considered  to  be  responsible  in  connec¬ 
tion  with  the  awarding  of  Army  con¬ 
tracts  are  those  who  (1)  are  manufac¬ 
turers  or  regular  dealers  as  defined  in 
§  400.201-9  of  this  title  and  (2)  are  finan¬ 
cially  and  otherwise  able  to  perform  the 
contracts,  and  (3)  are  otherwise  qualified 
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and  eligible  by  law  and  regulation.  In 
determining  responsibility,  primary  em¬ 
phasis  will  be  placed  upon  the  prospec¬ 
tive  Contractor’s  technical  and  financial 
ability  to  perform  the  contract  success¬ 
fully.  Where  a  Contractor  is  not  respon¬ 
sible,  even  though  it  is  anticipated  that  a 
future  event  would  make  him  responsi¬ 
ble,  an  award  contingent  upon  such  fu¬ 
ture  event  is  prohibited.  For  example, 
it  would  be  improper  to  award  a  supply 
contract  conditioned  on  the  Contractor 
obtaining  adequate  financing  within  30 
days  from  the  date  of  the  award. 

(a)  A  preaward  qualification  check  or 
survey  will  be  made  of  the  technical  and 
financial  capabilities  of  the  prospective 
Contractor  in  order  to  provide  the  basis 
for  evaluating  responsibility.  Qualifica¬ 
tion  checks  or  surveys  may  be  curtailed 
to  the  extent  the  prospective  Contrac¬ 
tor’s  qualifications  are  known  to  be  sat¬ 
isfactory  or  when  not  required  in  the 
judgment  of  the  Contracting  OflBcer. 
The  contract  file  of  the  Contracting  OflB- 
cer  will  contain  a  record  of  his  determi¬ 
nation  of  the  responsibility  of  the  Con¬ 
tractor  in  all  cases  over  $1,000,  with  such 
supporting  evidence  as  is  secured  by  him 
through  qualification  checks  or  surveys. 
In  the  event  the  Contracting  OflBcer  de¬ 
termines  that  a  preaward  survey  need 
not  be  made,  a  statement  to  that  effect 
with  supporting  reasons  for  the  waiver 
on  all  contracts  over  $1,000  will  be  made 
a  part  of  the  contract  file. 

(b)  In  evaluating  the  responsibility  of 
prospective  Contractors,  consideration 
will  be  given  to  the  following  factors,  as 
well  as  to  any  others  which  may  be 
deemed  appropriate: 

(1)  Whether  the  Contractor  qualifies 
as  a  “source  of  supply,”  as  defined  in 
§  490.201-9  of  this  title  and  §  590.201-9. 

(2)  Financial  ability  to  perform  the 
contract,  including  the  availability  of 
necessary  working  capital  and  credit,  as 
determined  from  the  following  and  any 
other  appropriate  sources: 

(i)  Balance  sheets  and  profit  and  loss 
statements. 

(ii)  Credit  reports  of  commercial-  and 
financial-reporting  agencies. 

(iii)  Data  available  at  the  prospective 
Contractor’s  banks. 

(iv)  Information  concerning  other 
contractual  commitments. 

(3)  Financial  aid  furnished  or  re¬ 
quired  to  be  furnished  by  the  Govern¬ 
ment. 

(4)  Business  and  financial  reputation 
and  integrity  of  the  prospective  Contrac¬ 
tor,  and  where  its  reputation  and  integ¬ 
rity  are  not  established  of  the  principal 
executives  of  the  prospective  Contractor, 
as  determined  by  checks  of  the  following 
sources : 

(i)  'The  prospective  Contractor’s 
banks. 

(ii)  Trade  creditors. 

(iii)  Any  other  source,  governmental 
or  private,  which  has  had  substantial 
previous  dealings  with  the  prospective 
Contractor. 

(5)  Business  and  manufacturing  ex¬ 
perience,  including  length  of  time  in 
present  business,  production  efficiency, 
and  technical  ability. 

(6)  Types  of  supplies,  equipment,  com¬ 
ponents.  material,  and  services  currently 


being  manufactured,  performed,  or 
developed. 

( 7 )  Similarity  between  items  currently 
being  produced  and  items  required  by 
the  proposed  contract. 

(8)  Total  amount  of  business  on  hand 
(military  and  commercial)  as  affecting 
the  ability  of  the  prospective  Contractor 
to  meet  deliveries  required  under  the 
contract. 

(9)  Prospective  Contractor’s  past  rec¬ 
ord  of  performance  of  Government 
contracts. 

(10)  Adequacy  and  availability  of  fa¬ 
cilities,  materials,  and  personnel  for  per¬ 
formance  of  the  specific  contract  in¬ 
volved,  including,  when  applicable, 
consideration  of — 

(i)  Plant  space. 

(11)  Manufacturing  equipment. 

(iii)  Testing,  inspection,  and  labora¬ 
tory  facilities. 

(iv)  Training  facilities. 

(V)  Materials  and  components. 

(vi)  Trained  labor. 

(vii)  Key  production  and  engineering 
personnel. 

(viii)  Subcontractors. 

(11)  Furnishing  of  a  performance 
bond. 

§  590.358  Use  of  Certificates  of  Neces¬ 
sity  and  Expediting  Production  Funds. 
It  is  the  policy  of  the  Department  of  the 
Army  that  Certificates  of  Necessity  and 
the  utilization  of  Expediting  and  Produc¬ 
tion  Funds  will  be  recommended  for 
approval  only  in  those  instances  where 
no  other  adequate  facilities  for  the  fur¬ 
nishing  of  the  supplies  or  services  exist 
which  can  be  operated  by  responsible 
firms. 

SUBPART  D — PROCUREMENT  RESPONSIBILITY 
AND  AUTHORITY 

§  590.401  Responsibility  of  each  Pro¬ 
curing  Activity,  (a)  Heads  of  Procuring 
Activities  are  responsible  for  the  procure¬ 
ment  of  all  supplies  and  services  as  as¬ 
signed  in  accordance  with  the  policy  pre¬ 
scribed  in  Part  593  of  this  subchapter. 

(b)  Purchases  will  be  made  only  by 
Contracting  Officers  duly  designated  as 
such.  (See  §§  590.402  and  590.450.) 

(c)  Chief,  Purchases  Branch,  Office  of 
the  Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  will  exercise  the  func¬ 
tions  of  Head  of  a  Procuring  Activity  for 
all  Contracting  Officers  of  the  Army  Es¬ 
tablishment  not  under  the  jurisdiction  of 
a  Head  of  a  Procuring  Activity  as  listed 
in  §  400.201-4  of  this  title. 

(d)  Authority  is  hereby  delegated  to 
the  following  to  make  necessary  procure¬ 
ment  of  supplies  and  services  required  to 
carry  out  their  functions: 

(1)  Attaches. 

(2)  Chiefs  of  foreign  missions  (Army) . 

(3)  Chiefs  of  Army  sections  of  any 
joint  military  mission  not  operating  un¬ 
der  the  jurisdiction  of  a  major  oversea 
command. 

(4)  Superintendent,  U.  S,  Military 
Academy,  West  Point,  N.  Y. 

(5)  Such  others  as  may  be  specifically 
designated  in  writing  from  time  to  time. 

(e)  Responsibilities  and  authority  of 
Heads  of  Procuring  Activities  in  connec¬ 
tion  with  applications  for  relief  under 
Title  n  of  the  First  War  Powers  Act,  1941, 


as  amended,  etc.,  are  set  forth  in 
§  606.403-4  of  this  subchapter. 

§  590.402  General  authority  of  Con¬ 
tracting  Officers.  Properly  designated 
Contracting  Officers  are  granted  all  au¬ 
thority  conferred  by  law,  the  Armed 
Services  Procurement  Regulation,  this 
procedure,  and  by  Procuring  Activity  in¬ 
structions,  but  only  to  the  extent  as 
limited  therein  and  as  that  authority 
may  be  limited  in  the  orders  designating 
them  as  Contracting  Officers. 

(a)  Contracting  Officers  are  agents  of 
the  Government  and  must  act  in  accord¬ 
ance  with  the  law  and  within  their  pre¬ 
scribed  duties  and  limited  authority. 
Contracting  Officers  must  insure  that 
their  acts  are  in  full  accord  with  their 
authority.  The  acts  of  a  Contracting 
Officer  bind  the  Government  only  when 
the  action  is  authorized. 

(b)  Contracting  Officers  may  enter 
into,  amend,  modify,  and  take  other 
action  with  respect  to  contracts  provided 
( 1 )  approval  of  award  has  been  obtained, 
if  approval  is  required  by  this  procedure, 
and  the  contract  embodies  the  award  as 
approved,  (2)  the  contract  is  written  on 
a  standard  or  an  approved  form  of  con¬ 
tract,  (3)  the  contract  is  authorized  by 
law  and  complies  with  the  provisions  of 
the  Armed  Services  Procurement  Regula¬ 
tion  and  this  procedure  with  respect  to 
the  use  of  contract  clauses  and  does  not 
contain  any  clause  or  involve  matters  in 
conflict  with  the  established  policy  of 
higher  authority  and,  (4)  compliance  has 
been  effected  with  all  other  requirements 
of  law,  the  Armed  Services  Procurement 
Regulations,  this  procedure,  and  the 
applicable  Procuring  Activity  instruc¬ 
tions. 

§  590.403  Requirements  to  be  met 
before  entering  into  contracts.  Irrespec- 
tive  of  whether  procurement  is  to  be 
effected  by  formal  advertising  or  by 
negotiation,  a  contract  may  be  entered 
into  by  a  Contracting  Officer  only  if — 

(a)  All  applicable  requirements  of  law, 
of  the  Armed  Services  Procurement  Reg¬ 
ulation,  of  this  procedure,  and  of  the 
appropriate  Procuring  Activity  instruc¬ 
tions  have  been  met. 

(b)  Such  business  clearances  or  ap¬ 
provals  as  are  prescribed  by  this  pro¬ 
cedure  and  by  applicable  Procuring  Ac¬ 
tivity  instructions  have  been  obtained. 

(c)  The  contract  is  written  on  a  stand¬ 
ard  or  an  approved  form  of  contract. 

(d)  The  contract  does  not  contain  any 
unauthorized  clauses  or  involve  any  mat¬ 
ter  which  is  inconsistent  or  in  conflict 
with  the  established  policy  of  higher 
authority. 

§  590.450  Designation  of  Contracting 
Officer,  (a)  Contracting  Officers,  as  de¬ 
fined  in  §  400.201-5  of  this  title,  shall 
be  those  designated  by  the  persons  listed 
below,  or  by  persons  who  are  authorized 
by  the  persons  listed  below  to  designate 
Contracting  Officers.  When  so  desig¬ 
nated,  they  shall  have  the  authority  set 
forth  in  §  590.402  and  the  general  re¬ 
sponsibilities  set  forth  in  §  590.453. 

(1)  The  Secretary  of  the  Army. 

(2)  The  Under  or  Assistant  Secretary 
of  the  Army  responsible  for  procurement 

(3)  The  Assistant  Chief  of  Staff,  G-% 
Department  of  the  Army, 
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(4)  Chief,  Purchases  Branch,  Office  of 
the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army. 

(5)  Head  of  any  Procuring  Activity. 

(6)  Attaches. 

(7)  Chiefs  of  foreign  missions  (Army) . 

(8)  Chiefs  of  Army  sections  of  any 
joint  military  mission  not  operating  un¬ 
der  the  jurisdiction  of  a  major  oversea 
command. 

(9)  Superintendent,  United  States 
Military  Academy,  West  Point,  N.  Y. 

(10)  Such  others  as  may  be  specifi¬ 
cally  designated  in  writing  from  time  to 
time. 

(b)  The  designation  of  Contracting 
Officers  shall  be  in  writing  and  may  be 
accomplished  by  general  or  special  in¬ 
structions. 

§  590.451  Designation  of  representa~ 
tives.  A  Contracting  Officer  may  des¬ 
ignate  any  officer  or  civilian  official  to 
act  as  his  authorized  representative. 
Such  designation  shall  be  in  writing  and 
shall  define  the  scope  and  limitations 
of  the  authorized  representative’s  au¬ 
thority. 

§  590.452  Authority  of  representatives. 
A  designation  authorized  by  §  590.451 
may  be  made  by  instructions  referring 
to  particular  contractual  instruments, 
and  may,  to  the  extent  not  specifically 
prohibited  by  the  terms  of  the  contrac¬ 
tual  instrument  involved,  empower  the 
authorized  representative  to  take  any  or 
all  action  thereunder  which  could  be 
lawfully  taken  by  the  Contracting  Officer. 
In  no  event,  however,  shall  an  authorized 
representative,  by  virtue  only  of  his 
designation  as  such,  be  empowered  to 
execute  or  agree  to  any  contract  or  modi¬ 
fication  thereof.  Except,  however,  the 
Contracting  Officer  may  empower  his  au¬ 
thorized  representatives  to  issue  change 
orders  under  the  “Changes  Article”  pro¬ 
vided  such  change  orders  do  not  involve 
a  change  in  unit  price,  total  contract 
price,  quantity,  quality,  or  delivery 
schedule. 

§  590.453  General  responsibility  of 
Contracting  Officers,  (a)  Contracting 
Officers  are  primarily  responsible  for  the 
execution  and  administration  of  con¬ 
tracts,  to  safeguard  the  interests  of  the 
United  States  in  contractual  relation¬ 
ships,  and  to  determine  the  facts  under 
contracts. 

(b)  Contracting  Officers  shall  person¬ 
ally  sign  all  contracts  and  modifications 
entered  into  by  them.  This  authority 
cannot  be  delegated  to  others.  (See 
5  590.452  with  respect  to  change  orders.) 
The  signing  of  contractual  documents 
will  not  be  accomplished  by  facsimile 
stamps  or  by  proxy. 

(c)  Contracting  Officers  are  respon¬ 
sible  under  law  and  regulations  for  their 
acts  as  Contracting  Officers. 

(d)  Contracting  Officers  shall  be  bound 
in  all  their  actions  to  exercise  reasonable 
care,  skill,  and  judgment. 

(e)  Contracting  Officers  must  assure 
themselves  that  the  contract  is  author¬ 
ized  by  law,  that  funds  are  available,  and 
of  their  authority  to  subject  the  Govem- 
fnent  or  its  property  to  any  risk. 

(f )  Contracting  Officers  are  responsible 
for  maintaining  constant  cognizance 


with  respect  to  contract  compliance  on 
the  part  of  the  Contractor. 

(g)  Contracting  Officers  are  respon¬ 
sible  for  the  legal,  technical,  and  admin¬ 
istrative  sufficiency  of  the  contracts  they 
make.  They  should  not  hesitate  to  secure 
legal  and  technical  advice  within  the 
Army  Establishment. 

(h)  Contracting  Officers  are  respon¬ 
sible  for  performing  or  having  performed 
any  legal  or  administrative  actions  nec¬ 
essary  to  properly  assure  the  satisfactory 
performance  of  their  contracts. 

(i)  Contracting  Officers  are  respon¬ 
sible  for  knowing  the  scope  and  limita¬ 
tion  of  their  authority. 

§  590.454  Delegation  of  authority. 
Authority  conferred  upon  any  of  the 
Heads  of  Procuring  Activities  under  any 
section  of  Subchapter  A,  Chapter  IV  of 
this  title  and  in  this  procedure  may  be 
exercised  by  the  Heads  of  the  Procuring 
Activities,  or  by  redelegation,  through 
such  officer  or  officers  or  civilian  official 
or  officials  of  the  Army  Establishment  as 
may  be  designated  by  them  or  by  any 
person  authorized  by  them  to  make  such 
designation,  with  such  powers  of  delega¬ 
tion  or  successive  redelegation  as  they 
may  deem  appropriate;  subject,  how¬ 
ever,  to  any  provisions  in  the  particular 
section  of  Subchapter  A,  Chapter  IV  of 
this  title  or  this  procedure — 

(a)  Forbidding  the  assignment  or 
delegation  of  the  authority  mentioned  in 
such  section,  or 

(b)  Imposing  limitations  upon  the  as¬ 
signment,  delegation,  or  exercise  of  such 
authority. 

The  exercise  prior  to  the  date  of  this 
procedure  of  such  authority  by  any  such 
officer  or  officers  or  civihan  official  or  of¬ 
ficials  of  the  Army  Establishment  is 
hereby  ratified  and  confirmed,  providing 
such  authority  could  have  been  granted 
in  the  first  instance. 

§  590.455  Standards  of  conduct.  In 
all  procurement  and  related  functions, 
stress  shall  be  placed  upon  the  impor¬ 
tance  of  protection  of  the  interests  of 
the  Government  and  the  avoidance  of 
any  acts  which  may  tend  to  compromise 
both  the  Department  of  the  Army  and 
the  individual  member  of  the  Army  Es¬ 
tablishment,  thus  impairing  public  con¬ 
fidence  in  the  integrity  of  business  rela¬ 
tions  between  the  Department  of  the 
Army  and  industry. 

(a)  Policy.  The  Department  of  the 
Army  policy  is  contained  in  the  following 
publications: 

(1)  AR  600-205.  (Standards  of  Con¬ 
duct  of  Personnel  Assigned  to  Procure¬ 
ment  and  related  activities) . 

(2)  AR  600-10.  (Military  Discipline) . 

(b)  Responsibility  of  all  personnel. 
All  individuals  concerned,  either  directly 
or  indirectly,  with  any  phase  of  procure¬ 
ment,  inspection,  and  contract  adminis¬ 
tration  will  read  and  initial  a  copy  of 
AR  600-205.  Such  initialed  copy  shall  be 
retained  in  the  files  of  the  office  involved 
and  shall  be  subject  to  inspection  at  all 
times.  Likewise,  each  such  individual 
shall  be  furnished  a  copy  of  AR  600-205. 
Further,  those  individuals  referenced  in 
S  590.454  of  this  subpart  and  subject  to 
military  law  shall  be  fully  cognizant  of 
the  provisions  of  AR  600-10. 


§  590.456  Responsibility  for  insuring 
the  availability  of  funds.  Contracting 
Officers  will,  prior  to  the  incurrence  of 
an  obligation,  obtain  from  the  Fiscal  Offi¬ 
cer  a  certificate  which  will  contain  a  cita¬ 
tion  of  the  proper  funds  to  be  charged 
and  a  statement  that  sufficient  funds  are 
available  for  payment  of  the  contractual 
obligation  to  be  incurred.  The  certificate 
shall  be  retained  in  the  contract  file. 
The  Fiscal  Officer  who  is  accounting  for 
the  funds  will  be  responsible  for  deter¬ 
mining  the  proper  funds  to  be  charged 
and  the  sufficiency  thereof  and  for  re¬ 
serving  in  the  fiscal  accounts  an  amount 
sufficient  to  pay  the  obligation  to  be  in¬ 
curred.  The  Contracting  Officer  will  be 
responsible  for  determining  that  final 
delivery  under  the  terms  of  the  contract, 
acceptance,  and  payment  may  be  made 
before  expiration  of  the  available  period 
for  expenditure  of  the  funds  concerned. 

SUBPART  E — CONTINGENT  OR  OTHER  FEES 

§  590.502  Applicability.  This  subpart 
applies  to  all  contracts  except  those  ex¬ 
empted  by  §  400.507-2  of  this  title. 

§  590.502-50  Definition  of  contract. 
As  used  throughout  this  subpart,  the 
term  “contract”  means  any  contract 
for — 

(a)  The  purchase  of  real  property, 
personal  property,  or  services  (except 
services  which  are  required  to  be  per¬ 
formed  by  an  individual  Contractor  in 
person  under  Government  supervision 
and  paid  for  on  a  time  basis,  and  except 
public  utilities  services  by  public  utility 
companies) ; 

(b)  The  construction  or  repair  of  pub¬ 
lic  buildings  or  works; 

(c)  The  lease  of  real  or  personal  prop¬ 
erty  for  Government  use;  or 

(d)  The  sale  or  lease  of  Government- 
owned  real  or  personal  property. 

§  590.503  Covenant  against  contin~ 
gent  fees  clause — (a)  Procurement  con¬ 
tracts.  Every  contract,  defined  by  para¬ 
graphs  (a),  (b)  or  (c)  of  §  590.502-50,  is 
required  to  contain  the  “Covenant 
Against  Contingent  Fees”  clause  set  out 
in  §  406.103-20  of  this  title. 

(b)  Disposition  contracts.  Every  con¬ 
tract  defined  by  §  590.502-50  (d)  will 
contain  the  following  clause: 

Covenant  Against  Contingent  Pees 

The  Contractor  warrants  that  no  person 
or  selling  agency  has  been  employed  or  re¬ 
tained  to  solicit  or  secure  this  contract  upon 
an  agreement  or  understanding  for  a  com¬ 
mission,  percentage,  brokerage,  or  contingent 
fee,  excepting  bona  fide  employees  or  bona 
fide  established  commercial  or  selling  agen¬ 
cies  maintained  by  the  Contractor  for  the 
purpose  of  securing  business.  For  breach 
or  violation  of  this  warranty  the  Govern¬ 
ment  shall  have  the  right  to  annul  this  con¬ 
tract  without  liability  or  in  its  discretion 
to  require  the  Contractor  to  pay.  In  addition 
to  the  contract  price  or  consideration,  the 
full  amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 

§  590.508  Enforcement. 

§  590.508-1  Failure  or  refusal  to  fur¬ 
nish  Standard  Form  119.  If  the  other¬ 
wise  successful  bidder  fails  or  refuses  to 
furnish  a  completed  form  or  statement 
upon  request  of  the  Contracting  Officer, 
the  matter  will  be  referred  to  the  Head 
of  the  Procuring  Activity  concerned  or 


5684 


RULES  AND  REGULATIONS 


his  duly  authorized  representatives  for 
instructions. 

§  590.508-2  Misrepresentations  or 
violations  of  the  covenant  against  con~ 
tingent  fees.  If  the  Contractile  Ofiacer, 
after  award,  believes  that  the  otherwise 
successful  bidder  has  made  misrepresent 
tations  or  has  otherwise  acted  in  a  man¬ 
ner  inconsistent  with  the  “Covenant 
Against  Contingent  Fees”  clause,  he  shall 
report  the  matter  for  determination  by 
the  Head  of  the  Procuring  Activity  con¬ 
cerned  or  his  duly  authorized  represent¬ 
ative. 

§  590.508-50  Authority  of  Head  of  a 
Procuring  Activity.  The  Head  of  a  Pro¬ 
curing  Activity  or  his  duly  authorized 
representatives,  shall,  in  any  case  for¬ 
warded  by  a  Contracting  OflScer  pursu¬ 
ant  to  this  section,  take  or  cause  to  be 
taken  one  or  more  of  the  following 
actions  as  appropriate; 

(a)  If  an  award  has  not  been  made 
or  oiler  has  not  been  accepted,  determine 
whether  the  bid  or  offer  should  be  re¬ 
jected. 

(b)  If  an  award  has  been  made  or 
offer  has  been  accepted,  take  action  to 
enforce  the  covenant  in  accordance  with 
its  terms;  that  is,  as  the  best  interest  of 
the  Government  may  appear,  annul  the 
contract  without  liability,  or  recover  the 
amount  of  the  fee  involved. 

(c)  Determine  the  future  eligibility  as 
a  Contractor  of  the  bidder  or  Contractor, 
in  accordance  with  Subpart  F  of  this 
part. 

(d)  Determine  whether  the  case  should 
be  referred  in  accordance  with  Subpart 
F  of  this  part,  with  respect  to  determin¬ 
ing  matters  of  fraud. 

§  590.550  Contracts  in  foreign  coun¬ 
tries.  In  effecting  procurement  out¬ 
side  the  continental  United  States,  its 
Territories  and  possessions,  mandatory 
use  of  the  form  is  not  required. 

SUBPART  F — DEBARRED,  INELIGIBLE,  AND 
SUSPENDED  BIDDERS 

§  590.600-50  Authority.  An  Assistant 
Judge  Advocate  Gieneral  has  been  desig¬ 
nated  as  the  authorized  representative 
of  the  Under  Secretary  of  the  Army  for 
purpose  of  administering  the  provisions 
of  Subpart  F  of  Part  400  of  this  Title, 
and  this  subpart,  and  to  coordinate  ac¬ 
tions  thereunder  with  The  Inspector 
General,  the  Department  of  Justice,  and 
other  agencies,  when  appropriate. 

§  590.601  Establishment  and  mainte¬ 
nance  of  a  list  of  firms  or  individuals  de¬ 
barred  or  ineligible. 

§  590.601-1  General.  The  Under  Sec¬ 
retary  of  the  Army  (Assistant  Judge 
Advocate  General)  will  publish  a  con¬ 
solidated  list,  together  with  periodic 
changes  thereto.  The  classification  of 
this  list  will  be  “Confidential.”  Pro¬ 
curement  personnel  will  comply  with  the 
prohibitions  contained  in  this  list,  to¬ 
gether  with  the  additions,  modifications, 
and  releases  reflected  thereon. 

§  590.601-4  Maintenance  and  distri¬ 
bution  of  list. — (a)  Exchange  of  list. 
The  OflOce  of  the  Under  Secretary  of  the 
Army  (Assistant  Judge  Advocate  Gen¬ 
eral)  will  furnish  the  Departments  of 
the  Navy  and  the  Air  Force  with  copies 


of  this  list,  and  will,  to  the  extent  ap¬ 
propriate,  publish  information  received 
from  those  Departments  on  the  list. 

(b)  Attempted  evasions.  In  some  in¬ 
stances.  firms  or  individuals  have  at¬ 
tempted  to  evade  the  prohibitions 
contained  in  §§  590.604  and  590.605  by 
change  of  address,  use  of  multiple  ad¬ 
dresses,  or  by  formation  of  a  new  com¬ 
pany,  In  such  cases  where  it  can  be 
reasonably  established  that  the  sus¬ 
pended  or  debarred  firm  or  individual 
has  the  controlling  or  active  interest  in 
a  new  company,  or  that  the  address  is 
the  same  as  that  of  the  suspended  or  de¬ 
barred  firm  or  individual,  the  basic  pro¬ 
hibitions  will  apply,  and  a  report  will  be 
submitted  through  channels  to  the  Office 
of  the  Under  Secretary  of  the  Army 
(Assistant  Judge  Advocate  General). 
Doubtful  cases  will  be  referred  to  the 
Office  of  the  Under  Secretary  of  the  Army 
(Assistant  Judge  Advocate  General) 
through  channels,  for  determination. 

§  590.603  Treatment  to  be  accorded 
firms  or  individuals  in  debarred  or  ineli¬ 
gible  status. 

§  590.603-1  Total  restrictions,  (a) 
Debarred  Contractors  will  not  be  carried 
on  any  bidders'  mailing  list  and  bids  will 
not  be  invited  from  them. 

(b)  In  the  event  that  a  bid  is  ten¬ 
dered  by  a  debarred  Contractor,  it  shall 
be  received  and  recorded.  If  the  bid  is 
low,  it  will  then  be  rejected  (see  para¬ 
graph  (c)  of  this  section)  and  the  rea¬ 
son  therefor  shall  be  stated  in  the  cer¬ 
tificate  to  the  General  Accounting  Office 
as  follows: 

In  accordance  with  the  decision  of  the 
Comptroiler  Generai  of  the  United  States 
contained  in  his  letter  to  the  Secretary  of 

War,  dated  23  July  1929,  the  bid  of _ 

is  rejected  because  of  previous  unsatisfac¬ 
tory  business  dealings  with  the  Department 
of  the  Army. 

(c)  No  awards  will  be  made  to  any 
debarred  Contractor  during  the  period 
specified  for  debarment;  however,  where 
an  award  to  a  debarred  bidder  is  deemed 
to  be  essential  in  the  public  interest,  the 
procuring  activity  desiring  to  make  such 
award  will  furnish  a  complete  report  of 
the  contemplated  procurement  together 
with  the  reasons  requiring  such  award, 
in  accordance  with  the  procedure  in 
§  590.604  (b). 

(d)  Administration  of  current  con¬ 
tracts  is  as  follows: 

(1)  In  the  event  there  are  any  cur¬ 
rent  contracts  with  a  firm  or  individual 
recommended  for  debarment,  adminis¬ 
tration  of  such  contracts  will  be  the  re¬ 
sponsibility  of  the  Head  of  the  Procuring 
Activity.  A  report  submitted  accord¬ 
ance  with  §  590.604  (b)  will  contain  full 
information  concerning  current  con¬ 
tracts  if  any.  Administration  of  con¬ 
tracts  with  a  firm  or  individual  recom¬ 
mended  for  debarment  may  continue 
unless  otherwise  directed  by  the  Under 
Secretary  of  the  Army  (Assistant  Judge 
Advocate  General) . 

(2)  Upon  debarment  of  a  firm  or  indi¬ 
vidual.  administration  of  current  con¬ 
tracts  with  such  debarred  firms  or  in¬ 
dividuals  may  be  continued  unless  other¬ 
wise  directed  by  the  Office  of  the  Under 


Secretary  of  the  Army  (Assistant  Judge 
Advocate  General). 

(3)  Where  current  contracts  are  being 
administered  at  the  time  a  report  is 
submitted  under  §  590.604  (b) ,  or  at  the 
time  of  debarment,  payments  under  such 
contracts  may  be  continued  at  the  dis¬ 
cretion  of  the  Head  of  the  Procuring 
Activity  involved,  unless  otherwise  di¬ 
rected  by  the  Office  of  the  Under  Secre¬ 
tary  of  the  Army  (Assistant  Judge 
Advocate  General). 

§  590.604  Causes  and  conditions  of  de¬ 
barment. — (a)  Reports.  Any  Procuring 
Activity  may  submit  reports  recommend¬ 
ing  debarment  of  a  firm  or  individual  for 
any  of  the  causes  set  forth  in  §  400.604-1 
of  this  title. 

(b)  Reporting  procedure.  Reports  re¬ 
questing  debarment  will  be  submitted  in 
triplicate  to  the  Office  of  the  Under  Sec¬ 
retary  of  the  Army  (Assistant  Judge 
Advocate  General),  with  an  information 
copy  to  the  Office  of  the  Assistant  Chief 
of  Staff,  G-4.  Such  reports  will  contain 
a  complete  certified  stateihent  of  the 
facts  concerning  the  contractor’s  derelic¬ 
tion,  including  affidavits,  depositions, 
records  of  action,  if  applicable,  and  any 
other  relevant  data.  Names  and  ad¬ 
dresses  of  all  persons  having  knowledge 
of  the  circumstances  will  be  included. 
Such  reports  v/ill  include  the  names  and 
addresses  of  all  known  affiliates  of  re¬ 
ported  Contractors,  together  with  the 
nature  of  such  affiliation.  Recommeda- 
tions  of  the  reporting  agency  and  inter¬ 
mediate  echelons  will  be  furnished  with 
any  request  for  debarment.  The  Head 
of  a  Procuring  Activity  will  be  responsible 
for  the  adequacy  and  propriety  of  all  re¬ 
quests  initiated  under  his  command. 

§  590.604-3  Notice  of  debarment. 
Upon  the  debarment  of  a  Contractor  by 
the  Office  of  the  Under  Secretary  of  the 
Army  (Assistant  Judge  Advocate  Gen¬ 
eral),  that  office  will  furnish  advice  of 
such  action  to  the  Contractor,  and  to  the 
General  Services  Administration,  in  ac¬ 
cordance  with  §  400.604-3  (b)  of  this 
title. 

§  590.605  Suspension  of  bidders.  The 
prompt  reporting  of  all  matters  relating 
to  fraud  or  criminal  conduct  in  connec¬ 
tion  with  procurement  activities  is  of  ex¬ 
treme  importance.  All  persons  con¬ 
cerned  with  Army  procurement  will  be 
alert  for  and  report  the  possibility  or 
evidence  of  fraud  or  criminal  conduct  at 
all  times. 

(a)  Reporting  procedure.  All  re¬ 
ports  submitted  under  this  section  will 
be  classified  “Confidential”  unless  the 
information  contained  therein  warrants 
a  higher  classification.  All  reports  and 
exhibits,  and  all  supplements  thereto, 
including  letters  of  transmittal  and  in¬ 
terim  correspondence,  will  be  expedi¬ 
tiously  transmitted  through  channels,  in 
sextuplicate,  to  the  Head  of  the  Procur¬ 
ing  Activity,  who  will  make  the  follow¬ 
ing  distribution:  3  copies  to  the  Office  of 
the  Under  Secretary  of  the  Army  (Assist¬ 
ant  Judge  Advocate  General) ,  1  copy  to 
the  Office  of  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army  (Attn: 
Chief,  Purchases  Branch),  and  1  copy 
to  the  Office  of  The  Inspector  General. 
In  cases  where  all  the  information  is  not 
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readily  available  to  the  reporting  agency, 
preliminary  reports  will  be  so  forwarded 
and  will  be  followed  as  soon  as  practi¬ 
cable  by  complete  documented  reports 
as  herein  indicated.  All  reports  should 
contain  a  full  statement  of  the  pertinent 
facts  indicating  alleged  criminal  conduct, 
fraudulent  activity,  or  suspicion  thereof, 
and  will  be  supported  by  appropriate 
exhibits,  including  copies  of  any  con¬ 
tracts  involved  and  any  assignments  of 
claims  thereunder.  Names  and  addresses 
of  all  known  affiliates  of  reported  Con¬ 
tractors,  together  with  the  nature  of 
such  affiliation,  will  be  included.  All 
such  reports  initiated  by  disposal,  in¬ 
spection,  audit,  engineering,  and  other 
advisory  or  technical  personnel  will  be 
addressed  to  the  Contracting  Officer 
concerned  and  will  be  adequately  docu¬ 
mented  by  initiating  personnel.  The 
Contracting  Officer  will  take  whatever 
action  he  deems  necessary  and  appro¬ 
priate  consistent  with  the  protection  of 
the  best  interest  of  the  Government. 
Such  reports,  accompanied  by  the  com¬ 
ments  and  recommendations  of  the  Con¬ 
tracting  Officer,  will  then  be  forwarded 
through  channels  for  the  addition  of  the 
comments  and  recommendations  of  each 
successive  office.  The  reporting  agency 
and  all  intermediate  echelons  will  in¬ 
clude  their  recommendations  as  to  sus¬ 
pension  in  such  reports. 

(b)  Suspensions.  The  determination 
to  suspend  a  suspected  firm  or  individual 
will  be  the  responsibility  of  the  Under 
Secretary  of  the  Army  (Assistant  Judge 
Advocate  General).  Formal  suspension 
directives  will  be  issued  by  that  office. 
In  addition,  a  determination  will  be  made 
whether  to  refer  the  matter  to  the  De¬ 
partment  of  Justice. 

(c)  Procurement — (1)  Current  con¬ 
tracts.  It  will  be  the  responsibility  of 
the  Head  of  a  Procuring  Activity  report¬ 
ing  a  suspicion  of  fraud  or  criminal  con¬ 
duct,  and  administering  a  current  con¬ 
tract,  to  determine  whether  it  will  be  in 
the  best  interest  of  the  Government  (i)  to 
continue  contract  administration  in  any 
of  its  phases  (such  as  acceptance  of  de¬ 
liveries,  inspection,  issuance  bf  certain 

I  instructions) ,  but  not  including  payment 
except  as  authorized  in  subparagraph 

(2)  of  this  paragraph;  or  (ii)  to  exercise 
any  contract  right  (such  as  termination 
for  default  or  convenience,  rejection,  or 
recovery  due  to  latent  defects).  In  mak¬ 
ing  such  determination,  full  considera¬ 
tion  will  be  given  to  the  nature  of  and 
the  circumstances  surrounding  the  sus¬ 
picion  or  evidence  of  fraud  or  criminal 
conduct  being  reported.  The  basis  for 
each  determination  will  be  included  in 
the  report  required  under  paragraph  (a) 
of  this  section.  In  cases  where  doubt 
exists  as  to  the  effect  of  continuation  of 
any  phase  of  administration  on  the  in- 
v^tigation  and  possible  prosecution  or 
civil  action  against  the  suspected  Con¬ 
tractor,  it  will  be  appropriate  to  refer  the 
platter,  together  with  the  recommenda¬ 
tions  of  the  Head  of  the  Procuring  Activ¬ 
ity,  to  the  Office  of  the  Under  Secretary 
of  the  Army  (Assistant  Judge  Advocate 
General)  for  determination. 

(2)  Payments.  When  a  report  under 
paragraph  (a)  of  this  section  is  made  by 
the  Head  of  a  Procuring  Activity,  and 
such  report  does  not  recommend  suspen¬ 


sion  of  the  Contractor,  payments  under 
current  contracts  may  continue  at  the 
discretion  of  the  Head  of  the  Procuring 
Activity  unless  otherwise  directed  by  the 
Office  of  the  Under  Secretary  of  the  Army 
(Assistant  Judge  Advocate  General). 
Where  such  report  recommends  suspen¬ 
sion,  payments  will  be  withheld.  No  pay¬ 
ments  of  any  type  will  be  made  to  any 
suspended  Contractor  either  under  pro¬ 
curement  or  termination  unless  the  sus¬ 
pension  is  modified  or  removed  by  the 
Office  of  the  Under  Secretary  of  the 
Army  (Assistant  Judge  Advocate  Gen¬ 
eral).  Upon  receipt  of  a  notice  of  sus¬ 
pension,  disbursing  officers  will  promptly 
forward  all  administratively  approved 
vouchers  in  favor  of  the  suspended  Con¬ 
tractor  to  the  Office,  Chief  of  Finance, 
Attn:  Receipts  and  Disbursements  Di¬ 
vision.  Procuring  agencies,  holding  or 
in  receipt  of  properly  certified  invoices 
covering  amounts  due  the  suspended 
Contractor,  will  prepare  and  process 
(administratively  approve)  the  necessary 
vouchers  and  will  forward  the  certified 
vouchers  to  the  aforesaid  office,  through 
their  assigned  Disbursing  Officers,  invit¬ 
ing  attention  to  the  fact  that  the  Con¬ 
tractor  concerned  is  suspended.  This 
procedure  will  be  followed  whenever  any 
additional  or  new  amounts  become  due 
during  the  period  of  suspension.  In  cases 
where,  in  the  opinion  of  the  Contracting 
Officer,  the  circumstances  surrounding 
either  the  procurement  or  the  suspicion 
of  fraud  or  criminal  conduct  are  of  such 
a  nature  as  to  permit  or  require  complete 
or  partial  release  of  withheld  funds  due 
the  suspended  Contractor,  a  recommen¬ 
dation  for  such  release,  including  a  full 
statement  of  the  particulars  supporting 
such  recommendation,  will  be  made  by 
the  Contracting  Officer,  through  chan¬ 
nels,  in  accordance  with  paragraph  (a) 
of  this  section  for  determination  by 
the  Office  of  the  Under  Secretary  of 
the  Army  (Assistant  Judge  Advocate 
General). 

(3)  Terminations.  Negotiation  to¬ 
ward  settlement  of  terminated  contracts 
will  cease  with  the  suspension  of  a  Con¬ 
tractor.  Negotiations  must  likewise 
cease  with  respect  to  terminated  subcon¬ 
tracts  either  let  or  held  by  the  suspended 
Contractor.  All  authorizations  granted 
to  such  a  Contractor  under  JTR  642 
(PR  15)  or  under  Part  407  of  this  title  or 
part  597  of  this  subchapter,  will  be  re¬ 
voked  immediately  without  explanation. 
In  cases  where,  in  the  opinion  of  the 
Contracting  Officer,  negotiation  toward 
settlement  of  a  terminated  contract 
would  be  in  the  best  interest  of  the  Gov¬ 
ernment.  a  report  recommending  such 
action  will  be  made,  through  channels,  in 
accordance  with  paragraph  (a)  of  this 
section,  for  determination  by  the  Office 
of  the  Under  Secretary  of  the  Army 
(Assistant  Judge  Advocate  General). 

(4)  New  awards.  Contracts  shall  not 
be  awarded  to,  nor  shall  bids  or  pro¬ 
posals  be  solicited  from,  firms  or  indi¬ 
viduals  which  have  been  placed  in  sus¬ 
pension,  imless  approval  for  each  indi¬ 
vidual  procurement  has  been  obtained. 
Bids  submitted  by  suspended  Contract¬ 
ors  will  not  be  rejected  by  Contracting 
Officers  solely  because  of  the  suspension, 
but  will  be  received,  recorded,  and  re¬ 
tained  in  accordance  with  established 


procedures.  In  cases  where  a  suspended 
Contractor  is  the  low  bidder  (or,  in  the 
case  of  surplus  and  salvage  sales,  the 
high  bidder) ,  information  relating  to  (i) 
the  low  (or  high)  bid  and  the  next  lowest 
(or  highest)  bid;  (ii)  expirations  or 
options  and  whether  such  options  may  be 
extended,  and  (iii)  the  desirability  or 
necessity  of  acceptance  of  the  suspended 
Contractor’s  bid,  will  be  reported,  to¬ 
gether  with  recommended  action,  in  the 
same  manner  as  set  forth  in  paragraph 
(a)  of  this  section,  for  determination  as 
to  placement  of  any  awards  with  the 
suspended  Contractor. 

(d)  Responsibility  of  heads  of  procur¬ 
ing  activities  (report  on  contractual 
status  of  suspended  contractors,  reports 
control  symbol  JAG^l 9) .  The  Heads  of 
Procuring  Activities  will  be  responsible 
for  taking  the  appropriate  administra¬ 
tive  actions  indicated  in  paragraph  (c) 
of  this  section.  The  Heads  of  Procuring 
Activities  are  authorized  to  communi¬ 
cate  direct  with  the  Office  of  the  Under 
Secretary  of  the  Army  (Assistant  Judge 
Advocate  General)  as  to  matters  within 
the  purview  of  this  section.  As  soon  as 
possible  after  receipt  of  the  notice  of 
suspension,  and  not  later  than  30  days 
thereafter,  or  concurrent  with  the  re¬ 
porting  of  suspicion  of  fraud  or  criminal 
conduct,  the  Heads  of  Procuring  Activi¬ 
ties  will  submit  a  brief  report  on  the 
status  of  outstanding  contracts,  if  any, 
either  proposed,  current,  or  terminated 
but  unsettled  (Report  on  Contractual 
Status  of  Suspended  Contractors)  (Re¬ 
ports  Control  Symbol  JAG-19).  Infor¬ 
mation  relating  to  current  contracts  will 
be  reported  as  outlined  in  paragraph  (c) 
of  this  section,  with  distribution  in 
accordance  with  paragraph  (a)  of  this 
section.  The  extent  to  which  such  firms 
or  individuals  are  considered  necessary 
and  essential  will  be  indicated. 

(e)  Services  receiving  notice  of  sus¬ 
pension.  In  cases  where  a  current  con¬ 
tract  is  being  administered  by  a  Procur¬ 
ing  Activity  not  the  initiating  agency  of 
the  report  of  suspected  fraud  or  criminal 
conduct,  a  statement  of  the  minimum 
contract  administration  immediately  re¬ 
quired  will  be  included  in  the  report 
required  under  paragraph  (d)  of  this 
section. 

(f)  Release  from  suspension.  After  a 
firm  or  individual  has  been  placed  in  sus¬ 
pension,  such  suspension  will  not  be  lifted 
until  so  directed  by  the  Office  of  the 
Under  Secretary  of  the  Army  (Assistant 
Judge  Advocate  General).  Firms  and 
individuals  released  from  suspension  and 
not  debarred  will  be  replaced  on  lists  of 
bidders  to  whom  invitations  to  bid  will 
be  sent,  where  appropriate. 

(g)  Departmental  inquiries.  Inquiries 
by  Procuring  Activities  concerning  the 
status  of  reported  cases  will  be  trans¬ 
mitted,  in  triplicate,  through  channels, 
to  the  Office  of  the  Under  Secretary  of 
the  Army  (Assistant  Judge  Advocate 
General).  Procuring  Activities  will  not 
communicate  with  the  local  offices  of  the 
Department  of  Justice,  the  United  States 
Attorney,  or  the  Federal  Bureau  of  Inves¬ 
tigation  in  such  connection. 

§  590.609  Procurement  outside  the 
United  States.  A  report,  in  triplicate, 
setting  forth  the  basis  for  and  the  action 
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taken  in  any  case  of  suspected  fraud  or 
criminal  conduct,  will  furnished  in 
the  manner  set  out  in  §  590.605  (a)  for 
information  as  the  incidents  occm'.  A 
closing  report  of  completed  action  will 
be  furnished. 

§  590.650  Inquiries  from  debarred,  in¬ 
eligible,  or  suspended  firms  and  individ¬ 
uals — (a)  Suspended  firms  or  individ¬ 
uals.  Reports  submitted  in  accordance 
with  §  590.605  and  all  actions  accom¬ 
plished  relating  thereto  are  confidential. 
In  the  event  a  suspended  Contractor  or 
his  representative  makes  inquiry  as  to  the 
reason  or  cause  of  any  of  the  prohibitions 
indicated  in  §  590.605  (c),  or  for  any 
other  reason,  no  information  relating  to 
the  suspension  or  the  fact  that  the  Con¬ 
tractor  has  been  suspended  will  be  given 
to  the  inquirer.  Instead,  the  Contractor 
will  be  informed  that  consideration  is 
being  given  his  contractual  relationship 
by  the  Oflfiice  of  the  Under  Secretary  of 
the  Army  (Assistant  Judge  Advocate 
General) ,  and  that  all  inquiries  regarding 
such  matters  should  be  addressed  in 
writing  direct  to  that  office. 

(b)  Debarred  firms  and  individuals. 
All  inquiries  relating  to  debarred  bidders, 
including  those  from  a  debarred  bidder, 
will  be  forwarded  to  the  Office  of  the 
Under  Secretary  of  the  Ai'my  (Assistant 
Judge  Advocate  General). 

(c)  Ineligible  or  disqualified  firms  or 
individuals.  Inquiries  from  Contractors 
or  individuals  listed  as  ineligible  or  dis¬ 
qualified  by  the  Comptroller  General  and 
the  Department  of  Labor  under  the 
Walsh-Healey  or  Davis-Bacon  Acts  shall 
be  answered  by  indicating  the  nature  of 
the  prohibition  as  indicated  on  the  con¬ 
solidated  list  and  requesting  that  the  in¬ 
quirer  communicate  with — 

Wage  and  Hour  and  Public  Contracts 
Division, 

Department  of  Labor, 

14th  Street  and  Constitution  Avenue, 
NW., 

Washington  25,  D.  C. 

Part  591 — Procurement  by  Formal 
Advertising 

Sec. 

591.000  Scope  of  part. 

Subpart  A — Use  of  Formal  Advertising 
591.102  Use  of  formal  advertising. 

Subpart  B — Solicitation  of  Bids 

591.201  Preparation  of  forms. 

591.202  Methods  of  soliciting  bids. 

591.202- 1  Mailing  or  delivering  to  prospec¬ 

tive  bidders. 

591.202- 4  Publishing  In  newspapers. 

591.202- 5  Synopses  of  Invitations  for  bids. 

591.203  Maintenance  and  retention  of 

records  (Office  of  Permanent 
Record). 

591.204  Bidders’  mailing  list. 

591.250  Identification  of  specifications. 

591.251  Distribution  of  Invitation  for  bids. 

591.252  Amendments  to  Invitations  lor 

bids. 

Subpart  C — Submission  of  Bids 

591.303  Modification  or  withdrawal  of 

bids. 

591.350k^  Assistance  In  preparing  bids. 

591.351  Copies  of  bids  required  In  sub¬ 

mission. 

691.352  Statement  of  contingent  or  other 

fees. 


Subpart  D— Opening  of  Bids  and  Award  of 
Contract 

Sec. 

591.401  Opening  of  bids. 

591.402  Recording  of  bids. 

591.403  Rejection  of  bids. 

591.404  Minor  Informalities  or  irregu¬ 

larities  In  bids. 

591.405  Mistakes  In  bids. 

591.406  Award. 

5&13O6-I  Responsible  bidder. 

591.406- 2  Discounts. 

591.406- 3  Other  factors  to  be  considered. 

591.406- 4  Equal  low  bids. 

591.406- 5  Statement  and  certificate  of 

award. 

591.407  InfcM-mation  to  bidders. 

591.450  Distribution  of  bids  and  abstracts. 

591.451  Synopses  of  awards. 

591.452  Protests. 

591.453  Cancellation  of  invitations  and 

readvertisement  after  opening 
of  bids. 

Subpart  E — Qualified  Products 

591.501  Authority  for  qualified  products. 
591.504  Qualified  products  lists. 

§  591.000  Scope  of  part.  This  part  sets 
forth  (a)  the  basic  requirements  for  the 
procurement  of  supplies  and  services  by 
means  of  formal  advertising,  (b)  the  in¬ 
formation  to  be  contained  in  forms  used 
for  the  solicitation  of  bids,  (c)  methods 
of  soliciting  bids,  (d)  policies  with  respect 
to  the  submission  of  bids,  (e)  require¬ 
ments  for  the  opening  and  evaluation  of 
bids  and  for  the  awarding  of  contracts, 
and  (f)  requirements  for  the  procure¬ 
ment  of  qualified  products. 

SUBPART  A — USE  OF  FORMAL  ADVERTISING 

§  591.102  Use  of  formal  advertising. — 

(a)  Policy.  During  a  period  of  national 
emergency  declared  by  the  President  or 
by  the  Congress,  procurement  by  formal 
advertising  will  continue  to  be  used,  as 
the  preferred  method  of  purchasing,  ex¬ 
cept  when  procurement  by  negotiation  is 
authorized  pursuant  to  §§  402.201  of  this 
title  and  592.201  of  this  subchapter. 
However,  as  to  procurements  in  the  in¬ 
terest  of  standardization  of  equipment 
and  interchangeability  of  parts,  see 
§  591.201  (i). 

(b)  Lists  of  bidders.  Current  lists  of 
bidders  will  be  maintained.  Requests  for 
inclusion  on  such  lists  will  receive  prompt 
and  courteous  attention.  Lists  of  bidders 
will  be  maintained  in  accordance  with 
§§  401.204  of  this  title  and  591.204  and 
shall  not  include  the  name  of  any  person 
or  firm  appearing  in  the  “List  of  De¬ 
barred,  Suspended  and  Ineligible  Bid¬ 
ders”  (§  590.601). 

(c)  Classified  contracts.  Procure¬ 
ments  classified  as  CONFIDENTIAL,  or 
higher,  shall  not  be  effected  by  formal 
advertising,  except  when  the  Head  of  a 
Procuring  Activity  considers  this  method 
to  be  in  the  interest  of  the  Government. 

SUBPART  B— SOLICITATION  OF  BIDS 

I  591.201  Preparation  of  forms — (a) 
Prescribed  forms.  Forms  prescribed  for 
the  procurement  of  supplies  by  formal 
advertising  are  set  forth  in  part  415  of 
this  title  and  part  605  of  this  subchapter. 

(b)  Invitation  for  bids  number.  Every 
Invitation  for  bids  will  be  assigned  and 
will  contain  in  the  upper  right  comer 
(unless  otherwise  provided  for  on  stand¬ 
ard  forms)— 


(1)  The  letter  symbol  of  the  Procur¬ 
ing  Activity  followed  by  a  dash. 

(2)  A  number  consisting  of  the  station 
number  of  the  office  Issuing  it,  if  one 
has  been  assigned,  a  dash. 

(3)  The  last  two  numerals  of  the  fiscal 
year  in  which  the  invitation  is  issued, 
regardless  of  the  fiscal  year  funds  to  be 
expended,  a  dash. 

(4)  The  serial  number  of  the  invita¬ 
tion. 

Only  one  series  will  be  used  under  any 
one  station  number  for  any  Procuring 
Activity  for  each  fiscal  year,  and  the  first 
invitation  issued  in  each  fiscal  year  will 
bear  1  as  its  serial  number.  Subsequent 
serial  numbers  will  be  assigned  consecu¬ 
tively,  in  their  order  of  issuance.  A 
serial  number  once  assigned  to  an  invi¬ 
tation  which  has  been  distributed  will 
not  be  used  in  the  same  fiscal  year  for  any 
other  invitation.  For  example,  the  first 
invitation  for  bids  issued  by  Philadelphia 
Quartermaster  Depot  in  the  fiscal  year 
1951  will  be  numbered  QM-36-030-51-1. 
Other  numbers  or  letters  may  be  prefixed 
to  this  number  if  such  action  is  desired 
by  the  Head  of  a  Procuring  Activity. 

(c)  Discount  provisions.  If  the  dis¬ 
count  provisions  contained  on  the  pre¬ 
scribed  forms  are  not  suitable,  the  fol¬ 
lowing  changes  therein  may  be  made: 

(1)  The  discount  provision  on  the  bid 
form  relating  to  “10  calendar  days,”  “20 
calendar  days,”  etc.,  may  be  deleted 
whenever  it  is  definitely  known  that  final 
acceptance  cannot  be  accomplished,  or 
that  payment  cannot  be  effected,  within 
the  period  of  time  from  date  of  delivery. 
In  order  to  take  advantage  of  any  dis¬ 
counts  offered,  this  authority  will  be  used 
sparingly.  If,  for  example,  commercial 
practice  for  a  certain  class  of  material 
is  to  use  a  10-day  discount  period,  the 
deletion  will  not  be  made. 

(2)  In  special  cases  where  a  prolonged 
acceptance  test  is  necessary,  and  the  in¬ 
vitations  or  specifications  set  a  limiting 
date  for  acceptance  that  is  more  ttian  20 
days  after  date  of  delivery,  the  provision 
in  the  form  as  to  computation  of  discount 
time  may  be  changed  to  read  as  follows: 
“Time.  ii>  connection  with  the  discount 
offered,  will  be  computed  from  the  limit¬ 
ing  date  set  herein  for  final  acceptance.” 
When  this  change  is  made,  the  limiting 
date  for  final  acceptance  must  be  stated 
in  the  invitation. 

(d)  Place  of  contract  performance. 
For  the  purpose  of  evaluating  bids  and 
for  assistance  in  performing  survey,  in¬ 
spection,  and  expediting  functions,  every 
invitation  for  bids  will  require  bidders 
to  state  the  location  of  the  manufactur¬ 
ing  or  processing  plant  or  factory  or  the 
warehouse  or  other  establishment  from 
which  the  supplies  are  to  be  furnished. 
Similarly  in  the  case  of  services,  the  loca¬ 
tion  at  which  the  services  are  to  be  per¬ 
formed  will  be  shown. 

(e)  Delivery  clause.  Each  Invitation 
for  Bids  will  contain  an  appropriate  de¬ 
livery  clause  suitable  to  the  circum¬ 
stances  involved  in  the  particular  pro¬ 
curement. 

(f)  Place  of  delivery.  When  trans¬ 
portation  costs  are  important  and  the 
exact  destination  of  the  supplies  bei^ 
purchased  is  not  known  at  the  time  bids 
are  solicited,  but  the  general  geographj* 
cal  section  in  which  delivery  will  be  made 
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Is  known,  as  East  Coast,  Middle  West,  or 
West  Coast,  for  purposes  of  evaluation 
of  bids  only,  a  definite  place  may  be  des¬ 
ignated  in  the  known  geographical  sec¬ 
tor  as  the  point  to  which  transportation 
costs  will  be  computed  in  determining 
the  low  bidder.  In  order  that  prospective 
bidders  may  understand  the  method  of 
evaluation  to  be  used,  the  following 
clause  should  be  incorporated  in  the 
Schedule: 

For  the  purpose  of  evaluating  bids  (and 
for  no  other  purpose),  the  final  destina¬ 
tion  (s)  for  the  supplies  will  be  considered 
to  be  as  follows  •  •  • 

(g)  F.  o.  b.  purchase  policy.  The  pol¬ 
icy  with  respect  to  the  purchase  of  sup¬ 
plies  on  an  f.  o.  b.  destination  or  origin 
basis  is  set  forth  in  §  400.306  of  this  title 
{ind  590.306  of  this  subchapter. 

(h)  Increase  or  decrease  in  specified 
quantity.  When  it  is  considered  neces¬ 
sary,  in  the  interest  of  the  Government, 
to  provide  for  an  increase  or  decrease 
in  the  quantity  specified  in  the  invita¬ 
tion,  at  the  option  of  the  Government, 
the  maximum  percentage  of  such  in¬ 
crease  or  decrease  shall  be  specified  by 
the  Contracting  OfiScer  in  the  invitation. 
(See  also  §  592.158  of  this  subchapter.) 

(i)  Standardization  of  equipment  and 
interchangeability  of  parts.  All  invita¬ 
tions  for  bids  which  contemplate  nego¬ 
tiation  of  future  procurements  of  the 
same  equipment  with  the  successful  bid¬ 
der  in  the  interest  of  standardization  of 
equipment  and  interchangeability  of 
parts  (see  §§  592.201  and  592.213  of  this 
subchapter)  will  contain  the  following 
additional  special  provision  in  the  Sched¬ 
ule  or  on  an  attached  continuation  sheet: 
Standaeoization  of  Equipment  and  Inteh- 

CHANGEABIUTT  OF  PABTS 

In  the  event  that,  after  execution  of  the 
contract  for  equipment  specified  herein,  a 
final  determination  is  made  as  to  the  neces¬ 
sity  for  standardization,  the  price  developed 
as  a  result  of  this  procurement  will  be  used 
as  a  basis  In  negotiating  subsequent  con¬ 
tracts.  Such  subsequent  contracts  will  con¬ 
tain  mutual  price  protection  in  the  form  of 
standard  escalation  clauses  covering  labor 
and  material,  OPS  ceiling  price  statement, 
and  equal  to  best  price  to  any  customer 
warranty. 

(j)  Price  escalation.  If  it  is  antic¬ 
ipated  that  some  or  all  of  the  bidders  will 
respond  with  bids  including  escalation 
provisions,  the  Invitations  for  Bids  will 
clearly  state  the  escalation  clause  (to  be 
selected  from  those  appearing  in 
§  596.151  of  this  subchapter)  which  may 
be  used  and  that  will  be  considered  re¬ 
sponsive,  and  will  further  state  that  all 
bids  will  be  evaluated  after  applying  the 
maximum  amount  of  possible  escalation. 

§  591.202  Methods  of  soliciting  bids — 
(a)  Issue  of  invitations  for  bids.  Invi¬ 
tations  for  bids  shall  be  issued  by  the 
Contracting  OfiBcer  charged  with  the 
procurement  of  the  supplies  involved. 
When  authorized  by  the  Contracting 
OfiBcer,  invitations  may  be  issued  by  oth¬ 
ers,  but  in  such  cases  the  award  shall  be 
made,  and  the  contract  shall  be  signed 
by  the  Contracting  OfiBcer. 

(b)  Time  allowed  before  opening. 
Invitations  for  bids  will,  as  a  rule,  allow 
30  days  to  intervene  between  the  date  of 
issuance  and  the  date  of  opening  bids. 


A  shorter  period  may  be  allowed,  but  no 
period  of  less  than  10  days  will  be  desig¬ 
nated,  except  in  case  of  emergency.  The 
existence  of  such  emergency  will  be  de¬ 
termined  by  the  Contracting  OfiBcer,  and 
the  copy  of  the  invitation  furnished  the 
Procurement  Information  Center,  OfiBce 
of  the  Under  Secretary  of  the  Army 
(§  591.251  (a) ),  will  bear  on  its  face  the 
following  certificate  and  appropriate 
reasons  signed  by  the  Contracting  Of¬ 
ficer: 

I  certify  that  the  date  shown  hereon  for 
the  opening  of  bids  cannot  be  a  later  date 
for  the  following  reasons: 

§  591.202-1  Mailing  or  delivering  to 
prospective  bidders,  (a)  The  extent  of 
the  distribution  of  invitations  for  bids 
to  qualified  prospective  bidders  will  be 
determined  by  the  Contracting  OfiBcer 
but  must  be  wide  enough  to  assure  full 
and  free  competition  on  all  items. 

(b)  Invitations  for  bids  will  not  be 
issued  to  those  firms  and  persons  whose 
names  appear  in  the  “List  of  Debarred, 
Suspended,  and  Ineligible  Bidders” 
(§  590.601  of  this  subchapter). 

(c)  Bidders’  lists  will  contain  only  the 
names  of  persons  or  firms  qualifying 
as  “sources  of  supply,”  as  defined  in 
§  400.201-9  of  this  title  and  §  590.201-9 
of  this  subchapter,  and  such  other  per¬ 
sons,  firms,  and  agencies  authorized  by 
Subchapter  A,  Chapter  IV  of  this  title, 
this  procedure,  or  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army 
(Chief,  Purchases  Branch) . 

§  591.202-4  Publishing  in  newspapers. 
The  publication  of  essential  details  of  in¬ 
vitations  for  bids  in  newspapers  as  paid 
advertisements  may  be  authorized,  as 
indicated  below,  when  this  is  necessary 
In  order  to  secure  effective  competition, 
or  in  view  of  the  quantity,  character,  or 
value  of  the  supplies  or  services  to  be 
procured,  and  if  time  will  permit. 

(a)  Authority.  (1)  Authority  to  ap¬ 
prove  the  publication  of  paid  advertise¬ 
ments  in  newspapers,  magazines,  and 
other  periodicals  in  connection  with  the 
dissemination  of  procurement  informa¬ 
tion  (invitations  for  bids  and  proposed 
purchases) ,  recruitment  of  both  military 
and  civilian  personnel,  and  all  other 
forms  of  advertising  authorized  by  law 
has  been  delegated  by  the  Secretary  to — 

(1)  The  Under  Secretary  of  the  Army. 

(ii)  The  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army. 

(iii)  Chief,  Procurement  Division,  Of¬ 
fice  of  the  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army. 

(iv)  Chief,  Purchases  Branch,  OfiBce 
of  the  Assistant  Chief  of  Staff,  G^,  De¬ 
partment  of  the  Army. 

(V)  Commanding  Generals  and  their 
deputies,  continental  armies,  for  recruit¬ 
ing  purposes  only. 

(vi)  Division  Engineers,  Corps  of  En¬ 
gineers,  for  civil  and  military  construc¬ 
tion  only. 

Such  delegated  authority  shall  not  be 
redelegated. 

(2)  No  advertisement,  notice,  or  pro¬ 
posal  shall  be  published  in  any  news¬ 
paper  except  in  pursuance  of  written  au- 
thority  for  such  publication  from  the 
Secretary  or  the  appropriate  ofiBcial 
named  above,  or  of  a  person  to  whom  ad¬ 


ministrative  duties  have  been  duly  as¬ 
signed  by  the  Secretary  or  the 
appropriate  ofiBcial  named  above,  and  no 
bill  for  any  such  advertising  or  publica¬ 
tion  shall  be  paid  unless  there  be 
presented,  with  such  bill,  a  copy  of  such 
written  authority. 

(3)  The  administrative  duties  In¬ 
volved  in  accomplishing  such  advertis¬ 
ing  may  be  assigned  by  the  appropriate 
OfiBcial  named  above  to  subordinates  by 
name  or  position  (or  by  name  and  posi¬ 
tion,  if  appropriate)  by  suitable  instru¬ 
ments  in  writing  setting  forth  the  ex¬ 
tent  of  the  administrative  duties  involved 
and  authorized  to  be  performed  by  or 
through  such  subordinates  (28  Comp. 
Gen.  305).  Copies  of  instruments  as¬ 
signing  administrative  duties  hereun¬ 
der — 

(i)  Must  either  be  attached  to  the  first 
voucher  submitted  for  payment  and  ac¬ 
company  same  to  the  Army  Audit 
Branch,  General  Accounting  OfiBce;  or 

(ii)  Such  instruments  assigning  ad¬ 
ministrative  duties  may  be  forwarded  di¬ 
rect  to  that  Branch  immediately  upon 
the  issuance  of  same. 

(4)  Standard  Form  1143  (Advertising 
Order)  will  be  signed  by  the  person  to 
whom  authority  to  advertise  has  been 
delegated  as  indicated  in  subparagraph 
(1)  of  this' paragraph,  or  by  the  person 
to  whom  authority  to  place  the  advertis¬ 
ing  order  has  been  assigned  in  accord¬ 
ance  with  subparagraph  (3)  of  this  par¬ 
agraph.  "When  the  person  signing  Is 
acting  under  an  instrument  assigning 
him  authority  as  to  administrative  du¬ 
ties,  reference  will  be  made  to  the  date 
and  number  of  such  instrument  of  as¬ 
signment  in  the  box  on  the  standard 
form  to  the  left  of  his  signature,  in  ad¬ 
dition  to  the  reference  to  paragraph  (a) 
of  this  section,  delegating  authority  to 
advertise  by  the  Secretary  in  the  box 
in  the  upper  right-hand  corner  of  the 
form. 

(b)  Requests  for  authority  to  place 
advertisements.  (1)  Requests  for  au¬ 
thority  to  place  advertisements  in  news¬ 
papers  will  be  made  on  DA  Form  192 
(Request  foi^  Authority  to  Advertise),  in 
accordance  with  instructions  set  forth  in 
paragraph  (h)  (1)  of  this  section,  except 
that  in  case  of  emergency,  the  nature  of 
which  will  be  stated  in  the  request,  au¬ 
thority  to  advertise  may  be  requested 
directly  by  telegraph  to  the  proper  offi¬ 
cial,  who  will,  in  such  cases,  secure  the 
necessary  coordination  with  others  con¬ 
cerned. 

(2)  In  making  application  for  author¬ 
ity  to  advertise,  those  newspapers  in 
which  it  is  deemed  advantageous  to  ad¬ 
vertise,  will  be  specified.  Due  economy 
will  be  observed,  both  as  to  the  number 
of  newspapers  and  the  number  of  inser¬ 
tions,  whether  advertising  under  special 
or  general  authority,  no  greater  number 
being  used  in  any  case  than  may  be  nec¬ 
essary  to  give  proper  and  sufiBcient  public 
notice. 

(i)  Special  authority  authorizes  the 
publication  of  a  given  advertisement  a 
specified  number  of  times  in  a  designated 
newspaper  or  newspapers. 

(ii)  General  authority  authorizes  the 
publication  during  a  fiscal  year,  as  desig¬ 
nated,  of  such  advertisements  for  pro- 
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posals  as  may  be  required  by  the  duties 
of  officers  engaged  in  making  frequent 
purchases  or  contracts. 

(3)  In  all  cases,  authority  to  suivertise 
must  be  secured  in  advance.  Such  au¬ 
thority  will  not  be  granted  retroactively. 

(c)  Pr eviration  of  advertisements.  (1) 
Except  as  provided  in  subparagraph  (2) 
of  this  paragraph,  all  advertisements  will 
be  solid  line,  a  sample  of  which,  set  up 
in  accordance  with  usual  Government 
requirements,  is  shown  on  Standard 
Form  No.  1143  (Advertising  Order). 

(2)  When  advertising  to  be  set  other 
than  solid  is  authorized,  care  should  be 
exercised  to  insure  that  the  specifications 
are  definite,  clear,  and  specific  since  no 
allowance  will  be  made  for  paragraphing 
or  for  display  or  leaded  or  prominent 
headings,  unless  specifically  ordered,  or 
for  additional  space  required  by  the  use 
of  type  other  than  that  specified  in  the 
sworn  statement  of  advertising  rates  on 
file  in  the  General  Accounting  Office. 
Specifications  for  advertising  other  than 
solid  will  accompany  the  advertisement 
copy  submitted  to  the  publisher  with  the 
advertising  order,  and  copies  of  both 
docmnents  will  be  transmitted  to  the 
General  Accounting  Office  with  the 
voucher. 

(3)  Any  unnecessary  expense  to  the 
Government  resulting  from  failure  to 
observe  the  requirements  of  this  para¬ 
graph  may  be  made  a  charge  against  the 
pay  of  the  officer  responsible  therefor. 

(d)  Insertions  and  limitations  thereon. 

(1)  Ordinarily  advertisements  will  be 
given  6  insertions  in  daily  or  4  in  weekly 
papers.  When  more  than  10  days  are 
to  intervene  between  the  date  of  the  first 
publication  and  the  date  of  opening  of 
bids,  those  in  the  daily  newspaper  in¬ 
viting  bids  will  be  given  at  once  4  con¬ 
secutive  insertions,  and  immediately 
before  the  date  of  opening,  2  consecutive 
insertions.  In  construction  projects, 
such  insertions  will  be  placed  in  sufficient 
time  prior  to  the  date  of  opening  to  allow 
interested  bidders  to  secure  plans  and 
specifications  and  prepare  bids.  In  case 
of  emergency,  advertisements  may  be 
given  1  or  more  insertions,  as  time  and 
circumstances  permit. 

(2)  No  officer  will  authorize  the  pub¬ 
lication  of  an  advertisement  beyond  the 
morning  of  the  day  on  which  the  opening 
of  bids  is  to  occur,  and  no  payments  will 
be  made  for  continuing  such  publication 
beyond  the  period  authorized. 

(e)  Rates.  (1)  Advertising  may  be 
paid  for  at  a  price  not  to  exceed  the  com¬ 
mercial  rates  charged  to  private  indi¬ 
viduals,  with  the  usual  discounts. 

(2)  All  advertising  in  newspapers, 
however,  shall  be  audited  and  paid  at 
rates  not  higher  than  those  charged  the 
general  public;  but  lower  prices  may  be 
secured  whenever  the  public  interest 
requires  it. 

(f)  Proof  of  publication.  (1)  Every 
account  for  official  advertising  rendered 
should  be  accompanied  by  a  copy  of  each 
issue  of  the  publication  in  which  the  ad¬ 
vertisement  appeared.  If  copies  of  the 
publications  are  not  available,  however, 
it  will  be  satisfactory  if  an  affidavit  of 
publication  is  furnished  in  lieu  thereof. 

(2)  Copies  of  newspapers  or  affidavits 
In  lieu  thereof  submitted  as  proof  of  pub¬ 


lication  will  not  be  attached  to  the  origi¬ 
nal  voucher,  but  will  be  attached  to  the 
dupUcate  voucher  and  retained  in  the 
disbursing  office  files  until  settlement  of 
the  Disbursing  Officer’s  account  has  been 
effected  by  the  General  Accounting 
Office. 

(3)  This  paragraph  shall  not  be  con¬ 
strued  to  preclude  the  attaching  of  the 
tear  sheet  to  the  Public  Voucher  for  Ad¬ 
vertising  (Standard  Form  1144),  in  the 
designated  place. 

(g)  Forms.  (1)  DA  Form  192  (Re¬ 
quest  for  Authority  to  Advertise). 

(2)  The  following  Standard  Forms  for 
Government  advertising  are  hereby  pre¬ 
scribed  and  published  for  general  use, 
in  lieu  of  all  other  forms  of  like  char¬ 
acter  previously  used  for  this  purpose : 

standard  Form  1143  (Advertising  Order). 
Standard  Form  1143a  (Advertising  Or¬ 
der — Memorandum) . 

Standard  Form  1144  (Public  Voucher  for 
Advertising) . 

Standard  Form  1144a  (Public  Voucher  for 
Advertising — Memorandum) . 

(h)  Use  of  forms.  (1)  DA  Form  192 
(Request  for  Authority  to  Advertise)  will 
be  prepared  in  triplicate  and  forwarded 
through  channels  to  the  appropriate  offi¬ 
cial  to  whom  authority  has  been  dele¬ 
gated  by  the  Secretary  to  authorize  such 
advertising. 

(i)  The  original  of  the  Authority  to 
Advertise  must-be  filed  with  the  first 
voucher  making  payment  thereunder.  A 
copy  will  be  filed  with  the  duplicate 
voucher. 

(ii)  Reference  to  the  Authority  to  Ad¬ 
vertise  will  be  made,  in  the  space  pro¬ 
vided  for  that  purpose,  on  all  subsequent 
advertising  orders  placed  during  the  pe¬ 
riod  embraced  in  the  authorization. 

(2)  Standard  Form  1143,  and  memo¬ 
randum  therefor.  Standard  Form  1143a, 
are  the  forms  used  to  place  advertise¬ 
ments  with  the  publishers.  The  quali¬ 
fications  set  forth  in  paragraph  (c)  of 
this  section,  with  reference  to  the  com¬ 
position  of  advertising  copy,  should  be 
noted  in  connection  wtih  the  preparation 
of  this  form. 

(3)  The  Public  Voucher  for  Advertis¬ 
ing  (Standard  Form  1144)  and  mem¬ 
orandum  therefor  (Standard  Form 
1144a)  will  be  used  by  publishers  to  bill 
their  charges  against  the  Department 
for  advertising  published  in  accordance 
with  the  advertising  order  (Standard 
Form  1143).  The  original  voucher  for 
advertising  (Standard  Form  1144)  is 
printed  on  the  reverse  of  the  original 
advertising  order  (Standard  Form  1143). 
The  memorandum  voucher  for  advertis¬ 
ing  (Standard  Form  1144a)  is  printed  on 
the  reverse  of  the  memorandum  adver¬ 
tising  order  (Standard  Form  1143a).  In 
no  case  will  separate  instruments  be  used 
for  the  ordering  of  advertising  and  the 
payment  therefor.  In  connection  with 
the  use  of  this  form  instructions  as  set 
forth  in  paragraph  (f)  of  this  section 
should  be  followed. 

(i)  Payment  of  accounts.  Upon  re¬ 
ceipt  of  Standard  Forms  1144  and  1144a, 
supported  by  proof  of  publication,  ren¬ 
dered  by  a  publisher,  the  office  placing 
the  advertisement  will  assemble  and  at¬ 
tach  necessary  supporting  documents  as 
circumstances  dictate,  certifying  to  the 


second  certificate  on  the  original  Stand¬ 
ard  Form  1144,  and  submit  the  account 
in  duplicate  to  the  local  Finance  Officer 
for  prompt  payment  to  the  publisher. 

§  591.202-5  Synopses  of  invitations  for 
bids.  Synopses  of  invitations  for  bids 
will  be  prepared  by  purchasing  offices 
located  in  the  continental  United  States 
in  accordance  with  the  requirements  of 
§  590.354  of  this  subchapter. 

§  591.203  Maintenance  and  retention 
of  records  (Office  of  Permanent  Rec¬ 
ord) — (a)  Preaward  transaction  file. 

( 1 )  Each  purchasing  office  or  installation 
which  initates  of  effects  procurement  by 
formal  advertising  will  maintain  a 
master  file  for  each  procurement  initi¬ 
ated.  This  file  will  contain  the  original 
or  a  certified  copy  of  each  paper  related 
to  the  procurement,  beginning  with  the 
procurement  directive  or  other  paper 
initiating  the  procurement.  The  pur¬ 
pose  of  the  file  is  to  provide  a  complete 
resume  of  the  transaction  prior  to  and 
including  the  award.  This  master  file 
will  be  preserved  in  the  office  or  installa¬ 
tion  which  initiated  the  procurement  for 
a  period  of  6  years  following  final  pay¬ 
ment  on  the  contract  or  contracts  entered 
into  under  the  directive.  Exceptions  to 
this  requirement  will  be  made  only  if 
responsibility  for  the  file  is  transferred 
to  another  office,  or,  if  early  retirement 
or  destruction  is  authorized  under  the 
provisions  of  pertinent  special  regula¬ 
tions. 

(2)  In  the  event  the  resulting  contract 
or  contracts  are  transferred  to  other 
offices  or  installations  for  administra¬ 
tion,  only  those  records  that  are  neces¬ 
sary  for  the  administration  of  the  con¬ 
tract  are  required  to  be  forwarded  to  the 
administering  office  or  installation. 
The  cover  sheet  for  the  contract  admin¬ 
istration  files  maintained  by  the  office 
or  installation  administering  the  con¬ 
tract  (paragraph  (b)  of  this  section)  will 
identify  the  master  file  and  give  the 
name  of  the  installation  where  the  con¬ 
tract  was  initiated  and  where  all  records 
not  transferred  are  maintained.  Orig¬ 
inal  or  authenticated  copies  of  corre¬ 
spondence  pertinent  to  the  contract  and 
all  required  determinations  and  findings 
with  supporting  data  such  as  are  involved 
in  awards  to  other  than  low  bidders, 
mistake  in  bid  cases,  preawards  surveys, 
invitations  for  bids  and  abstracts  of  bids, 
etc.,  pertaining  to  a  particular  contract 
will  accompany  such  contract  at  all 
times. 

(b)  Contract  administration  file. 
Each  purchasing  office  or  installation 
which  administers  contracts  awarded  by 
formal  advertising  will  maintain  files 
W'hich  will  provide  a  complete  resume  of 
the  administration  of  each  contract. 
Unless  these  files  are  set  up  on  an  in¬ 
dividual  contract  basis  they  must  be  so 
organized  that  they  will  provide  an  ac¬ 
curate  and  complete  identification  and 
cross-reference  to  related  files.  Upon 
final  payment  all  papers  pertaining  to 
the  administration  of  a  particular  con¬ 
tract  will  be  consolidated  into  a  single 
file.  This  file  will  be  preserved  in  such 
office  or  installation  for  a  period  of  6 
years  following  the  final  payment  on  the 
contract  unless  retired  under  pertinent 
special  regulations. 
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§  591.204  Bidders'  mailing  list,  (a) 
Instructions  with  regard  to  the  estab¬ 
lishment  and  maintenance  of  bidders’ 
mailing  lists  are  set  forth  in  §  401.204  of 
this  title. 

(b)  Standard  Form  129  (Bidders’ 
Mailing  List  Application) ,  and  DD  Form 
558-1  (Bidders’  Mailing  List  Applica¬ 
tion  Supplement) ,  are  available  for  sup¬ 
ply  from  adjutant  general  publications 
depots. 

§  591.250  Identification  of  specifica~ 
tions.  Each  Invitation  for  Bids  shall 
list  for  each  item  included  therein  the 
applicable  specifications  as  authorized 
for  procurement  in  §  590.305  (a)  of  this 
subchapter,  or  will  contain  a  description 
as  provided  in  §  590.305  (c)  of  this  sub¬ 
chapter.  Such  reference  to  specifica¬ 
tions  shall  include  the  title  and  symbols, 
with  revision  letters  if  any,  and  dates, 
including  amendments  if  any,  identified 
by  numbers  and  dates. 

§  591.251  Distribution  of  invitation 
for  bids.  In  addition  to  the  distribution 
of  invitations  for  bids  to  prospective  bid¬ 
ders  referred  to  in  §  401.202-1  of  this 
title  and  §  591.202-1,  the  following  dis¬ 
tribution  shall  be  made. 

(a)  Procurement  Information  Center. 
One  copy  of  every  unclassified  Invitation 
for  Bids  and  one  copy  of  every  amend¬ 
ment  to  an  unclassified  Invitation  for 
Bids  shall  be  sent  on  the  date  issued 
direct  to  the  Procurement  Information 
Center,  Office  of  the  Under  Secretary  of 
the  Army,  Old  Post  Office  Building, 
Twelfth  Street  and  Pennsylvania  Avenue 
NW.,  Washington  25,  D.  C.  Letters  of 
transmittal  are  not  necessary.  If  an  in¬ 
vitation  is  canceled  or  is  substantially 
changed  by  the  issuance  of  an  amend¬ 
ment  which  affects  specifications,  quan¬ 
tity  requirements,  delivery  schedules, 
qualification  of  bidders,  etc.,  a  complete 
summary  of  the  reasons  for  such  can¬ 
cellation  or  change  will  be  furnished 
with  the  copy  of  the  amendment  for¬ 
warded  to  the  Procurement  Information 
Center.  This  statement  should  be  de¬ 
tachable  from  the  amendment. 

(b)  Equal  or  identical  bids.  See 
§  591.406-4  (b)  for  distribution  of  copies 
of  invitations  for  bids  in  connection  with 
the  procedure  on  the  submission  of  in¬ 
formation  on  equal  or  identical  bids. 

(c)  Classified  purchases.  See  §§  505.5 
to  505.12  of  subchapter  A  of  this  chapter 
AR  380-5  for  instructions  as  to  the  dis¬ 
tribution  Of  classified  documents.  In 
such  cases,  instead  of  the  action  indi¬ 
cated  in  paragraph  (a)  of  this  section, 
a  letter  will  be  forwarded  to  the  office 
named  therein,  in  substance  as  follows: 
This  office  has  issued  invitation  for  bids 

No. - ,  dated - -  bids  to  be 

opened  on - -  under  Top  Secret, 

Secret,  or  Confidential  Project  No _ _ 

(d)  Other  internal  distribution. 
Heads  of  Procuring  Activities  may  direct 
such  additional  internal  distribution  of 
invitations  for  bids  as  may  be  considered 
necessary. 

§  591.252  Amendments  to  invitations 
for  bids,  (a)  Amendments  to  Invitation 
for  Bids  must  be  distributed  to  all  recip¬ 
ients  of  the  invitation,  and  such  amend- 
tnents  shall  provide  that  bidders  are  to 
sign  and  return  the  amendments  prior  to 


the  opening  of  the  bids.  The  date  set  for 
opening  of  bids  shall  be  postponed  when 
necessary  to  afford  bidders  sufficient  time 
to  return  the  amendments. 

^b)  Any  information  given  to  a  pros¬ 
pective  bidder  on  an  Invitation  for  Bids 
shall  be  furnished  promptly  to  all  other 
prospective  bidders  as  an  amendment  to 
the  invitation  if  such  information  is 
necessary  to  bidders  in  submitting  bids 
on  the  invitation,  or  if  lack  of  such 
Information  would  be  prejudicial  to  un¬ 
informed  bidders.  No  awards  shall  be 
made  on  the  invitation  unless  such 
amendment  has  been  issued  in  sufficient 
time  to  permit  all  prospective  bidders  to 
consider  such  information  in  submitting 
or  modifying  their  bids. 

(c)  Amendments,  if  issued,  will  refer 
to  the  number,  date  of  issue,  and  opening 
date  of  the  original  invitation,  will 
clearly  indicate  the  nature  of  the  changes 
made  therein,  and  will  be  numbered 
serially  as  issued.  For  example,  the  first 
amendment  would  be  “Amendment  1.” 

SUBPART  C — SUBMISSION  OF  BIDS 

§  591.303  Modification  or  withdrawal 
of  bids.  Where  written  notice  of  with¬ 
drawal  or  modification  of  a  bid  is 
received  after  the  time  fixed  for  the 
opening  of  bids,  proper  cases  may  be 
processed  under  the  authority  of  Title  II, 
First  War  Powers  Act,  1941,  as  amended 
and  Subpart  D,  Part  606  of  this  sub¬ 
chapter. 

§  591.350  Assistance  in  preparing 
bids.  Persons  employed  by  or  serving 
with  the  Army  Establishment  will  not 
under  any  circumstance  render  assist¬ 
ance  to  bidders  in  the  preparation  of 
bids. 

§  591.351  Copies  of  bids  required  in 
submission.  Bidders  will  be  required  to 
submit  a  sufficient  number  of  signed 
copies  of  their  bids  to  meet  the  require¬ 
ments  for  distribution  of  “signed  num¬ 
bers”  of  contracts  as  set  forth  in 
§  606.206  of  this  subchapter. 

§  591.352  Statement  of  contingent  or 
other  fees.  The  prescribed  procedure 
with  respect  to  obtaining  information 
concerning  contingent  or  other  fees  paid 
by  bidders  or  Contractors  for  soliciting  or 
securing  Government  contracts,  includ¬ 
ing  the  use  of  Standard  Form  119  (Con¬ 
tractor’s  Statement  of  Contingent  or 
Other  Fees  for  Soliciting  or  Securing 
Contract) ,  is  set  forth  in  Subpart  E,  Part 
400  of  this  title  and  Subpart  E  Part  606 
of  this  subchapter. 

SUBPART  D — OPENING  OF  BIDS  AND  AWARD 
OF  CONTRACT 

§  591.401  Opening  of  bids,  (a)  All 
bids  received  prior  to  the  time  of  opening 
will  be  kept  in  a  locked  safe,  locked  file 
cabinet,  or  locked  bid  box,  and  necessary 
precautions  will  be  taken  to  insure  the 
security  of  the  receptacle  used  for  this 
purpose. 

(b)  The  Contracting  Officer  will  decide 
when  the  specified  time  has  arrived.  He 
then  will  personally  and  publicly  open 
all  bids  received  and,  when  practicable, 
read  them  aloud  to  the  persons  present. 

(c)  The  Contracting  Officer  will  per¬ 
sonally  number  one  copy  of  each  bid  re¬ 
ceived.  serially,  in  the  order  in  which  the 


bids  are  read,  and  wfll  retain  these  num¬ 
bered  copies  in  his  possession  until  the 
accuracy  of  the  abstract  has  been  veri¬ 
fied. 

(d)  The  procedure  described  in  para¬ 
graphs  (b)  and  (c)  of  this  section  may  be 
delegated  to  an  assistant,  provided  that 
the  Contracting  Officer  retains  full  re¬ 
sponsibilities  for  the  actions  of  his  sub¬ 
ordinates. 

(e)  Pertinent  questions  asked  at  the 
opening  will  be  fully  answered,  and  the 
examination  of  bids  by  interested  per¬ 
sons  will  be  permitted  as  set  forth  in 
§  401.401  of  this  title,  provided  such 
action  does  not  unduly  interfere  with  the 
conduct  of  Government  business.. 

(f )  The  opening  of  classified  bids  shall 
not  be  accessible  to  the  general  public. 
However,  such  opening  may  be  witnessed 
and  the  results  recorded  by  those  sup¬ 
pliers’  representatives  who  have  been 
previously  cleared  from  a  security  stand¬ 
point,  if  the  supplier  concerned  sub¬ 
mitted  a  bid.  The  bids  shall  be  made 
available  only  to  those  persons  author¬ 
ized  to  attend  the  opening  of  the  bids. 

§  591.402  Recording  of  bids — (a)  Pro¬ 
cedure.  Only  approved  abstract  of  bids 
forms  will  be  used  for  the  recording  of 
bids.  For  every  invitation  for  bids,  an 
abstract  of  bids  form  will  be  prepared  as 
soon  as  practicable  after  bids  have  been 
opened  or  as  soon  as  it  is  decided  to  can¬ 
cel  the  invitation  before  opening  bids. 
Since  the  copy  of  the  abstract  furnished 
to  the  Office  of  the  Under  Secretary  of 
the  Army  Procurement  Information  Cen¬ 
ter,  is  exhibited  to  the  public,  care  will  be 
exercised  in  making  the  entries  on  that 
copy.  Information,  such  as  debarment, 
irresponsibility,  or  apparent  collusion  of 
bidders,  will  not  be  entered  on  the  ab¬ 
stract  of  bids,  but  will  be  the  subject  of 
a  separate  classified  communication,  ad¬ 
dressed  to  the  Under  Secretary  of  the 
Army,  Procurement  Information  Center, 
through  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army. 

(b)  Certification  of  abstract.  (1)  The 
person  opening  the  bids  will — 

(1)  Verify  the  accuracy  of  the  ab¬ 
stract  by  comparing  it  with  the  num¬ 
bered  copies  of  the  bid  retained  by  him, 
and 

(ii)  Sign  the  certificate  on  the  ab¬ 
stract  that  he  had  personally  opened  and 
read  all  bids  and  that  he  has  verified  the 
abstract  and  found  it  correct. 

(2)  The  Contracting  Officer  canceling 
the  invitation,  making  the  awards,  or  re¬ 
jecting  the  bids  will  sign  the  appropriate 
certificate  on  the  abstract  as  to  the  ac¬ 
tion  taken  by  him. 

(c)  Classified  bids.  The  record  made 
of  classified  bids  shall  not  be  made  avail¬ 
able  to  the  general  public. 

§  591.403  Rejection  of  bids,  (a)  Fail~ 
ure  to  conform  to  essential  requirements 
of  invitation.  Any  bid  which  fails  to 
conform  to  the  essential  requirements  of 
the  Invitation  will  be  rejected,  provided 
that  any  such  bid  may  be  considered 
when  in  the  interest  of  the  Government 
and  not  prejudicial  to  the  other  bidders. 

(b)  Insertion  of  improper  restrictions 
or  conditions.  Restrictions  or  conditions 
in  bids  which  ordinarily  require  their 
rejection  are  those  where  the  bidder  (1) 
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attempts  to  protect  himself  against  fu¬ 
ture  changes  in  conditions,  such  as  in¬ 
creased  costs,  to  the  extent  that  the 
total  possible  cost  to  the  Government 
caitnot  be  determined,  or  (2)  attempts 
to  limit  his  liability.  To  allow  the  bidder 
to  impose  such  conditions  would  make 
the  obligation  of  the  Government  un¬ 
certain  or  indefinite  and  would  be  prej¬ 
udicial  to  other  bidders.  A  low  bidder 
may  be  requested  to  delete  objectionable 
conditions  from  his  bid,  provided  the 
conditions  do  not  go  to  the  substance,  as 
distinguished  from  the  form,  of  the  bid, 
or  work  an  injustice  to  other  bidders.  A 
deviation  goes  to  the  substance  of  a  bid 
when  it  affects  either  the  price,  quantity, 
or  quality  of  the  articles  offered.  Devi¬ 
ations  which  may  be  deleted  are  those 
matters  of  form  or  immaterial  variations 
from  the  exact  requirements  of  the  speci¬ 
fications  as  would  not  affect  either  the 
price,  quality,  or  quantity  of  the  articles 
offered.  If  a  bid  fails  to  state  a  price 
and  in  lieu  thereof  states  that  the  price 
shall  be  “price  in  effect  at  time  of  deliv¬ 
ery,”  or  if  a  bid  states  a  price  but  quali¬ 
fies  the  stated  price  as  l^ing  subject  to 
“price  in  effect  at  time  of  delivery”  and 
does  not  specifically  limit  the  ultimate 
price  to  the  Grovemment,  it  shall  be  re¬ 
jected;  provided  that,  if  such  qualifica¬ 
tion  is  caused  solely  by  language  on  a 
printed  form  as  described  in  §  591.404, 
the  bidder  may  be  given  the  opportunity 
to  state  whether  or  not  such  qualification 
was  intended.  (See  §  596.151  of  this  sub¬ 
chapter  and  §  591.406  with  respect  to  the 
use  of  price  escalation  in  procurements 
effected  by  formal  advertising.) 

(c)  Failure  to  conform  to  specifica¬ 
tions.  Any  bid  which  does  not  conform 
to  the  specifications  shall  be  rejected 
unless  the  supplies  offered  are  similar 
and  equal  to  those  specified  in  the  In¬ 
vitation.  Bids  offering  supplies  not  sim¬ 
ilar  and  equal  to  those  specified  shall  be 
rejected  as  consideration  of  such  bids 
would  be  prejudicial  to  other  bidders. 
If  the  results  of  the  bidding  indicate  that 
the  needs  of  the  Government  can  be 
met  by  a  less  expensive  article  with  dif¬ 
ferent  specifications,  all  bids  for  the 
Item  should  be  rejected  and  the  re¬ 
quirement  readvertised  with  appropri¬ 
ately  revised  specifications. 

(d)  Failure  to  conform  to  delivery  re¬ 
quirements.  A  bid  will  not  be  rejected 
for  failure  to  conform  to  the  delivery 
requirements  of  the  Invitation  for  Bids 
unless  (1)  the  Invitation  states  that  time 
of  delivery  is  an  important  factor  and 
will  be  considered  in  making  the  award 
or  (2)  the  Contracting  OfiBcer  determines 
that  the  delivery  offered  will  not  meet 
the  needs  of  the  Government  or  (3)  the 
bid  offers  an  indefinite  and  uncertain 
delivery,  such  sis,  “60  days  sffter  receipt 
of  raw  materials.” 

(e)  When  in  interest  of  Government. 
All  bids  for  any  one  item  or  for  all  items 
may  be  rejected  if  the  Contrsu:ting  OflB- 
cer  finds  that  such  rejection  is  in  the 
interest  of  the  Government.  Typical 
cases  are  those  where  (1)  it  is  deter¬ 
mined,  prior  to  award,  that  the  supplies 
are  no  longer  required.  (2)  it  appears 
that  the  specifications  should  be  re¬ 
vised,  or  (3)  the  Invitation  did  not  pro¬ 


vide  for  consideration  of  all  factors  of 
cost  to  the  Government. 

(f)  Unreasonable  bids.  Bids  may  be 
rejected  if  the  Contracting  Officer  finds 
in  writing  that  such  bids  are  not  reason¬ 
able.  The  Contracting  Officer  may  make 
partial  award  to  low  bidders  whose  prices 
are  considered  reasonable  and  reject  all 
other  bids  as  unreasonable. 

(g)  Collusive  bids.  The  Contracting 
Officer  may  reject  all  bids  when  he  deter¬ 
mines  that  the  bids  were  not  independ¬ 
ently  arrived  at  in  open  competition,  or 
are  collusive,  or  were  submitted  in  bad 
faith;  and  he  shall  report  such  bids 
through  channels  to  the  Assistant  Chief 
of  Staff,  <jr-4.  Department  of  the  Army, 
Attn:  Chief,  Purchases  Branch.  (See 
§  591.406-4  (b).) 

(h)  Ineligible  bidders.  See  §  590.601 
of  this  subchapter. 

(i)  Not  responsible  bidders.  (1)  The 
lowest  bid  as  to  price  may  be  rejected  by 
the  Contracting  Officer  if  the  bidder  is 
determined  to  be  not  responsible.  For 
the  elements  to  be  considered  in  deter¬ 
mining  responsibility,  see  §  590.357  of 
this  subchapter. 

(2)  Prior  to  rejecting  the  lowest  bid 
when  it  has  been  received  from  a  firm 
believed  not  to  be  a  source  of  supply,  as 
defined  in  §  400.201-9  of  this  title  and 
§  590.201-9  of  this  subchapter,  a  request 
will  be  submitted  to  the  Head  of  the  Pro¬ 
curing  Activity  concerned  for  (i)  a  review 
of  the  facts  and  (ii)  authority  to  reject 
the  bid  on  the  basis  that  the  bidder  does 
not  qualify  as  a  “source  of  supply.”  In 
forwarding  such  requests.  Contracting 
Officers  will  be  careful  to  verify  all  state¬ 
ments  contained  therein  which  are  given 
as  the  basis  for  rejection,  in  order  that 
there  may  be  no  just  cause  for  complaint. 

(j)  Notification  of  rejection  of  all 
bids.  When  it  has  been  decided  to  reject 
all  bids  and  the  lowest  bid  received  is 
in  excess  of  $25,000,  the  Contracting  Offi¬ 
cer  will,  if  otherwise  expedient,  notify 
each  bidder  of  the  fact  that  all  bids  have 
been  rejected  and  the  reason  for  such 
action. 

§  591.404  Minor  informalities  or  ir¬ 
regularities  in  bids,  (a)  Suppliers  fre¬ 
quently  submit  with  their  bids  additional 
information  on  letterheads  or  other 
forms  which  incorporate  printed  terms 
and  conditions  used  by  the  supplier  in 
his  commercial  business.  These  printed 
terms  and  conditions  are  very  often  in 
conflict  with  the  General  Provisions  or 
may  contain  language  affecting  bid 
prices.  Unless  it  clearly  appears  on  the 
face  of  the  bid  that  such  terms  and  con¬ 
ditions  are  intended  to  be  a  part  of  the 
bid,  the  bidder  shall  be  given  an  oppor¬ 
tunity  to  state  whether  or  not  they  are 
so  intended.  If  the  bidder  submits  a 
written  statement  that  such  terms  and 
conditions  were  not  intended  to  form  a 
part  of  the  bid,  they  may  be  disregarded 
in  considering  the  bid. 

(b)  A  bidder  failing  to  furnish,  (1) 
information  regarding  his  aggregate 
number  of  employees,  (2)  his  status  as 
a  source  of  supply  as  defined  in  §  400.201- 
9  of  this  title  and  §  590.201-9  of  this  sub¬ 
chapter,  or  (3)  the  place  of  manufac¬ 
ture  of  the  supplies  being  purchased,  will 
be  permitted  to  make  such  representa¬ 


tions  after  the  bid  opening  but  prior  to 
award. 

§  591.405  Mistakes  in  bids — (a)  Sub¬ 
mission  to  higher  authority.  (1)  Cases 
referred  to  in  §  401.405-2  of  this  title  will 
be  forwarded  direct,  without  routing 
through  intermediate  channels,  to  the 
Assistant  Chief  of  Staff,  G-4,  Department 
of  the  Army,  Washington  25,  D.  C.,  Attn.: 
Chief,  Purchases  Branch.  Cases  referred 
to  in  §  401.405-3  of  this  title  will  be  for¬ 
warded  through  normal  channels  (except 
that  a  direct  submission  may  be  made  in 
cases  requiring  expeditious  action);  to 
the  Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Attn.:  Chief,  Pur¬ 
chases  Branch. 

(2)  In  cases  where  a  time  element  is 
involved  with  respect  to  the  necessity 
of  immediate  purchase,  limited  time  al¬ 
lowed  for  acceptance  of  other  bids,  or 
other  circumstances  require  such  prompt 
action  as  to  preclude  the  presentation  of 
the  matter  by  mail.  Contracting  Officers 
will  use  telegraphic,  telephonic,  or  radio 
means,  furnishing  so  far  as  possible  in 
the  statement  of  the  case  the  informa¬ 
tion  prescribed  in  §  401.405-2  of  this  title. 

(3)  The  Contracting  Officer’s  state¬ 
ment  of  findings  and  recommendations 
required  under  provisions  of  §  401.405-2 
(b)  (iv)  of  this  title  will  be  submitted  to 
reach  the  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army,  Washington  25, 
D.  C.,  Attn.:  Chief,  Purchases  Branch,  in 
duplicate. 

(4)  The  status  of  contract  awards  and 
performance  is  an  essential  consideration 
in  determining  appropriate  action  in 
mistake  in  bid  cases.  Accordingly,  the 
Contracting  Officer’s  statement,  or  other 
papers  in  the  file,  will  clearly  indicate 
whether  or  not  an  award  has  been  made 
for  the  supplies  involved  in  an  alleged 
mistake  in  bid;  and  in  the  event  an 
award  has  been  made,  the  status  of  per¬ 
formance  and  payments  under  the  con¬ 
tract  will  be  shown. 

(b)  Instructions  to  Contracting  Offi¬ 
cer.  Instructions  will  be  issued  by  the 
Assistant  Chief  of  Staff,  G-4,  to  the  Head 
of  the  Procuring  Activity,  except  that 
Contracting  Officers  may  be  notified 
direct  in  cases  requiring  expeditious  ac-' 
tion.  Where  deemed  necessary  or  advis¬ 
able  by  the  Chief,  Purchases  Branch, 
Assistant  Chief  of  Staff,  G-4,  individual 
cases,  prior  to  the  issuance  of  instruc¬ 
tions,  will  be  referred  (through  the  (Thief 
of  Finance)  to  the  Comptroller  General 
for  decision.  Contracting  Officers  will 
not  request  decisions  direct  from  the 
Comptroller  General  or  prepare  drafts 
of  letters  for  submission  to  that  official. 

(c)  Reports  by  Contracting  Officer — 
(1)  To  Head  of  Procuring  Activity.  Re¬ 
ports  of  all  actions  taken  and  copies  of 
all  papers  forwarded  to  the  Assistant 
Chief  of  Staff,  G-4,  will  be  forwarded 
to  the  Head  of  the  Procuring  Activity 
concerned. 

(2)  To  Disbursing  Officer.  The  Con¬ 
tracting  Officer  will  furnish  a  copy  of 
such  resulting  instructions  as  he  may  re¬ 
ceive,  or  copy  of  the  decision  of  the 
Comptroller  General,  if  any,  to  the  Dis¬ 
bursing  Officer  making  payments  under 
the  contract,  in  order  that  such  instruc¬ 
tions  or  decisions  may  be  used  by  the 
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Disbursing  Officer  in  support  of  any  pay¬ 
ment  made  by  him.  In  addition,  the  de¬ 
cision  of  the  Comptroller  General  will 
also  be  cited  by  number  and  date  on  the 
copy  of  Standard  Form  1036  or  a  copy  of 
the  decision  securely  attached  to  the 
form. 

(3)  Standard  Form  1036.  In  the  event 
of  award  involving  a  mistake  in  bid,  the 
Statement  and  Certificate  of  Award 
(Standard  Form  1036)  will  contain  the 
information  prescribed  in  §  591.406-5  (a) 
of  this  subpart. 

(d)  Cases  processed  under  First  War 
Powers  Act.  Cases  processed  under  the 
authority  of  Title  II  of  the  First  War 
Powers  Act,  1941,  as  amended,  will  be 
governed  by  subpart  D,  Part  606  of  this 
subchapter. 

§  591.406  Award — (a)  Making  the 
award.  When  a  Contracting  Officer  has 
invited  and  received  bids,  he  will  make 
the  award  and  execute  the  necessary 
papers,  unless  all  bids  are  rejected.  If 
an  award  requires  the  approval  of  higher 
authority,  the  award  will  not  be  made 
until  such  approval  has  been  obtained. 

(b)  Price  escalation,  (l)  If  the  invita¬ 
tion  for  bids  specifies  the  escalation 
clause  that  will  be  considered  responsive, 
bids  containing  such  provision  will  be 
evaluated  by  applying  the  maximum 
amount  of  escalation,  and  award  will  be 
made  to  the  bidder  whose  maximum 
price  is  lowest  to  the  Government,  pro¬ 
vided  the  bid  is  otherwise  responsive  to 
conditions  of  the  invitation. 

(2)  If  the  invitation  for  bids  is  silent 
on  the  matter  of  escalation,  bids  may 
not  be  rejected  solely  on  the  basis  of  in¬ 
clusion  of  an  escalation  article;  evalua¬ 
tion  will  be  performed  in  the  manner 
prescribed  in  paragraph  (b)  (1)  of  this 
section.  Authority  for  use  of  clauses 
other  than  those  appearing  in  §  596.151 
of  this  subchapter  must  be  received  from 
Assistant  Chief  of  Staff,  G-4.  In  those 
instances  where  bidders  respond  with 
different  types  of  escalation  clauses  and 
it  is  impossible  to  evaluate  the  bids  ade¬ 
quately,  the  bids  should  be  rejected  and 
readvertisement  effected  with  the  invita¬ 
tion  for  bids  containing  an  escalation 
article  appearing  in  §  596.151  of  this  sub¬ 
chapter. 

(c)  Delivery  a  factor.  If  time  of  de¬ 
livery  is  an  important  factor  in  effecting 
the  procurement  of  a  required  item,  the 
invitation  for  bids  will  so  state  and  de¬ 
livery  terms  quoted  in  the  bids  will  be 
considered  in  making  the  award.  If  the 
invitation  for  bids  specified  that  delivery 
would  be  a  factor  in  making  award  and  if 
award  is  made  to  other  than  the  lowest 
otherwise  acceptable  bidder,  based  on  a 
shorter  time  for  delivery,  the  formal 
award  will  state  the  successful  bidder’s 
delivery  time  and  the  price  and  delivery 
time  of  the  lowest  otherwise  acceptable 
bidder. 

§  591.406-1  Responsible  bidder.  If 
the  low  bidder’s  qualifications  to  perform 
the  proposed  contract  are  not  known  to 
the  Contracting  Officer,  the  bidder’s 
qualifications  should  be  checked  and  if 
found  unsatisfactory,  award  should  not 
be  made.  Qualification  checks  should 
consist  of  both  financial  and  technical 
evaluation  of  a  supplier’s  capacity  to 


perform  the  contract  successfully.  See 
also  in  this  connection  §  590.357  of  this 
subchapter  as  to  the  policy  of  the  De¬ 
partment  of  the  Army  with  respect  to 
the  selection  of  Contractors. 

§  591.406-2  Discounts.  Elven  in  those 
cases,  as  set  forth  in  §  401.406-2  of  this 
title,  where  the  discount  is  disregarded 
in  the  evaluation  of  bids,  the  award  will 
state  the  discount  offered  as  well  as  the 
bid  price,  in  order  that  the  Government 
may  take  the  discount  if  payment  is 
made  within  the  time  specified. 

§  591.406-3  Other  factors  to  be  con¬ 
sidered.  When  the  Contracting  Officer 
determines  that  an  award  to  other  than 
the  lowest  responsible  bidder  would  be 
more  advantageous  to  the  Government 
after  a  consideration  of  factors  other 
than  price,  he  will  make  a  full  statement 
in  writing  of  the  facts  and  circiunstances 
and  of  the  reasons  for  the  action  taken. 
The  statement  made  by  the  Contracting 
Officer  on  Standard  Form  1036  will  ordi¬ 
narily  be  considered  sufficient  for  this 
purpose  unless  the  circumstances  of  the 
case  indicate  that  a  fuller  documenta¬ 
tion,  complete  with  all  supporting  evi¬ 
dence,  should  be  made  for  the  file. 

§  591.406-4  Equal  low  bids — (a)  Wit¬ 
nesses  of  drawing  by  lot.  In  the  event 
award  is  made  by  a  drawing  by  lot,  the 
names  and  addresses  of  the  three  wit¬ 
nesses  and  the  person  supervising  the 
drawing  shall  be  placed  on  all  copies  of 
the  abstract  of  bids. 

(b)  Submission  of  information  on 
equal  or  identical  bids.  (1)  Whenever 
identical  or  equal  bids  are  received  pur¬ 
suant  to  formal  advertising  by  any  pur¬ 
chasing  office  located  within  the  conti¬ 
nental  United  States,  its  Territories,  and 
possessions,  and,  in  the  opinion  of  the 
Contracting  Officer,  are  indicative  of  col¬ 
lusive  bidding,  follow-the-leader  pricing, 
related  low  bids,  division  of  business, 
uniform  estimating  systems,  or  other 
practices  designed  to  eliminate  competi¬ 
tion  or  to  restrain  trade,  one  copy  of  each 
of  the  following  documents  will  be  fur¬ 
nished  to  the  Office  of  the  Under  Secre¬ 
tary  of  the  Army,  Attn:  Assistant  Judge 
Advocate  General:  Invitation  for  Bids; 
Abstract  of  Bids;  the  bid(s)  of  the  Con¬ 
tractor  (s)  suspected  of  irregular  prac¬ 
tices;  copies  of  the  notice  of  award,  if 
any,  to  any  such  bidder(s) ;  and  any 
other  facts  or  pertinent  information 
available  which  might  tend  to  establish 
possible  violation  of  the  antitrust  laws. 

(2)  Reports  transmitting  the  above 
documents  will  be  in  triplicate  and  will 
contain  a  summary  of  the  pertinent  facts 
concerning  each  case  reported. 

§  591.406-5  Statement  and  certificate 
of  award,  (a)  Where  an  award  involves 
a  mistake  in  bid  and  the  matter  has  been 
resolved  by  administrative  action.  Stand¬ 
ard  Form  1036  will  be  accompanied  by  a 
copy  of  the  resulting  instructions  as  re¬ 
ceived  in  the  premises,  together  with 
other  documents  as  prescribed  in 
§  401.405-2  of  this  title. 

(b)  Where  an  award  involves  a  mis¬ 
take  in  bid  on  which  the  Comptroller 
General  has  rendered  a  decision.  Stand¬ 
ard  Form  1036  will  contain  a  citation  by 
number  and  date  of  the  decision  or  a 


copy  thereof  securely  attached  to  the 
form. 

§  591.407  Information  to  bidders — 
(a)  Unclassified  awards.  In  the  case  of 
all  unclassified  formally  advertised  con¬ 
tracts,  the  purchasing  office  will  (1)  no¬ 
tify  unsuccessful  bidders  of  the  fact  that 
their  bids  were  not  accepted,  and  (2) 
extend  the  appreciation  of  the  purchas¬ 
ing  office  for  the  interest  the  unsuccess¬ 
ful  bidder  has  shown  in  submitting  a  bid. 
Should  additional  information  be  sought, 
purchasing  offices  will  either  (3)  pro¬ 
vide  the  unsuccessful  bidder  with  the 
name  and  address  of  the  successful  bid¬ 
der,  together  with  the  contract  price, 
or  (4)  inform  the  inquirer  that  a  copy  of 
the  Abstract  of  Bids  is  available  for  in¬ 
spection  at  the  purchasing  office  or  at 
the  Procurement  Information  Center, 
Washington,  D.  C.,  in  the  event  this 
latter  location  is  more  convenient  from 
a  geographical  viewpoint  than  the  pur¬ 
chasing  office.  (See  591.450  (c).) 

(b)  Classified  awards.  In  the  case  of 
all  classified  formally  advertised  con¬ 
tracts,  the  purchasing  office  will  (1)  no¬ 
tify  unsuccessful  bidders  of  the  fact  that 
their  bids  were  not  accepted,  and  (2) 
extend  the  appreciation  of  the  purchas¬ 
ing  office  for  the  interest  the  unsuccess¬ 
ful  bidder  has  shown  in  submitting  a 
bid.  Information  with  respect  to  the 
name  of  the  successful  bidder  and  the 
contract  price  will  be  furnished  only  to 
properly  cleared  representatives  of  un¬ 
successful  bidders  and  then  only  upon 
written  request.  This  information  may 
be  furnished  direct  to  the  bidders  con¬ 
cerned.  No  information  regarding  a 
classified  opening  may  be  furnished  by 
telephone. 

(c)  Limitation.  (1)  The  procedures 
set  forth  above  are  not  intended  to  apply 
to  requests  for  general  information  as  to 
purchases  made  over  extended  periods 
of  time,  such  as  one  for  information  as 
to  the  number  of  parachutes  purchased 
during  a  year  and  the  price  paid  therefor. 
Such  requests  will  be  returned  and  the 
inquirer  informed  that  it  is  not  the  policy 
of  the  Army  Establishment  to  compile 
and  disseminate  such  information. 

(2)  Mailing  lists  will  not  be  estab¬ 
lished  whereby  certain  addresses  other 
than  those  prescribed  in  this  Procedure 
will  receive  automatically  information  on 
all  awards,  or  all  information  on  awards 
in  certain  commodity  fields. 

(d)  Synopses  of  awards.  Procedures 
for  the  preparation  and  dissemination  of 
synopses  of  awards  are  set  forth  in 
§  591.451. 

§  591.450  Distribution  of  bids  and  ab¬ 
stracts — ia)  Contracting  Officer.  The 
original  of  all  rejected  and  unsuccessful 
bids,  a  copy  of  the  accepted  bid,  and  a 
copy  of  the  abstract  of  bids  will  be  re¬ 
tained  by  the  Contracting  Officer.  All 
rejected  bids  will  be  kept  available  for 
inspection  by  the  duly  authorized  rep¬ 
resentatives  of  the  General  Accounting 
Office  and  will  be  forwarded  to  that  of¬ 
fice  upon  request  therefor,  when  re¬ 
quired  in  individual  cases. 

(b)  Head  of  Procuring  Activity.  Ab¬ 
stracts  and  copies  of  bids  will  be  for¬ 
warded  to  the  Head  of  the  Procuring 
Activity  concerned  only  when  soecifi- 
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cally  directed  by  him  or  when  ’•equired 
by  the  instructions  of  the  Procuring  Ac¬ 
tivity. 

(c)  Procurement  Information  Center. 

(1)  Within  3  days  after  bids  have  been 
opened  and  final  action  taken  thereon,  a 
copy  of  the  abstract  of  bids  will  be 
mailed  to  the  F*rocurement  Information 
Center,  Office  of  the  Under  Secretary  of 
the  Army,  Old  Post  Office  Building,  12th 
Street  and  Pennsylvania  Avenue  NW., 
Washington  25,  D.  C. 

(2)  If  it  is  decided  to  cancel  an  in¬ 
vitation  before  the  opening  of  bids,  the 
Procurement  Information  Center  will  be 
advised  of  the  cancellation  by  letter, 
amendment  to  the  invitation,  or  tele¬ 
gram. 

(3)  If  all  bids  received  are  rejected, 
a  complete  summary  of  the  reasons  for 
such  rejection  will  be  furnished  with 
the  copy  of  the  abstract  of  bids  for¬ 
warded  to  the  Procurement  Information 
Center.  TTiis  statement  will  be  detach¬ 
able  from  the  abstract  of  bids. 

(4)  In  addition,  each  Abstract  of  Bids 
forwarded  to  the  Procurement  Informa¬ 
tion  Center  will  contain:  ti)  the  date  of 
final  action  in  making  the  award,  and 
(ii)  this  purchase  order  or  contract  num¬ 
ber  and  date  resulting  from  the  adver¬ 
tisement. 

(5)  A  postcard  delay  notice  contain¬ 
ing  the  invitation  number,  opening  date, 
and  estimated  time  delay  in  final  award 
shall  be  forwarded  to  the  Procurement 
Information  Center  when  the  purchas¬ 
ing  office  is  certain  an  award  will  not  be 
made  within  60  days  of  the  opening  date. 

(d)  General  Accounting  Office.  (1) 
The  original  of  the  accepted  bid  will  be 
attached  to  the  signed  number  of  the 
contract  or  award  intended  for  the  Gen¬ 
eral  Accounting  Office. 

(2)  Where  the  lowest  bid  as  to  price 
is  accepted;  i.  e.,  where  the  lowest  bid¬ 
der  is  determined  from  the  price  alone, 
no  offsetting  or  equalizing  elements 
being  for  consideration,  and  when  a  cer¬ 
tificate  (on  reverse  of  Standard  Form 
1034,  or  Standard  Form  1036,  as  the  case 
may  be)  to  that  effect  is  furnished  by  a 
responsible  administrative  officer  having 
personal  knowledge  of  the  facts,  neither 
th^^rejected  bids  nor  an  abstract  of  the 
bids  need  be  forwarded  to  the  General 
Accounting  Office  with  the  contract. 
When  the  abstract  of  bids  is  not  fur¬ 
nished  to  that  office,  the  items  accepted 
on  any  particular  bid  will  be  indicated 
on  the  original  number  of  the  bid  which 
is  to  be  furnished  to  that  office. 

(3)  In  all  cases  where  other  than  the 
lowest  bid  as  to  price  is  accepted,  there 
will  be  furnished  the  General  Account¬ 
ing  Office  on  Standard  Form  1036  (State¬ 
ment  and  Certificate  of  Award)  a  de¬ 
tailed  statement  giving  in  full  the  rea¬ 
sons  for  the  acceptance  thereof,  to¬ 
gether  with  an  abstract  of  all  bids  lower 
than  the  one  accepted. 

(e)  Extra  copies  of  bids.  (1)  Signed 
copies  of  bids  not  needed  to  comply  with 
the  foregoing  requirements  may  be  de¬ 
stroyed. 

(2)  If  all  bids  are  rejected,  all  but  one 
original  signed  number  of  each  bid  may 
be  destroyed. 

§  591.451  Synopses  of  awards.  Syn¬ 
opses  of  awards  of  formally  advertised 


contracts  will  be  prepared  and  distrib¬ 
uted  as  required  by  §  590.355  of  this  sub¬ 
chapter. 

§  591.452  Protest.  Protests  or  objec¬ 
tions  by  bidders,  or  others  having  a  legit¬ 
imate  interest,  to  action  taken  or  to  be 
taken  by  a  Contracting  Officer  in  connec¬ 
tion  with  a  particular  procurement  will 
be  settled  by  the  Contracting  Officer  sub¬ 
ject  to  such  limitations  as  may  be  im¬ 
posed  by  the  Head  of  the  Procuring 
Activity  concerned  and  subject  to  the 
following  instructions: 

(a)  Where  protest  is  made  prior  to 
making  awards,  the  award  will  not  be 
made  pending  resolution  of  the  protest, 
except  that  awards  may  be  made  in  such 
cases  where  the  items  to  be  procured  are 
urgently  required,  delivery  will  be  un¬ 
duly  delayed  or  it  is  otherwise  in  the  best 
interests  of  the  Government. 

(b)  Where  in  the  opinion  of  the  Con¬ 
tracting  Officer  it  is  desirable  and  in  the 
best  interests  of  the  Government,  the 
Contracting  Officer  will  submit  the  pro¬ 
test  to  higher  authority  for  final  resolu¬ 
tion. 

(c)  Where  the  person  making  the  pro¬ 
test  has  indicated  he  intends  to  carry  the 
protest  to  a  certain  higher  level  of  au¬ 
thority,  the  Contracting  Officer  will  sub¬ 
mit  the  protest  through  channels  to  the 
indicated  level  of  authority  for  final 
resolution. 

(d)  Where  a  protest  affects  or  involves 
another  bidder  or  any  other  person,  the 
Contracting  Officer  will  give  prompt 
notice  of  the  protest  to  such  parties, 
where  feasible  or  desirable,  in  order  that, 
if  the  concerned  parties  so  desire,  they 
may  take  action  or  offer  a  statement  or 
evidence  in  their  own  behalf. 

(e)  Protests  submitted  for  final  resolu¬ 
tion  to  levels  of  authority  higher  than 
the  Head  of  a  Procuring  Activity  will  be 
forwarded  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn; 
Chief,  Purchases  Branch. 

(f)  In  submitting  protests  to  higher 
authority,  the  Contracting  Officer  will 
forward  a  completely  documented  case, 
including  the  following: 

(1)  A  signed  statement  from  the  per¬ 
son  making  the  protest  setting  forth  the 
complete  facts  on  which  the  protest  is 
based  together  with  any  additional  sup¬ 
porting  evidence. 

(2)  A  signed  statement,  when  rele¬ 
vant,  from  other  persons  or  bidders  af¬ 
fected  by  or  involved  in  the  protest, 
setting  forth  the  complete  facts  with  re¬ 
spect  to  their  position  in  the  matter,  to¬ 
gether  with  any  additional  supporting 
evidence. 

(3)  A  copy  of  the  bid  of  the  protesting 
bidder  and  a  copy  of  the  bid  of  the  bid¬ 
der  to  whom  award  has  been  made  or 
who  is  being  considered  for  award,  if 
relevant  to  the  protest. 

(4)  A  copy  of  the  invitation  for  bids 
Including,  where  practicable,  pertinent 
specifications,  if  relevant  to  the  protest, 

(5)  A  copy  of  the  abstract  of  bids. 

(6)  Any  other  documents  which  are 
relevant  to  the  protest. 

(7)  A  signed  statement  from  the  Con¬ 
tracting  Officer  setting  forth  his  findings, 
actions,  and  recommendations  in  the 
matter,  together  with  any  additional  in¬ 
formation  and  evidence  deemed  to  be 


necessary  in  determining  the  validity  of 
the  protest, 

(g)  Protest  cases  submitted  by  Con¬ 
tracting  Officers  to  higher  levels  of  au¬ 
thority  for  forwarding  to  the  Chief, 
Purchases  Branch,  Office  of  the  Assistant 
Chief  of  Staff,  G-U,  Department  of  the 
Army  will  contain  the  recommendations 
of  such  intervening  levels  of  authority 
through  which  the  protest  is  transmitted. 

§  591.453  Cancellation  of  invitations 
and  readvertisement  after  opening  of 
bids,  (a)  To  aid  in  maintaining  the  in¬ 
tegrity  of  the  competitive  bid  system  in 
procurement  by  formal  advertising,  invi¬ 
tations  for  bids  normally  shall  not  be 
canceled  and  readvertised  after  bids  have 
been  opened,  since  such  a  procedure  dis¬ 
closes  the  offers  of  all  bidders  and  may  be 
prejudicial  to  all  bidders,  particularly  to 
the  low  bidder. 

(b)  Exceptions  to  this  general  rule 
may  be  made  in  certain  instances,  such 
as,  change  in  specifications  after  open¬ 
ing  of  the  bids  or  a  determination  that 
a  substitute  item  will  best  meet  the  needs 
of  the  Ciovernment, 

(c)  As  a  general  rule,  invitations  for 
bids  should  not  be  canceled  and  read¬ 
vertised  after  the  bids  have  been  opened 
solely  because  of  an  increase  in  the  quan¬ 
tity  required.  In  such  a  case,  award 
should  ordinarily  be  made  on  the  origi¬ 
nal  invitation,  and  the  additional  quan¬ 
tity  should  be  treated  as  a  new 
procurement. 

(d)  In  the  event  of  a  change  in  speci¬ 
fications  or  conditions  of  the  invitation, 
prior  to  the  date  of  opening  of  bids,  the 
invitation  should  be  amended  rather 
than  be  canceled  with  subsequent  read¬ 
vertisement.  In  such  instances,  the  date 
of  opening  of  bids  should  be  extended 
sufficiently  so  that  all  bidders  may  have 
adequate  opportunity  to  examine  the 
amended  requirements  and  submit  their 
bids. 

SUBPART  E — QUALIFIED  PRODUaS 

§  591.501  Authority  for  qualified 
products.  Requirements  for  qualifica¬ 
tion  of  products  may  be  established  in  a 
specification  whenever  one  or  more  of 
the  conditions  listed  in  §  401.502  of  this 
title  exists. 

§  591.504  Qualified  Products  Lists. 
Military  Qualified  Products  Lists  for 
items  covered  by  Military  Specifications 
containing  qualification  testing  require¬ 
ments  will  be  subject  to  the  provisions  in 
Subpart  E  of  Part  401  of  this  title,  and 
the  Military  Manual  for  Qualified  Prod¬ 
ucts  Lists,  except  that  in  the  case  of 
Military  Qualified  Products  Lists  for 
products  covered  by  Limited  Coordina¬ 
tion  Military  Specifications  the  following 
will  apply: 

(a)  Maintenance,  reproduction,  and 
distribution  of  lists.  The  Standards 
Branch,  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army,  will  maintain  a 
file  of  approved  Military  Qualified  Prod¬ 
ucts  Lasts  for  reference  and  informa¬ 
tional  purposes.  The  reproduction  and 
distribution  of  Military  Qualified  Prod¬ 
ucts  Lists  for  Military  Specifications, 
including  changes  thereto,  will  be  made 
by  the  activity  having  custodianship  of 
the  specification  concerned.  Lists  of 
products,  amendments,  or  revisions  shall 
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not  be  distributed  until  approval  has 
been  obtained  from  the  Assistant  Chief 
of  Staff.  G-4  (Chief,  Standards  Branch). 

(b)  Approval  of  lists.  The  custodian 
technical  service  of  a  Limited  Coordina¬ 
tion  Military  Specification  containing 
qualification  testing  requirements  will 
forward  duplicate  copies  of  proposed  lists 
of  those  products  which  have  been  tested 
and  found  to  meet  the  qualification  re¬ 
quirements  of  the  applicable  specifica¬ 
tions  and  amendments  or  revisions 
thereof  to  the  Assistant  Chief  of  Staff, 
G-4,  Attn:  Chief,  Standards  Branch, 
for  approval. 

Part  592 — Procurement  by  Negotiation 
Sec. 

592.000  Scope  of  part. 

Subpart  A — Use  of  Negotiation 

592.101  Negotiation  as  distinguished 

from  formal  advertising. 

592.102  General  requirements  for  nego¬ 

tiation. 

592.103  Records  and  reports  of  negotiated 

contracts. 

592.150  Release  of  price  Information  and 

notification  to  unsuccessful 
suppliers. 

592.151  Synopses  of  proposed  procure¬ 

ments  and  awards. 

592.151- 1  Synopsis  of  proposed  procure¬ 

ments. 

592.151- 2  Synopsis  of  awards. 

592.152  Statement  of  contingent  or  other 

fees. 

592.153  F.  o.  b.  purchasing  policy. 

592.154  Small  business. 

592.155  Qualified  products. 

592.156  Awards;  selection  of  contractors. 

592.157  Submission  of  Information  on 

equal  or  Identical  bids. 

592.158  Increase  or  decrease  In  specified 

quantity. 

Subpart  B— Circumstances  Permitting  Negotiation 

592.201  National  emergency. 

592.201- 2  Application. 

592.202  Public  exigency. 

592.202- 2  Application. 

592.202- 3  Limitation. 

592.203  Purchases  not  In  excess  of  $1,000. 

592.203- 2  Application.  , 

592.204  Personal  or  professional  servlcea 

592.204- 2  Application. 

592.205  Services  of  educational  institu¬ 

tions. 

592.205- 2  Application. 

592.206  Purchases  outside  the  United 

States. 

592.206- 2  Application. 

592.207  Medicines  or  medical  supplies. 

592.207- 2  Application. 

592.208  Supplies  purchased  for  author¬ 

ized  resale. 

592.208- 2  Application. 

592.209  Perishable  subsistence  supplies. 

592.209- 2  Application. 

592.210  Supplies  or  services  for  which  It 

Is  Impracticable  to  secure  com¬ 
petition  by  formal  advertising. 

592.210- 2  Application. 

592.210- 3  Limitation. 

592.211  Experimental,  development,  or 

research  work. 

592.211- 3  Limitation. 

592.211- 4  Records  and  reports. 

592.212  .  Classified  purchases. 

592.212- 2  Application. 

592.213  Technical  equipment  requiring 

standardization  and  Inter¬ 
changeability  of  parts. 

592.213- 2  Application. 

692.213- 3  Limitation. 


Sec. 

592.214  Technical  or  specialized  supplies 

requiring  substantial  Initial 
investment  or  extended  period 
of  preparation  for  manufac¬ 
ture. 

592.214- 2  Application. 

592.214- 3  Limitation. 

592.215  Negotiation  after  advertising. 

592.215- 2  Limitation. 

592.216  Purchases  In  the  Interest  of  na¬ 

tional  defense  or  Industrial 
mobilization. 

592.216- 2  Application. 

592.216- 4  Records  and  reports. 

592.217  Otherwise  authorized  by  law. 

592.217- 2  Application. 

592.218  Construction  work. 

592.230  Summary  table. 

592.251  Title  II,  First  War  Powers  Act, 

1941,  as  amended. 

Subpart  C — Determinations  and  Findings 

592.301  Nature  of  determinations  and 

findings. 

592.302  Determinations  and  findings  by' 

the  Secretary. 

592.303  Determinations  and  findings  by 

the  Head  of  a  Procuring  Ac¬ 
tivity  signing  as  “a  Chief  Of¬ 

ficer  Responsible  for  Procure¬ 
ment.” 

592.304  Determinations  and  findings  by 

a  Contracting  Oflacer. 

592.305  Forms  of  determination  and 

findings. 

592.306  Procedure  with  respect  to  deter¬ 

minations  and  findings. 

592.307  Distribution  of  copies  of  deter¬ 

minations  and  findings. 

592.308  Maintenance  and  retention  of 

records  (retention  of  deter ml- 
natl(4k  and'  findings  and  of 
other  records) . 

Subpart  D-^Types  of  Contracts 

592.401  Authorized  types  of  contracts. 

592.402  Fixed-price  contract. 

592.403  Fixed-price  contract  with  provi¬ 

sion  for  redetermlnatlon  of 
price. 

692.405  Cost  contract. 

592.406  Cost-plus-a-fixed-fee  contract. 

592.407  Time  and  materials  contract. 

692.408  Letter  contract. 

592.408- 50  Approval  requirement. 

592.408- 51  Redelegation  of  authority. 

592.408- 52  Supersedvire  by  definitive  con¬ 

tract. 

592.408- 53  Conditions  for  use. 

592.408- 54  Information  to  be  ftirnlshed 

when  requesting  approval  of 
letter  contracts. 

592.408- 55  Approval  for  modification  of  let¬ 

ter  contracts. 

592.409  Other  types  of  contracts. 

Subpart  E — Advance  Payments 

592.502  Authority  to  make  advance  pay¬ 

ments. 

592.503  Limitations  on  authority  to 

make  advance  payments. 

692.504  Security  provisions. 

592.505  Interest  on' advance  payments. 

592.506  Reports. 

592.550  Contract  clauses. 

592.551  Uncollected  balances. 

Subpart  F — Small  Purchases 

592.601  Purpose. 

592.602  Policy. 

592.604  Imprest  fund. 

592.605  Order-invoice-voucher  method 

(Standard  Form  44). 

592.605- 1  Limitations  on  use. 

592.605- 2  Examples  of  use. 

592.605- 50  Instructions  for  use. 

592.605- 51  Preparation. 

592.605- 52  Record  of  purchases  for  the  or¬ 

dering  officer. 


Sec. 

592.605- 53  Check  purchase  method. 

592.605- 54  Forms;  Standard  Form  44. 

592.605- 55  Flow  charts. 

592.606  Blanket  purchase  order  method. 

592.607  Use  of  DD  or  departmental  pro¬ 

curement  forms. 

592.650  Order  and  voucher  for  purchase 

of  supplies  or  services  (DD 
Form  738) . 

592.650- 1  Use  of  DD  Form  738  as  a  purchase 

order. 

592.650- 2  Use  of  DD  Form  738  as  a  de¬ 

livery  order. 

592.650- 3  Use  of  DD  Form  738  as  a  receiv¬ 

ing  and  Inspection  report. 

692.650- 4  Use  of  DD  Form  738  as  a  vendor’s 

invoice. 

592.650- 5  Use  of  DD  Form  738  as  a  voucher. 

592.650- 6  Distribution  of  copies  of  DD 

Form  738. 

592.650- 7  General  instructions. 

592.650- 8  Use  of  master  mats. 

592.650- 9  Additional  Instructions. 

592.650- 10  Flow  charts. 

592.651  Applicability  to  oversea  com¬ 

mands. 

592.652  Local  procurement. 

§  592.000  Scope  of  part.  This  part 
sets  forth  policies  and  procedures  for  the 
procurement  of  supplies  and  services  by 
means  of  negotiation. 

SUBPART  A — USE  OF  NEGOTIATION 

§  592.101  Negotiation  as  distinguished 
from  formal  advertising — (a)  Competi~ 
tion.  The  fact  that  a  procurement  is  to 
be  negotiated  does  not  relax  the  require¬ 
ments  for  competition.  When  supplies 
or  services  are  to  be  procured  by  negotia¬ 
tion  and  when  consistent  with  the  ac¬ 
complishment  of  procurement  objectives, 
quotations  or  proposals  will  be  solicited 
from  all  such  qualified  sources  of  supplies 
(as  defined  in  §  400.201-9  of  this  title  and 
§  590.201-9  of  this  subchapter)  or  serv¬ 
ices  as  are  deemed  necessary  to  insure 
effective  competition  in  order  that  the 
procurement  be  made  to  the  best  advan¬ 
tage  of  the  Government,  price  and  other 
factors  considered,  in  accordance  with 
the  basic  policies  set  forth  in  Subpart  C, 
Part  400,  of  this  title  and  Subpart  C,  Part 
590,  of  this  subchapter.  Competition  is 
not  necessary  in  contracting  for  personal 
or  professional  services. 

(b)  Conduct  of  negotiations.  Pro¬ 
curement  by  negotiation  is  less  automatic 
than,  and  does  not  have  the  rigid  limita¬ 
tions  of,  formal  advertising  bid,  and 
award  procedures;  it  allows  to  a  greater 
extent  than  formal  advertising  the  exer¬ 
cise  of  sound  business  judgment  but  in 
no  way  decreases  the  responsibility  for 
properly  protecting  the  interests  of  the 
Government. 

(1)  Contracting  OflBcers  should  con¬ 
duct  contract  negotiations  to  the  best 
advantage  of  the  Government.  They 
may  bargain  with  any  number  of  inter¬ 
ested  suppliers  at  any  time  prior  to  the 
award  of  a  contract,  as  deemed  desirable 
and  practicable.  After  receipt  of  the 
initial  proposals,  separate  negotiations 
may  be  conducted  with  any  source  of 
supply  submitting  an  offer.  The  contract 
should  be  placed  with  the  supplier  mak¬ 
ing  the  best  final  proposal  and  who  has 
the  requisite  ability  to  perform. 

(2)  Negotiation  in  accordance  with 
the  provisions  of  §  592.101  will  be  accom¬ 
plished  to  the  end  that  maximum  pricing 
benefits  from  all  negotiated  transactions 
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may  be  realized.  Benefits  are  obtainable 
through  complete  negotiation  of  transac¬ 
tions,  particularly  when  one  or  several  of 
the  proposals  indicate,  or  it  is  otherwise 
evident,  that  further  negotiation  may  re¬ 
sult  in  better  pricing.  During  negotia¬ 
tions  potential  suppliers  must  be  in¬ 
formed  of  the  provisions  which  will 
appear  in  the  contract  to  be  executed. 
(See  also  §  402.401  of  this  title  and 
5  592.401.) 

(3)  During  the  negotiation  of  con¬ 
tracts,  simultaneous  coordination,  to  the 
greatest  practical  extent,  shall  take  place 
among  the  contracting,  technical,  cost 
analyzing,  legal,  and  industrial  planning 
personnel.  Instructions  to  be  followed 
by  negotiating  teams  will  be  prepared 
with  full  coordination  of  traffic  analysts 
in  procuring  offices,  and  such  teams  will 
be  directed  to  seek  traffic  management 
advice  upon  the  appearance  of  new  traf¬ 
fic  elements  (such  as  change  in  shipping 
points,  specifications,  etc.)  in  the  nego¬ 
tiations. 

(4)  Approval  signatures  on  contracts 
or  purchase  authorizations  (e.  g.,  pro¬ 
curement  directives,  requisitions,  etc.) 
shall  be  minimized  to  the  greatest  prac¬ 
tical  extent  and,  in  the  event  that  mul¬ 
tiple  approval  signatures  are  required, 
they  shall,  where  possible,  be  obtained 
concurrently. 

(5)  Although  all  matters  of  substance 
should  be  resolved  in  the  contract  re¬ 
sulting  from  a  completed  negotiation,  it 
may  be  appropriate,  in  the  course  of  a 
protracted  negotiation,  if  production  is 
urgent,  to  issue  a  preliminary  Letter  Con¬ 
tract  in  accordance  with  §  592.408,  the 
ultimate  complete  agreement  being  in¬ 
corporated  in  the  resulting  definitive 
contract. 

(6)  An  informal  record  indicating  the 
firms  or  persons  invited  to  submit  pro¬ 
posals  and  the  quotations  offered  by 
those  submitting  proposals  will  be  re¬ 
tained  in  the  files  of  the  Contracting 
Officer. 

(c)  Requests  for  proposals.  (1)  When 
a  procurement  of  supplies  or  services  is 
to  be  announced  in  writing  to  prospec¬ 
tive  contractors  for  the  purpose  of  re¬ 
questing  quotations  and  other  terms  as  a 
basis  for  conducting  negotiations.  Con¬ 
tracting  Officers  will  use  DD  Form  747 
(Request  for  Quotations)  or  a  request 
similar  to  DD  Form  746  (Request  for 
Proposals  and  Proposal).  See  §§  415.012 
and  415.013  of  this  title. 

( 2 )  Requests  for  proposals  should  con¬ 
tain  substantially  the  same  information 
as  required  for  Invitations  for  Bids  as  set 
forth  in  §  401.201  of  this  title,  except 
when  inapplicable  to  negotiated  pro¬ 
curements.  They  should  also  state  that 
the  Government  reserves  the  right  to 
reject  all  quotations  received. 

(3)  Invitation  for  Bids  forms  used  in 
formal  advertising,  such  as  Standard 
Forms  30  and  33,  will  not  be  used  in  pro¬ 
curement  by  negotiation  for  the  purpose 
of  soliciting  quotations  or  proposals. 

(4)  Each  written  request  for  proposals 
should  list  for  each  item  included  therein 
the  applicable  specifications  as  author¬ 
ized  for  procurement  in  §  590.305  (a)  of 
this  subchapter  or  will  contain  a  descrip¬ 
tion  as  provided  in  §  590.305  (c)  of  this 
subchapter.  Such  reference  to  specifica¬ 


tions  will  include  the  title  and  symbols, 
with  revision  letters  if  any,  and  dates, 
including  amendments  if  any,  identified 
by  numbers  and  dates. 

§  592.102  General  requirements  for 
negotiation.  No  contract  shall  be  en¬ 
tered  into  as  a  result  of  negotiation  un¬ 
less  or  until  the  following  requirements 
have  been  satisfied; 

(a)  The  contemplated  procurement 
comes  within  one  of  the  circumstances 
permitting  negotiation  enumerated  in 
subpart  B,  Part  402,  of  this  title,  or  has 
been  approved  by  the  authority  required 
in  subpart  D,  Part  606,  of  this  sub¬ 
chapter. 

(b)  Any  necessary  determinations  and 
findings  prescribed  in  subpart  C,  Part 
402  of  this  title,  and,  either  subpart  C, 
Part  592  or  subpart  D  of  Part  606  of  this 
subchapter,  have  been  made. 

(c)  Such  clearances  or  approvals  have 
been  obtained  as  are  prescribed  by  this 
Procedure  and  applicable  Procuring  Ac¬ 
tivity  instructions.  (See  §  606.204  of  this 
subchapter.) 

(d)  The  requirements  of  §  590.403  of 
this  subchapter  have  been  satisfied. 

§  592.103  Records  and  reports  of  nego~ 
tiated  contracts.  Report  required  by 
§  402.103  of  this  title  will  be  made  in  the 
form  and  manner  prescribed  in  subpart 
C,  Part  606,  of  this  subchapter. 

§  592.150  Release  of  price  informa¬ 
tion  and  notification  to  unsuccessful 
suppliers,  (a)  In  the  case  of  all  un¬ 
classified  negotiated  Blntracts,  except  for 
procurements  of  $1,000  or  less,  the  pur¬ 
chasing  office  will  notify  unsuccessful 
suppliers  who  submitted  quotations  of 
the  fact  their  proposals  were  not  ac¬ 
cepted  and  extend  the  appreciation  of 
the  puichasing  office  for  the  interest  the 
unsuccessful  supplier  has  shown  in  sub¬ 
mitting  a  proposal  or  quotation.  Should 
additional  information  be  sought  by 
suppliers  w'ho  submitted  quotations,  pur¬ 
chasing  offices  will  furnish  the  name  and 
address  of  the  successful  supplier  and 
the  actual  or  approximate  contract  price, 
if  practicable,  but,  as  a  general  rule,  will 
not  reveal  the  names  of  other  unsuc¬ 
cessful  suppliers  or  the  amounts  and 
conditions  of  their  quotations. 

(b)  In  no  event  shall  cost  breakdowns 
or  other  cost  or  profit  information  sub¬ 
mitted  by  any  supplier  be  revealed  to  any 
other  supplier. 

(c)  Classified  information  concerning 
a  negotiated  contract  will  not  be  fur¬ 
nished  by  telephone. 

§  592.151  Synopses  of  proposed  pro¬ 
curements  and  awards. 

§  592.151-1  Synopsis  of  proposed 
procurements.  Synopses  of  proposed 
negotiated  procurements  will  be  pre¬ 
pared  by  purchasing  offices  located  in 
the  continental  United  States  in  accord¬ 
ance  with  the  requirements  of  §  590.354 
of  this  subchapter. 

§  592.151-2  Synopsis  of  awards. 
Synopses  of  contract  awards  of  negoti¬ 
ated  contracts  will  be  prepared  and  dis¬ 
tributed  as  required  by  S  590.355  of  this 
subchapter. 

§  592.152  Statement  of  contingent  or 
other  fees.  The  prescribed  procedure 


with  respect  to  obtaining  information 
concerning  contingent  or  other  fees  paid 
by  suppliers  or  contractors  for  soliciting 
or  securing  Government  contracts,  in¬ 
cluding  the  use  of  Standard  Form  119 
(Contractor’s  Statement  of  Contingent 
or  Other  Fees  for  Soliciting  or  Securing 
Contract)  Is  set  forth  in  Subpart  E,  Pait 
590,  of  this  subchapter. 

§  592.153  F.  o.  b.  purchasing  policy. 
The  policy  with  respect  to  purchasing 
f.  o.  b.  origin  or  destination  is  set  forth 
in  §  590.350  of  this  subchapter. 

§  592.154  Small  business.  To  the 
maximum  extent  possible,  restrictions 
which  might  prevent  small  business  par¬ 
ticipation  will  be  eliminated  from  pro¬ 
posed  procurements. 

§  592.155  Qualified  products.  Quali¬ 
fied  Products  Lists  may  be  used  in  pro¬ 
curement  by  negotiation  in  accordance 
with  the  policy  and  procedures  set  forth 
in  Subpart  E,  Part  401  of  this  title  and 
Subpart  E,  Part  591  of,  this  subchapter. 

§  592.156  Awards;  selection  of  con¬ 
tractors.  The  policy  of  the  Department 
of  the  Army  wnth  respect  to  the  selection 
of  contractors  is  prescribed  in  §  590.357 
of  this  subchapter. 

§  592.157  Submission  of  information 
on  equal  or  identical  bids.  See  §  591.406- 
4  (b)  of  this  subchapter,  relating  to  pro¬ 
curement  by  formal  advertising,  the 
provisions  of  which  are  similarly  appli¬ 
cable  to  procurement  by  negotiation. 

§  592.158  Increase  or  decrease  in 
specified  quantity.  Negotiated  contracts 
may  contain  a  clause  providing  for  in¬ 
creases  or  decreases  in  the  quantities 
specified  in  the  contracts  at  the  option 
of  the  Government.  The  maximum  per¬ 
centage  of  such  increases  or  decreases 
will  be  subject  to  negotiation. 

SUBPART  B — CIRCUMSTANCES  PERMIHING 
NEGOTIATION 

§  592.201  National  emergency. 

§  592.201-2  Application.  (a)  This 
authority  shall  be  used  only  to  the  extent 
determined  by  the  Secretary  to  be  neces¬ 
sary  in  the  public  interest  during  a  period 
of  national  emergency  declared  by  the 
President  or  by  the  Congress.  During 
periods  of  national  emergency  when  such 
a  determination  has  been  made  by  the 
Secretary,  all  negotiated  procurement, 
except  that  described  in  paragraph  (g) 
of  this  section,  will  be  accomplished  un¬ 
der  §  402.201  of  this  title  and  this  section 
and  will  cite  as  authority  section  2  (c) 
(1)  of  the  Armed  Services  Procurement 
Act  of  1947,  as  amended  (41  U.  S.  C. 
151,  et  seq.). 

(b)  A  national  emergency  having  been 
declared  by  the  President  on  16  Decem¬ 
ber  1950,  the  Secretary  has  made  the 
determination  set  forth  below: 

Department  op  the  Armt 
determination 

Authority  To  Negotiate  During  Period  of 
National  Emergency 

18  Dec.  1950. 

1.  A  National  Emergency  having  been  de¬ 
clared  by  the  President  of  the  United  States 
on  16  December  1950,  I  hereby  determine  in 
accordance  with  section  2  (c)  (1)  of  the 
Armed  Services  Procurement  Act  of  1947,  that 
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It  is  necessary  In  the  public  Interest  that,  to 
the  extent  provided  In  paragraph  2  hereof, 
purchases  and  contracts  under  said  act  be 
negotiated  without  formal  advertising  diurlng 
the  period  of  said  National  Emergency. 

2.  Accordingly,  I  hereby  authorize  the  ne¬ 
gotiation  of  purchases  and  contracts  for  sup¬ 
plies  and  services  by  the  Department  of  the 
Army  under  section  2  (c)  (1)  of  the  Armed 
Services  Procurement  Act  of  1947  during  the 
period  of  said  National  Emergency. 

(Signed)  Archibald  S.  Alexander, 

Vnder  Secretary  of  the  Army, 

(c)  Subject  to  paragraph  (d)  of  this 
section  and  instructions  issued  by  the 
Heads  of  Procuring  Activities,  purchases 

^by  negotiation  under  the  authority  cited 
in  paragraph  (b)  of  this  section  may  be 
made  under  any  one  of  the  circum¬ 
stances  set  forth  in  Subpart  B,  Part  402, 
of  this  title,  and  in  addition  Uiereto,  in 
the  following  instances: 

(1)  When  the  Head  of  a  Procuring 
Activity  deems  negotiation  to  be  neces¬ 
sary  for  the  purpose  of  implementing 
procurement  policy  as  announced  by  the 
Assistant  Chief  of  Staff.  G-4,  Depart¬ 
ment  of  the  Army,  and  formal  advertis¬ 
ing  will  adversely  affect  accomplishment 
of  that  purpose.  When  negotiation  is 
justified,  the  maximum  practicable  and 
reasonable  degree  of  competition  will  be 
developed  as  a  required  part  of  the 
negotiation. 

(2)  Emergency  procurements  of  a  high 
priority  nature  which  could  not  be  ef¬ 
fected  by  formal  advertising  within  the 
time  required  for  delivery.  In  this  con¬ 
nection  attention  is  invited  to  §  591.202 

(b)  of  this  subchapter. 

(d)  Requests  for  approval  and  subse¬ 
quent  approvals  of  awards  of  contracts 
negotiated  pursuant  to  the  authority  of 
this  section  will  be  in  writing.  Approvals 
of  awards  shall  be  considered  to  include 
the  approval  of  the  use  of  negotiation  as 
well  as  approval  of  the  award.  In  those 
cases  where  authority  to  negotiate  is 
obvious  from  the  nature  of  the  items  pro¬ 
cured,  the  amount  of  the  procurement  or 
the  place  of  contracting  or  performance 
(purchases  not  in  excess  of  $1,000,  medi¬ 
cines  or  medical  supplies,  authorized  re¬ 
sale,  perishable  subsistence,  purchases 
outside  the  United  States,  and  classified 
purchases),  a  simple  statement  to  that 
effect  will  be  placed  in  the  Schedule  or 
other  convenient  portion  of  the  contract 
or  purchase  order. 

(e)  Standard  Form  1036  (Statement 
and  Certificate  of  Award)  will  not  be 
used  to  support  contracts  negotiated 
under  section  2  (c)  (1)  of  the  Armed 
Services  Procurement  Act  of  1947,  as 
amended. 

(f )  Paragraph  (e)  of  this  section  is  not 
applicable  to  purchases  by  negotiation 
specifically  authorized  by  the  Secretary 
to  be  made  under  the  authority  of  Title 
n.  First  War  Powers  Act,  1941,  as 
amended  by  Public  Law  921,  81st  Con¬ 
gress. 

§  592.202  Public  exigency.  (See 
§  592.201.) 

§  592.202-2  Application. — (a)  Section 
2  (c)  (2)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947  may  be  used  as  author¬ 
ity  for  negotiating  a  contract  if  the  com¬ 
pelling  and  urgent  need  for  the  supplies 
or  services  to  be  purchased  is  within  the 


limitations  of  §  402.202  of  this  title  and 
this  section.  In  using  this  authority. 
Contracting  Officers  will  assure  them¬ 
selves  that  the  need  for  negotiating  is 
sufficiently  compelling  and  of  unusual 
urgency,  and  that  the  emergency  situa¬ 
tion  requires  an  immediate  purchsise  for 
which  delivery  cannot  be  effected  within 
the  time  required  by  means  of  formal 
advertising. 

(b)  When  negotiating  under  this  au¬ 
thority,  informal  competition  to  the 
maximum  extent  practicable  within  the 
time  allowed  will  be  obtained. 

(c)  A  procurement  of  material  to  ef¬ 
fect  necessary  and  emergency  repairs  to 
a  broken  water  main  would  be  appro¬ 
priate  under  §  402.202  of  this  title  and 
this  section,  provided  that  the  emergency 
conditions  require  immediate  replace¬ 
ment  of  defective  materials.  This  au¬ 
thority  could  also  properly  be  cited  for 
the  emergency  procurement  of  packing 
material  required  to  effect  an  emergency 
air  or  rail  shipment.  Also  if  a  procure¬ 
ment  is  appropriate  and  proper  and  is 
considered  an  emergency  procurement 
of  a  high  priority  nature  and  which 
could  not  otherwise  be  procured  by  for¬ 
mal  advertising  within  the  time  required 
for  delivery,  the  circumstances  involved 
in  the  particular  procurement,  such  as 
for  supplies  urgently  needed  to  lend  mili¬ 
tary  support  in  connection  with  a  na¬ 
tional  or  international  sitQation  or  to 
meet  immediately  emergency  needs  of  an 
Army  expansion  program,  may  be  used 
to  add  support  to  the  justification  re¬ 
quired  to  be  made  by  the  Contracting 
Officer,  The  facts  bearing  on  the  emer¬ 
gency  situation,  however,  must  clearly 
be  shown  in  the  justification  in  sufficient 
detail  to  explain  clearly  the  necessity  for 
purchasing  without  formal  advertising. 
The  Contracting  Officer’s  justification 
must  be  supported  by  the  existence  of 
specific  emergency  circumstances  which 
in  themselves  relate  to  the  particular 
purchase  being  effected. 

(d)  A  short  delivery  or  performance 
requirement  in  itself  is  not  a  sole  justi¬ 
fication  for  the  use  of  section  2  (c)  (2)  of 
the  Armed  Services  Procurement  Act  of 
1947.  The  reasons  for  effecting  delivery 
or  performance  by  a  certain  date  must  be 
of  such  a  nature  that  they  will  fully  sup¬ 
port  the  Contracting  Officer’s  action  in 
the  event  he  finds  it  necessary  to  use  this 
authority.  When  delivery  requirements 
are  of  the  utmost  importance,  officials 
supervising  the  issuance  of  procurement 
directives  to  Contracting  Officers  will  be 
responsible  for  clearly  indicating  in  the 
directives  the  exigent  importance  for 
having  the  supplies  delivered  by  certain 
dates,  including  pertinent  data  as  to  the 
reasons  therefor.  In  this  connection. 
Contracting  Officers  should  not  be  ex¬ 
pected  or  required  to  negotiate  con¬ 
tracts  under  this  authority  unless  facts 
sufficient  to  support  their  actions  can 
be  presented  to  them  in  writing  by  re¬ 
sponsible  persons  in  positions  of  higher 
authority. 

(e)  Section  2  (c)  (2),  Armed  Services 
Procurement  Act  of  1947,  and  §  402.202 
of  this  title  will  not  be  used  as  author¬ 
ity  to  negotiate  when  the  procurement  is 
such  that  it  can  be  negotiated  properly 
under  the  provisions  of  §§  402.203,  402.- 


205,  402.211,  402.213,  402.214,  or  402.215 
of  this  title. 

(f )  Section  2  (c)  (2) .  Armed  Services 
Procurement  Act  of  1947,  and  §  402.202 
of  this  title  will  not  be  used  as  author¬ 
ity  to  negotiate  supplemental  agreements 
to  basic  contracts  supported  by  a  deter¬ 
mination  and  findings  signed  by  the  Sec¬ 
retary,  except  (1)  when  all  the  require¬ 
ments  of  §  402.202  and  this  section  have 
been  satisfied,  and  (2)  when  the  sup¬ 
plemental  agreement  is  for  the  purpose 
of  expediting  delivery  or  performance, 
such  as  through  the  use  of  overtime  or 
extra-pay  shifts. 

§  592.202-3  Limitation.  A  copy  of  the 
Contracting  Officer’s  signed  statement 
justifying  the  use  of  this  authority  re¬ 
quired  by  §  402.202-3  of  this  title  will  be 
attached  to  the  request  for  approval  of 
award,  if  such  approval  is  required  by 
§  606.204  of , this  subchapter. 

§  592.203  Purchases  not  in  excess  of 
$1,000.  (See  §  592.201  of  this  subchap¬ 
ter.) 

§  592.203-2  Application,  (a)  If  the 
aggregate  amount  required  does  not  ex¬ 
ceed  $1,000,  the  Contracting  Officer  may 
procure  by  negotiation  under  section  2 
(c)  (3)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947,  or  he  may  effect  the 
procurement  by  formal  advertising  in 
accordance  with  Part  401  of  this  title  and 
Part  591  of  this  subchapter. 

(b)  This  authorization  does  not  mod¬ 
ify  in  any  respect  the  fundamental  prin¬ 
ciple  that  supplies  and  services  will  be 
obtained  as  the  result  of  competition  and, 
in  general,  at  least  two  informal  quota¬ 
tions  of  prices  will  be  requested  from 
sources  of  supply,  as  defined  in  §  400.201- 
9  of  this  title  and  §  590.201-9  of  this 
subchapter.  When  circumstances  per¬ 
mit,  quotations  will  be  solicited  from  all 
such  qualified  sources  as  are  deemed 
necessary  by  the  Contracting  Officer  to 
assure  full  and  free  competition  consist¬ 
ent  with  the  procurement.  The  order 
then  will  be  placed  with  that  responsible 
supplier  whose  quotation,  price  and  other 
factors  considered,  will  be  most  advan¬ 
tageous  to  the  Government.  The  ab¬ 
sence  of  competition  in  any  particular 
case  will  be  explained  fully  and  made  of 
record  in  the  retained  files  of  the  Con¬ 
tracting  Officer.  Likewise,  such  a  rec¬ 
ord  also  will  be  maintained  of  any  verbal 
or  telephonic  quotations  that  may  be 
received  in  connection  with  purchases 
made  under  this  authority.  However, 
the  above  requirement  may  be  waived  by 
the  Contracting  Officer  in  individual 
procurement  actions  having  a  total  value 
of  less  than  $100  where,  in  his  opinion, 
the  interests  of  the  Government  will  not 
suffer  from  such  action  and  the  admin¬ 
istrative  time  and  expense  of  obtaining 
and  recording  competitive  quotations 
are  expected  to  be  disproportionate  to 
results  obtained. 

(c)  The  authorization  contained  in 
this  section  will  be  used  in  negotiating 
purchases  aggregating  $1,000  or  less 
rather  than  any  of  the  other  authoriza¬ 
tions  contained  in  Subpart  P,  Part  402 
of  this  title  and  Subpart  B  of  this  part, 
except  when  section  2  (c)  (1)  of  the 
Armed  Services  Procurement  Act  of  1947 
is  authorized  for  use.  (See  §  592.201.) 
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(d)  TTie  words  “aggregate  amount  in¬ 
volved”  do  not  require  that  the  purchase 
should  be  limited  to  any  particular  pe¬ 
riod  of  time,  as  a  day,  month,  or  year,  or 
limited  to  purchases  made  from  a  single 
firm.  The  aggregate  should  include  all 
supplies  which  are  grouped  together 
properly  in  a  single  transaction  and 
which  would  be  included  in  a  single  ad¬ 
vertisement  for  bids  if  formal  advertising 
were  resorted  to.  Purchases  arising 
from  the  same  need  of  the  same  articles 
should  not  be  made  more  frequently 
than  the  necessities  of  the  service  re¬ 
quire,  in  order  to  limit  the  aggregate  in 
each  case  to  $1,000,  and  supplies  which 
are  usually  purchased  together  should 
not  be  divided  simply  for  the  purpose  of 
avoiding  advertising  for  the  same.  If 
the  character  of  the  supplies  is  such  that 
good  administration  would  require  their 
purchase  in  quantities  sufficient  to  last 
a  month,  purchases  should  not  be  made 
weekly  or  daily  for  the  purpose  of  bring¬ 
ing  the  amount  within  the  limit  author¬ 
ized.  Subject  to  the  above  considera¬ 
tions,  the  matter  is  one  depending  upon 
the  sound  discretion  of  the  Contracting 
Officer. 

(e)  The  purchase  of  similar  articles 
at  the  same  time  from  different  firms  or 
on  different  dates  from  the  same  or  dif¬ 
ferent  firms  when  the  purchases  should 
have  been  combined  and  the  aggregate 
is  in  excess  of  $1,000  is  not  authorized. 
Hence,  when  the  articles  purchased  or 
the  amounts  of  purchases  are  such  that, 
without  explanation,  it  is  not  readily 
discernible  why  the  purchases  w’ere  not 
combined,  a  statement  that  the  Con¬ 
tracting  Officer  could  not  have  foreseen 
and  combined  the  requirements  in  suffi¬ 
cient  time  to  permit  formal  advertising 
will  be  retained  in  the  files  of  the  Con¬ 
tracting  Officer  pertaining  to  such  trans¬ 
actions. 

(f)  Instructions  covering  the  small 
purchases  procedures  by  use  of  DD  Form 
738  (Order  and  Voucher  for  Purchase  of 
Supplies  or  Services)  are  contained  in 
subpart  F  of  this  part. 

§  592.204  Personal  or  professional 
services.  (See  §  592.201.) 

§  592.204-2  Application — (a)  Author¬ 
ization.  Section  2  (c)  (4)  of  the  Armed 
Services  Procurement  Act  of  1947  shall 
be  used  as  authority  to  negotiate  per¬ 
sonal  or  professional  services  contracts 
only  when  all  the  conditions  set  forth  in 
S  402.204-2  of  this  title  have  been  satis¬ 
fied. 

(b)  Application.  Section  2  (c)  (4) 
does  not  authorize  the  making  of  any 
contracts.  It  merely  authorizes  the 
award  by  negotiation,  as  distinguished 
fl’om  formal  advertising,  of  contracts 
otherwise  authorized  by  law. 

(c)  Approval  required.  (1)  The  re¬ 
quirements  *  for  approval  of  higher 
authority  of  contracts  involving  personal 
and  professional  services  are  set  forth 
in  §  606.204-1  (a)  of  this  subchapter. 

(2)  The  requirements  for  approval  of 
higher  authority  of  contracts  containing 
provisions  closely  related  to  personal 
services  contracts  are  set  forth  in 
§  606.204-1  (b)  of  this  subchapter. 

§  592.205  Services  of  educational  in¬ 
stitutions.  (See  §  592.201.) 


§  592.205-2  Application,  (a)  For  use 
as  a  general  guide,  the  phrase  “other 
educational  institution,”  as  used  in 
§  402.205  of  this  title  and  this  section,  is 
defined  as  follows:  Any  legal  entity  in 
the  field  of  education  organized  and  op¬ 
erated  for  the  purpose  of  advancement 
of  knowledge  through  study,  training, 
or  investigation,  and  which  is  not  op¬ 
erated  for  a  profit  or  no  part  of  the  earn¬ 
ings  of  which  inure  to  the  benefit  of  any 
individual  directly  or  indirectly,  may  be 
considered  as  an  educational  institution. 

(b)  In  negotiating  a  contract  under 
this  authority  for  experimental,  develop¬ 
mental,  or  research  work  with  a  prospec¬ 
tive  contractor  who  may  qualify  under 
the  “other  educational  institution”  pro¬ 
vision,  a  statement  will  be  obtained  from 
the  prospective  Contractor  as  to  whether 
he  can  qualify  as  an  educational  insti¬ 
tution,  such  statement  to  be  supported 
by  conclusive  evidence  of  his  contention. 
The  following  are  illustrative  of  support¬ 
ing  evidence  which  may  be  furnished. 

(1)  Acceptance  by  the  Bureau  of  In¬ 
ternal  Revenue  as  an  educational  insti¬ 
tution. 

(2)  State  recognition  as  an  educa¬ 
tional  institution. 

(3)  Charter  of  the  institution. 

(4)  Other  evidence  of  the  nonprofit 
character  of  the  institution. 

(c)  Contracts  negotiated  under  this 
authority  vnll  be  supported  by  a  Deter¬ 
mination  and  Findings  signed  by  the 
Secretary,  as  required  by  §  592.302  and 
in  the  form  prescribed  by  §  592.305  of 
this  part,  when  the  amount  involved 
exceeds  $25,000  and  is  for  other  than 
tuition  contracts  for  military  students. 

(d)  All  requests  for  authority  to  nego¬ 
tiate  contracts  for  experimental,  devel¬ 
opmental,  or  research  work  submitted 
for  approval  and  signature  of  the  Secre¬ 
tary  will  be  supplemented  by  the  follow¬ 
ing  information: 

(1)  If  the  authority  to  negotiate  per¬ 
tains  to  an  extension  of  a  contract,  the 
date  of  original  contract,  together  with 
total  funds  obligated  under  previous  con¬ 
tracts,  will  be  stated. 

(2)  A  summary  will  be  furnished  of 
what  has  been  completed  to  date  under 
previous  contracts  and  what  is  antici¬ 
pated  under  the  proposed  contract. 

(3)  An  estimate  of  the  time  necessary 
to  complete  the  work. 

(4)  Department  of  the  Army  project 
number  and  technical  objective  classifi¬ 
cation. 

(5)  In  those  cases  where  the  w’ork 
covered  by  the  proposed  contract  is  in  a 
field  for  which  primary  cognizance  has 
been  assigned  to  another  technical  serv¬ 
ice,  a  statement  will  be  required  that  the 
cognizant  service  concurs  in  the  pro¬ 
posed  contract. 

(6)  A  statement  of  the  maximum  cur¬ 
rent  fiscal  year  obligation  approved  by 
Army  Research  and  Development  Re¬ 
view  Board  for  the  operational  category 
or  other  controlling  element  under  which 
the  supported  project  is  classified. 

(7)  The  total  amount  previously  obli¬ 
gated  in  the  current  fiscal  year  under 
the  operational  category  or  other  con¬ 
trolling  element  under  which  the  sup¬ 
ported  project  is  classified,  plus  the 
amount  which  may  be  in  the  process  of 
obligation  (i.  e..  forwarded  but  not  yet 


approved  for  negotiation  by  the  Secre¬ 
tary  or  Head  of  the  Procuring  Activity), 
but  exclusive  of  the  instant  request. 

(8)  If  Army  Research  and  Develop¬ 
ment  funds  are  not  involved,  a  statement 
will  be  included  as  to  what  funds  are 
available  and  will  be  obligated  for  the 
procurement. 

(9)  If  additional  extensions  are  antici¬ 
pated,  a  statement  will  be  furnished  as 
to  the  amount  of  the  estimated  additional 
expenditure.  If  extensions  are  not  an¬ 
ticipated,  it  should  be  so  stated. 

§  592.206  Purchases  outside  the  United 
States.  (See  §  592.201.) 

§  592.206-2  Application.  Procure¬ 
ments  of  the  types  described  in  §§  402.- 
205,  402.211,  402.214  or  402.216  of  this 
title  and  §§  592.205,  592.211,  592.214  or 
592.216  are  not  contemplated  outside  the 
United  States,  its  Territories  and  posses¬ 
sions.  If,  nevertheless,  such  procure¬ 
ments  are  effected  outside  the  United 
States,  its  Territories  and  possessions, 
the  limitations  and  procedures  specified 
in  the  above  mentioned  sections  will  ap¬ 
ply  and  the  statutory,  authority  pre¬ 
scribed  therein  will  be  used  in  lieu  of  the 
authority  prescribed  by  §  402.206  of  this 
title. 

§  592.207  Medicines  or  medical  sup¬ 
plies.  (See  §  592.201.) 

§  592.207-2  Application. — (a)  Compe¬ 
tition.  In  negotiating  under  this  author¬ 
ity,  the  Contracting  Officer  will  insure 
that  full  and  free  competition  is  solicited. 
In  cases  when  supplies  identified  by 
brand  or  trade  names  are  required  (no 
specification  being  applicable  thereto), 
and  when  such  supplies  cannot  be  pur¬ 
chased  direct  from  the  sole  manu¬ 
facturer,  the  informal  solicitation  for 
proposals  should  extend  to  as  many 
known  wholesale  sources  of  supply  han¬ 
dling  the  particular  brand  required  as 
practicable. 

(b)  Advance  publicity.  In  those  pur¬ 
chases  exceeding  $10,000  negotiated  un¬ 
der  this  authority,  the  form  and  extent 
of  suitable  advance  publicity  (which  will 
be  given  for  a  period  of  at  least  15  days 
whenever  practicable)  will  be  deter¬ 
mined  in  accordance  with  instructions 
prescribed  by  each  respective  Procuring 
Activity. 

§  592.208  Supplies  purchased  for  au¬ 
thorized  resale.  (See  §  592.201.) 

§  592.208-2  Application — (a)  Compe¬ 
tition.  In  negotiating  under  this  au¬ 
thority,  the  Contracting  Officer  shall  in¬ 
sure  that  full  and  free  competition  is 
solicited. 

(b)  Advance  publicity.  In  those  pur¬ 
chases  exceeding  $10,000  negotiated  un¬ 
der  this  authority,  the  form  and  extent 
of  suitable  advance  publicity  (which  will 
be  given  for  a  period  of  at  least  15  days 
whenever  practicable)  will  be  determined 
in  accordance  with  instructions  pre¬ 
scribed  by  each  respective  Procuring 
Activity. 

§  592.209  Perishable  subsistence  sup¬ 
plies.  (See  §  592.201.) 

§  592.209-2  Application.  In  nego¬ 
tiating  under  this  authority,  “perishable 
subsistence”  shall  be  construed  to  mean 
those  items  of  food  determined  to  be  of 
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a  perishable  nature  (as  distinguished 
from  nonperishable  subsistence)  by  The 
Quartermaster  GeneraL 

§  592.210  Supplies  or  services  for 
which  it  is  impracticable  to  secure  com~ 
petition  by  formal  advertising.  (See 
§  592.201.) 


§  592.210-2  Application,  (a)  Section 
2  (c)  (10)  of  the  Armed  Services  Pro¬ 
curement  Act  of  1947  may  be  used  as  an 
authority  for  negotiating  a  contract  if 
the  circumstances  involved  in  the  par¬ 
ticular  procurement  are  similar  to  the 
examples  set  forth  in  §  402.210-2  of  this 
title.  Care  and  sound  judgment,  how¬ 
ever,  will  be  exercised  to  prevent  abusive 
use  of  this  authority. 

(b)  ITie  signed  statement  of  justifica¬ 
tion  required  by  §  402.210-3  of  this  title 
need  not  be  in  the  form  of  a  formal  De¬ 
termination  and  Findings ;  a  simple  nar¬ 
rative  statement  or  certificate  signed  by 
the  Contracting  Officer  will  fulfill  the 
requirement.  A  copy  of  such  statement 
or  certificate  will  be  attached  to  requests 
for  approval  of  awards,  if  such  approval 
is  required  by  §  606.204  of  this  subchap¬ 
ter. 

(c)  Contracts  negotiated  under  this 
authority  will  be  supported  by  a  Deter¬ 
mination  and  Findings  signed  by  the 
Secretary,  as  required  by  §  592.302  and 
in  the  form  prescribed  by  §  592.305,  when 
for  studies  or  surveys  covering  Industrial 
Mobilization  Planning  Phase  I  Studies 
exceeding  $12,000  in  lieu  of  the  Con¬ 
tracting  OflBcer’s  signed  statement  or 
certificate  referred  to  in  paragraph  (b) 
of  this  section. 


§  592.210-3  Limitation.  The  author¬ 
ity  contained  in  §  402.210  of  this  title 
and  this  section  will  not  be  used  when 
the  procurement  can  be  negotiated  under 
§§402.201.  402.205.  402.211  through 

402.216  of  this  title  and  §§  592.201, 
592.205,  592.211  through  592.216. 

§  592.211  Experimental,  development, 
or  research  work.  (See  §  592.201.) 

§  592.211-3  Limitation,  (a)  If  the 
negotiation  of  a  contract  pursuant  to  the 
authority  contained  in  §  402.211  of  this 
title  and  this  section  is  supported  by  a 
Determination  and  Findings,  signed  in 
good  faith  by  the  Head  of  a  Procuring 
Activity,  which  necessarily  contemplates 
the  entering  into  a  contract  obligating 
$25,000  or  less,  but,  after  negotiations 
are  completed,  the  contract  to  be  entered 
into  will  obligate  more  than  $25,000,  such 
contract  must  be  supported  by  a  Deter¬ 
mination  and  Findings  signed  by  the  Sec¬ 
retary  as  required  by  §  402.302  of  this 
title. 

(b)  Any  supplemental  agreement, 
change  order,  or  modification  of  a  con¬ 
tract  negotiated  under  this  authority, 
which  has  the  effect  of  increasing  the 
initial  contract  price  so  that  the  total 
amount  exceeds  the  monetary  limitation 
beyond  which  the  Head  of  the  Procuring 
Activity  is  not  delegated  authority  to  sign 
a  Determination  and  Findings,  will  be 
supported  by  a  Determination  and  Find¬ 
ings  signed  by  the  Secretary  as  required 
by  §  402.302  of  this  title  and  §  592.302 
and  in  the  form  prescribed  by  §  592.302. 

(c)  Subsequent  to  the  time  a  research 
and  development  project  is  initially  es- 
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tablished  and  approved  by  the  appro-  §  592.212-2  Application,  (a)  As  a 
priate  Technical  Committee,  the  Secre-  matter  of  general  procurement  policy. 


tary,  pursuant  to  section  7  (a)  of  the 
Armed  Services  Procurement  Act  of  1947, 
will  consider  for  approval  and  signature 
those  Class  Determinations  and  Find¬ 
ings  submitted  under  this  authority 
which  pertain  to  a  single  unique  problem 
or  device  and  involve  one  or  more  nego¬ 
tiated  contracts  or  purchases  directly  re¬ 
lated  to  the  single  unique  problem  or  de¬ 
vice.  At  the  time  of  requesting  such  a 
determination,  the  estimated  total  cost 
and  number  of  all  the  negotiated  con¬ 
tracts  proposed  to  be  executed  under  the 
authority  of  the  class  determination  will 
be  specified.  Such  determinations  will 
cover  a  specified  period  of  time  and  be 
prepared  and  submitted  in  the  manner 
and  form  prescribed  by  §  592.305  (a). 

(d)  All  requests  for  authority  to  nego¬ 
tiate  contracts  for  experimental,  devel¬ 
opmental,  or  reesarch  work  submitted 
for  approval  and  signature  of  the  Secre¬ 
tary  will  be  supplemented  by  the  follow¬ 
ing  information: 

(1)  If  the  authority  to  negotiate  per¬ 
tains  to  an  extension  of  a  contract,  the 
date  of  original  contract,  together  with 
total  funds  obligated  under  previous  con¬ 
tracts,  shall  be  stated. 

(2)  A  summary  shall  be  furnished  of 
what  has  been  completed  to  date  under 
previous  contracts  and  what  is  antici¬ 
pated  under  the  proposed  contract. 

(3)  An  estimate  of  the  time  necessary 
to  complete  the  work. 

(4)  I^partment  of  the  Army  project 
number  and  technical  objective  classifi¬ 
cation. 

(5)  In  those  cases  where  the  work 
covered  by  the  proposed  contract  is  in 
a  field  for  which  primary  cognizance  has 
been  assigned  to  another  technical  serv¬ 
ice,  a  statement  will  be  required  that  the 
cognizant  service  concurs  in  the  proposed 
contract, 

(6)  A  statement  of  the  maximum  cur¬ 
rent  fiscal  year  obligation  approved  by 
Army  Research  and  Development  Re¬ 
view  Board  for  the  operational  category 
or  other  controlling  element  under  which 
the  supported  project  is  classified. 

(7)  The  total  amount  previously  obli¬ 
gated  in  the  current  fiscal  year  under 
the  operational  category  or  other  control¬ 
ling  element  under  which  the  supported 
project  is  classified,  plus  the  amount 

-  which  may  be  in  the  process  of  obliga¬ 
tion  (i.  e.,  forwarded  but  not  yet  ap¬ 
proved  for  negotiation  by  the  Secretary 
or  Head  of  the  Procuring  Activity),  but 
exclusive  of  the  instant  request. 

(8)  If  Army  Research  and  Develop¬ 
ment  funds  are  not  involved,  a  statement 
will  be  included  as  to  what  funds  are 
available  and  will  be  obligated  for  the 
procurement. 

(9)  If  additional  extensions  are  an¬ 
ticipated,  a  statement  will  be  furnished 
as  to  the  amount  of  the  estimated  addi¬ 
tional  expenditure.  If  extensions  are 
not  anticipated,  it  will  be  so  stated. 

§  592.211-4  Records  and  reports.  Re¬ 
ports  required  by  §  402.211-4  of  this  title 
shall  be  made  in  the  form  and  manner 
prescribed  by  Subpart  C,  Part  606,  of 
this  Subchapter. 

§  592.212  Classified  purchases.  (See 
S  592.201.) 


Contracting  Officers  shall  negotiate, 
rather  than  procure  by  formal  advertis¬ 
ing,  when  the  proposed  contract  or  pur¬ 
chase  order  or  the  supplies  or  services 
being  procured  are  classified  CONFI¬ 
DENTIAL  or  higher.  The  authority  of 
section  2  (c)  (12)  of  the  Armed  Services 
Procurement  Act  of  1947  will  be  used, 
however,  only  after  the  use  of  other 
negotiation  authorities  has  been  consid¬ 
ered  and  found  not  applicable,  and, 
where  either  the  contract  or  purchase 
order  for  the  supplies  or  services  being 
procured  are  classified  CONFIDENTIAL 
or  higher. 

(b)  In  addition  to  the  requirements 
of  §  605.1608-4  of  this  subchapter,  DD 
Form  254  (Security  Requirements  Check 
List) ,  will  be  used  in  precontract  negotia¬ 
tions  when  it  is  necessary  for  proposed 
contractors  and  subcontractors  to  have 
access  to  classified  matter. 

§  592.213  Technical  equipment  require 
ing  standardization  and  interchangeabil¬ 
ity  of  parts.  (See  §  592.201.) 

§  592.213-2  Application.  (a)  The 
term  “standardization,”  as  used  in  con¬ 
nection  with  this  authority,  is  that  uni¬ 
formity  considered  necessary  to  accom¬ 
plish  maximum  interchangeability  of 
parts,  as  distinguished  from  the  general 
definition  of  standardization  established 
in  pertinent  special  regulations. 

(b)  Negotiations  under  this  authority 
will  be  limited  to  purchases  of  items  of 
technical  equipment  which  must  be 
taken  into  the  field  with  troops  and  will 
not  be  applied  to  items  of  commercial 
equipment  used  exclusively  in  installa¬ 
tions  in  the  United  States, 

(c)  Determinations  and  Findings  sup¬ 
porting  procurement  by  negotiation 
imder  this  authority  will  be  for  a  stated 
period  of  time,  which  period,  in  general, 
will  be  in  ratio  to  the  life  of  the  item 
being  procured. 

§  592.213-3  Limitation.  Procure¬ 
ments  will  not  be  negotiated  under  this 
authority  unless  the  supplies  to  be  pur¬ 
chased  have  been  approved  for  stand¬ 
ardization  by  the  Secretary.  Requests 
for  standardization  shall  be  submitted 
to  the  Advisory  Committee  On  Procure¬ 
ment  Without  Advertising  of  Technical 
Equipment  and  Components,  which  com¬ 
mittee  will  act  in  an  advisory  capacity 
to  the  Secretary.  Additional  procedures 
with  respect  to  the  standardization  of 
technical  equipment  may  be  issued  by 
the  committee.  In  the  case  of  formal 
advertising  contemplating  subsequent 
negotiation  of  procurements  of  the  same 
equipment  from  the  successful  bidder  in 
the  interest  of  standardization  of  equip¬ 
ment  and  interchangeability  of  parts, 
see  §  591.201  (i)  of  this  subchapter. 

§  592.214  Technical  or  specialized 
supplies  requiring  substantial  initial  in¬ 
vestment  or  extended  period  of  prepara¬ 
tion  for  manufacture.  (See  §  592.201.) 

§  592.214-2  Application.  The  pro¬ 
priety  of  a  proposed  negotiation  under 
this  authority  cannot  be  adequately 
judged  unless  the  accompanying  justifi¬ 
cation  indicates  the  relative  size  of  the 
previous  dollar  investment  compared  to 
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the  total  of  the  proposed  purchase,  what 
the  previous  dollar  investment  or  previ¬ 
ous  preparation  consists  of  (with  respect 
to  such  factors  as  facilities,  tooling, 
equipment,  training  and  the  like),  and 
what  the  already  accomplished  period 
of  preparation  is  (in  years  and  months) . 
The  investment  and  period  of  prepara¬ 
tion  necessary  should  exclude  those  costs 
and  preparations  such  as  research  and 
development  costs  and  production  prep¬ 
aration,  which  have  already  been 
accomplished  as  a  result  of  previous  De¬ 
partment  of  Defense  or  commercial  con¬ 
tracts  provided  those  results  can  be 
made  available  to  other  suppliers.  In 
giving  weight  to  the  term  “substantial 
Initial  investment,”  justification  of  “sub¬ 
stantial”  in  this  respect  must  be  more 
than  the  mere  fact  that  a  manufacturer 
accomplished  the  initial  tooling  in  a  par¬ 
ticular  instance. 

S  592.214-3  Limitation.  In  submit¬ 
ting  a  request  for  approval  and  signa¬ 
ture  of  the  Determination  and  Findings 
required  by  §  402.302  of  this  title,  a  justi¬ 
fication  for  the  use  of  this  authority  will 
be  presented.  The  following  are  illus¬ 
trative  of  facts  to  be  considered  and  in¬ 
formation  to  be  included  in  such  a 
justification: 

(a)  The  advantage  which  will  accrue 
to  the  Government  by  avoiding  the  dupli¬ 
cation  should  be  emphasized. 

(b)  The  requirement  “may  require 
duplication  of  investment”  should  be  in¬ 
voked  only  when  the  preceding  require¬ 
ment  of  “substantial  investment”  has 
been  substantiated. 

(c)  The  requirement  “may  require 
duplication  of  preparation  already 
made”  should  be  invoked  only  when  the 
preceding  requirement  of  “requiring  an 
extended  period  of  preparation  for  man¬ 
ufacture”  has  been  substantiated. 

(d)  The  requirement  “will  unduly  de¬ 
lay  procurement”  should  be  substanti¬ 
ated  by  statements  that  the  supplier 
being  considered  can  deliver  by  a  certain 
date,  other  suppliers  cannot  deliver  be¬ 
fore  a  specifi^  later  date,  delivery  by 
a  designated  earlier  date  is  necessary  for 
military  or  logistical  reasons,  and  there¬ 
fore,  the  proposed  supplier  is  the  only 
supplier  who  can  meet  the  required  deliv¬ 
ery  terms  of  the  proposed  contract. 

(e)  The  name  of  the  supplier  or  sup¬ 
pliers  with  whom  negotiations  are  to  be 
conducted  will  be  furnished. 

§  592.215  Negotiation  after  advertis¬ 
ing.  (See  §  592.201.) 

S  592.21&-2  Limitation,  (a)  The  au¬ 
thority  of  section  2  (c)  (15)  of  the  Armed 
Services  Procurement  Act  of  1947  can  be 
invoked  for  all  of  or  only  a  portion  of  a 
specific  procurement.  When  invoked, 
two  determinations  by  the  Secretary  are 
required.  The  first  determination,  to  be 
submitted  before  negotiation,  should 
state  the  range  of  bid  prices  received  and 
the  prices  or  range  of  prices  which  are 
considered  unreasonable  or  have  not 
been  independently  arrived  at  in  open 
competition.  The  second  determination, 
to  be  submitted  after  negotiation,  should 

(1)  prove  that,  prior  to  negotiation,  the 
Contracting  Officer  gave  a  notice  of  in¬ 


tention  to  negotiate  and  a  reasonable 
opportunity  to  negotiate  to  each  respon¬ 
sible  bidder  whose  bid  was  rejected,  (2) 
specifically  state  the  lowest  negotiated 
price  and  identify  the  supplier  offering 
it,  and  (3)  determine  that  the  negotiated 
price  is  lower  than  the  lowest  rejected 
bid  price  of  a  responsible  bidder,  and  is 
the  lowest  negotiated  price  offered  by  any 
responsible  supplier.  If,  however,  all  the 
facts  are  available  at  the  time  a  request 
for  approval  and  signature  of  the  Sec¬ 
retary  is  submitted,  both  of  the  required 
determinations  may  be  included  in  the 
preparation  of  a  single  Determination 
and  Findings. 

(b)  In  the  event  a  Contracting  Officer 
believes  that  the  bid  prices  have  not  been 
independently  arrived  at  in  open  compe¬ 
tition,  he  shall  in  all  cases  submit  the  in¬ 
formation  required  by  §  591.406-4  of  this 
subchapter  to  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army, 
Attn:  Chief,  Purchases  Branch. 

§  592.216  Purchases  in  the  interest  of 
national  defense  or  industrial  mobiliza¬ 
tion.  (See  §  592.201.) 

§  592.216-2  Application.  Contracts 
for  Phase  II  and  III  Industrial  Mobili¬ 
zation  Planning  Studies  shall  be  nego¬ 
tiated  under  this  authority  rather  than 
section  2  (c)  (10)  of  the  Armed  Serv¬ 
ices  Procurement  Act  of  1947. 

§  592.216-4  Records  and  reports.  Re¬ 
ports  required  by  §  402.216-4  of  this 
title  shall  be  made  in  the  form  and  man¬ 
ner  prescribed  by  Subpart  C,  Part  606 
of  this  subchapter. 

§  592.217  Otherwise  authorized  by 
law.  (See  §  592.201.) 

§  592.217-2  Application.  Section 
2  (c)  (17)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947  preserves  the  authority 
to  negotiate  contracts  specifically  con¬ 
ferred  by  statute  other  than  the  Armed 


Services  Procurement  Act  of  1947  and 
not  repealed  therein.  Contracts  will  not 
be  negotiated  under  this  authority  with¬ 
out  the  prior  approval  of  the  Assistant 
Chief  of  Staff,  G-4  (Chief,  Purchase 
Branch).  Requests  for  such  approvals, 
with  respect  to  either  individual  or 
classes  of  contracts,  will  contain  a  state¬ 
ment  of  pertinent  facts  and  reasons 
therefor,  including  the  citation  of  the 
applicable  statute,  and  will  be  submitted 
through  the  Head  of  the  Procuring  Ac¬ 
tivity  concerned  to  the  Assistant  Chief 
of  Staff,  G-4,  Attn:  CJhief,  Purchases 
Branch. 

§  592.218  Construction  work.  (See 
§  592.201.)  Since  the  authority  con¬ 
tained  in  §  402.218  of  this  title  is  not 
completely  self-sufficient  and  can  be  used 
only  in  conjunction  with  other  statutory 
exceptions  to  formal  advertising,  §  402.- 
218  of  this  title  and  this  section  will  not 
be  cited  as  authority  for  negotiating  the 
procurement  of  construction  work.  Only 
sections  2  (c)  (1),  (2),  (3),  (6),  (10), 
(11),  (12),  or  (15)  of  the  Armed  Services 
Procurement  Act  of  1947  will  be  used  as 
authority  to  negotiate  construction  work. 

§  592.250  Summary  table,  (a)  As  a 
convenience  to  Contracting  Officer,  the 
following  summary  table  sets  forth  (1) 
the  circumstances  under  which  contracts 
may  be  entered  into  as  a  result  of  nego¬ 
tiation  and  without  formal  advertising, 

(2)  the  citation  of  the  applicable  sections 
of  Chapters  IV  and  V  of  this  title, 

(3)  the  citation  of  the  applicable  section 
of  the  Armed  Services  Procurement  Act 
of  1947,  and  (4)  certain  other  data. 

(b)  Since  the  statutory  exceptions  to 
formal  advertising  are  not  all  mutually 
exclusive,  the  table  lists  the  exceptions 
in  order  of  preference  to  assist  Con¬ 
tracting  Officers  in  selecting  the  pre¬ 
ferred  authority  when  a  procurement  can 
be  negotiated  properly  under  more  than 
one  authority. 


Order 

of 

pref. 

Circumstances 

Proc.  Act 
1947  sec. 

Sec.  of 
ch.  IV  of 
this  title 

Sec.  of 
ch.  V  of 
this  title 

Kemarks 

1 

National  emerEency . 

2  (0  (1) 

402. 201 

602. 201 

Use  only  when  directed  by  Secretary. 

2 

Purchases  not  in  excess 
$1,000. 

2  (c)  (3) 

402.203 

692.203 

Pureba^s  not  be  broken  down  in  order  t« 
use  this  authority. 

8 

National  Tlefense  or  In¬ 
dustrial  Mobilization. 

2  (c)  (16) 

402. 216 

692. 216 

Determination  and  Findings  by  Secretary 
necessary.  Copy  to  QAO. 

4 

Experimental,  develop¬ 
mental,  or  research  work. 

2  (c)  (11) 

402.211 

692.211 

Determination  and  Findings  by  Secretary 
necessary  if  over  $25,000.  Copy  to  OAO. 

fi 

Standardization  and  inter- 
changeahility. 

2  (c)  (13) 

402.213 

692. 213 

Determination  and  Fmdings  by  Secretary 
necessary.  Copy  to  OAO. 

6 

Substantial  investment  or 
extended  preparation. 

2  (c)  (14) 

402.214 

692.214 

Determination  and  Findings  by  Secretary 
necessary.  Copy  to  OAO. 

7 

Services  of  ^ucational  in¬ 
stitutions. 

2  (c)  (5) 

402.205 

692.205 

Determinations  and  Findings  by  Secretary 
necessary  except  under  certain  conditions. 
Contract  must  be  approved  by  Secretary. 
Additional  statutory  authority  required. 

8 

Personal  or  profe^ional 
services. 

2  (c)  (4) 

402.204 

692.204 

9 

Medicines  or  medical  sup¬ 
plies. 

2  (c)  (7) 

402.207 

692.207 

Special  publicity  required. 

10 

Authorized  resale . . 

2  (c)  (8) 

402.208 

692.208 

Special  publicity  required. 

11 

Perishable  subsistence . 

2  (c)  (9) 

402.209 

692.209 

Questions  as  to  perishable  or  nonperishable 
determined  by  TQMO. 

12 

Competition  Impractic¬ 
able. 

2  (c)  (10) 

402.210 

692.210 

Statement  of  justification  by  Contracting 
OfiBoer.  Copy  to  OAO, 

13 

Purchases  outside  United 
States. 

2  (c)  (6) 

402.206 

692.206 

Applicability  dependent  upon  geographical 
area. 

14 

Public  exigency . 

2  (c)  (2) 

402.202 

692.202 

Statement  of  Justification  by  Contractmg 
OflScer  necessary.  Copy  to  OAO. 

15 

Negotiation  after  advertis¬ 
ing. 

2  (c)  (16) 

402.216 

602.216 

Determination  and  Findings  by  Secretary 
necessary.  Copy  to  OAO.  , 

Use  only  after  approval  of  Assistant  Chief  oi 
Staff,  Q-4.  Statement  of  Contracting 

16 

Otherwise  authorized  by 
law. 

2  (c)  (17) 

402. 217 

692.217 

17 

Classified  purchases........ 

2  (c)  (12) 

402.212 

692.  U2 

OflScer  required. 

Determination  and  Findings  by  Secrete 
necessary.  Only  oonfldential  or  higher. 
Ckipy  to  QAO. 

Thursday,  September  9,  1954 

§  592.251  Title  II,  First  War  Powers 
Act,  1941,  as  amended.  Negotiation  of 
contracts  under  this  authority  will  be 
governed  by  procedures  contained  in  sub¬ 
part  D,  Part  606  of  this  subchapter. 

SUBPART  C — DETERMINATIONS  AND  FINDINGS 

§  592.301  Nature  of  determinations 
and  findings — (a)  Individual  determina¬ 
tion  and  findings.  Each  proposed  form 
of  an  individual  determination  and  find¬ 
ings  will  be  prepared  in  accordance  with 
§  592.305. 

(b)  Class  determinations  and  findings. 
Determinations  and  Findings,  referred 
to  throughout  Part  402  of  this  title  and 
Part  592  of  this  subchapter,  may  be  made 
with  respect  to  classes  of  purchases  or 
contracts  only  by  the  Secretary.  In  each 
such  case  the  proposed  form  of  a  Deter¬ 
mination  and  Findings  will  provide  that 
such  class  of  purchases  or  contracts  may 
be  negotiated  during  a  specified  period 
only.  Each  proposed  form  of  a  class  De¬ 
termination  and  Findings  will  be  pre¬ 
pared  in  accordance  with  §  592.305.  It  is 
the  policy  of  the  Department  to  make 
determinations  with  respect  to  the  nego¬ 
tiation  of  classes  of  purchases  or  con¬ 
tracts  only  under  special  justifiable 
circumstances. 

§  592.302  Determinations  and  Find¬ 
ings  by  the  Secretary.  In  addition  to  the 
Determinations  and  Findings  required 
by  §  402.302  of  this  title,  the  following 
determinations,  and  written  findings  in 
support  thereof,  may  be  made  only  by 
the  Secretary: 

(a)  Determination  with  respect  to 
negotiated  contracts  for  the  services  of 
educational  institutions  when  the 
amount  involved  exceeds  $25,000  and  is 
for  other  than  tuition  contracts  for  mili¬ 
tary  students  (§  592.205-2  (c)). 

(b)  Determination  with  respect  to  ne¬ 
gotiated  contracts  for  supplies  or  serv¬ 
ices  for  which  it  is  impracticable  to  se¬ 
cure  comp>etition  by  formal  advertising 
when  for  studies  or  surveys  covering 
Industrial  Mobilization  Planning  Phase 
I  Studies  exceeding  $12,000  (§  592.210-2 
(O). 

(c)  Determination  and  Findings  with 
respect  to  procurement  actions  effected 
pursuant  to  Title  n.  First  War  Powers 
Act,  1941,  as  amended,  except  as  other¬ 
wise  specifically  authorized  in  subpart  D, 
Part  606  of  this  subchapter.  Action 
taken  by  the  Army  Contract  Adjustment 
Board  in  this  regard  is  deemed  to  be  the 
action  of  the  Secretary. 

§  592.303  Determinations  and  findings 
by  the  Head  of  a  Procuring  Activity  sign¬ 
ing  as  “a  chief  officer  responsible  for 
procurement.*' 

(a)  In  addition  to  the  determinations, 
and  written  findings  in  support  thereof, 
authorized  to  be  made  by  the  Head  of  a 
Procuring  Activity  by  §  402.303  of  this 
title,  the  Head  of  a  Procuring  Activity 
signing  as  “a  chief  oflBcer  responsible  for 
procurement”  may  make  the  determina¬ 
tion  required  by  §  592.407  (b)  with  re¬ 
spect  to  the  use  of  a  Time  and  Materials 
Contract. 

(b)  The  Head  of  a  Procuring  Activity 
may  delegate  authority  to  make  the  de¬ 
terminations  and  written  findings  re¬ 
quired  by  §§  402.405  and  402.406  of  this 
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title  to  the  Deputy  Head,  Assistant  Head, 
or  Chief  of  Staff  of  the  Procuring  Activ¬ 
ity,  and  to  chiefs  of  principal  purchasing 
ofidces.  Subject  to  the  limitation  con¬ 
tained  in  §  592.304,  he  also  may  person¬ 
ally  select  one  alternate  for  each  such 
delegate:  Provided,  however.  That  such 
alternate  will  be  empowered  to  make  the 
required  determination  only  during  pe¬ 
riods  of  official  absence  of  the  delegate 
for  whom  he  has  been  selected  as  alter¬ 
nate.  Neither  delegates  nor  their  alter¬ 
nates  may  redelegate  this  authority. 

(c)  Determinations  and  Findings 
which  may  be  made  by  the  Head  of  a ) 
Procuring  Activity  in  connection  with 
procurement  actions  effected  under  the 
authority  of  Title  II  of  the  First  War 
Powers  Act,  1941,  as  amended,  are  set 
forth  in  §  606.403-4  of  this  subchapter. 
Such  authority  may  not  be  redelegated 
below  the  level  of  the  Head  of  a  Procur¬ 
ing  Activity  unless  specifically  authorized 
by  the  Under  Secretary  of  the  Army. 

§  592.304  Determinations  and  findings 
by  a  Contracting  Officer,  (a)  The  de¬ 
terminations  required  by  §§  402.404, 
402.405  and  402.406  of  this  title  with  re¬ 
spect  to  the  use  of  a  cost  or  cost-plus-a 
fixed -fee  contract  or  an  incentive  type 
contract  may  not  be  made  by  a  Contract¬ 
ing  Officer,  except  that  the  chief  of  a 
principal  purchasing  office  to  whom  au¬ 
thority  has  been  delegated,  pursuant  to 
§  592.303  (b) ,  may  make  the  determina¬ 
tions  required  by  §§  402.405  and  402.406 
of  this  title,  notwithstanding  the  fact 
that  he  may  also  have  been  designated  a 
Contracting  Officer.  Such  determina¬ 
tions  will  be  made  by  the  Head  of  a  Pro¬ 
curing  Activity  as  provided  in  §  402.303 
(b)  of  this  title,  or  by  such  officers  and 
individuals  to  whom  authority  may  be 
delegated  in  accordance  with  §  592.303 
(b). 

(b)  Contracting  Officers  may  make 
the  determination  required  by  §  592.407 
(b)  with  respect  to  the  use  of  a  Time 
and  Materials  Contract,  if  the  authority 
to  so  do  has  been  delegated  by  the  Head 
of  the  Procuring  Activity. 

§  592.305  Forms  of  determinations  an 
and  findings — ia.)  •  Authority  to  negoti¬ 
ate  an  individual  contract — (1)  Form. 
Individual  Determinations  and  Findings 
with  respect  to  the  negotiation  of  con¬ 
tracts  under  the  authority  of  §§  402.211 
to  402.217  inclusive  of  this  title  and  as 
otherwise  required  by  this  Procedure 
shall  be  prepared  for  the  signature  of  the 
Secretary  (or  where  authorized  by  §  402.- 
211  of  this  title  for  the  signature  of  the 
Head  of  the  Procuring  Activity  signing 
as  ‘‘a  chief  officer  responsible  for  pro¬ 
curement”)  substantially  in  the  form  set 
forth  below  and  in  the  manner  prescribed 
in  §  592.306: 

Department  of  the  Armt 
determination  and  findings  ' 

Authority  To  Negotiate  an  Individual 
Contract 

1.  I  hereby  find  that: 

a.  The  (insert  name  of  Procuring  Activity) 
proposes  to  procure  (describe  briefiy  the 
scope  of  the  work,  or  the  nature  of  the  sup¬ 
plies  or  services  called  for). 

b.  The  estimated  cost  of  the  proposed  pro¬ 
curement  is  $ - -  chargeable  to  Fiscal 

Year  funds. 
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c.  The  procurement  of  the  above  described 
supplies  (services)  by  formal  advertising  is 
not  feasible  because  (summarize  such  per¬ 
tinent  facts  as  are  available  and  relevant  to 
support  the  determination  to  be  made  in 
par.  2) . 

2.  Upon  the  basis  of  the  findings  set  forth 
above,  I  hereby  determine  that  (Insert  state¬ 
ment  of  required  determination  under  appli¬ 
cable  section  of  32  CPR  Part  402,  Subpart  B, 
or  32  CFR,  Part  592,  Support  B) . 

3.  The  above  supplies  (or  services)  may, 
therefore,  be  procured  by  negotiation  pur¬ 
suant  to  section  2  (c)  (insert  applicable 
paragraph)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947  (Pub.  Law  413,  80th  Cong.), 
and  section  (insert  applicable  section)  of  32 
CFR  Ch.  IV,  Subch.  A. 

(Typed  signature) 


(Title) 

In  connection  with  Determinations  and 
Findings  to  be  signed  by  the  Under  Sec¬ 
retary  of  the  Army,  the  following  cer¬ 
tificate  shall  be  included  on  the  face  of 
the  above  form,  and  such  certificate  sha,U 
be  signed  by  the  Head  of  the  Procuring 
Activity,  his  Deputy  or  his  Chief  of  Staff. 

I  certify  that  the  statements  made  herein 
( and  in  the  attachments  hereto  > )  are  correct 
to  the  best  of  my  knowledge  and  belief. 
Signature  is  recommended. 

(2)  Scope  of  determinations  and  find¬ 
ings.  In  general,  it  is  desirable  to  con¬ 
fine  each  Determination  and  Findings  to 
a  single  page,  and  in  that  connection  to 
set  forth  the  necessary  findings  as  briefly 
as  possible  and  to  confine  them  to  only 
those  facts  which  are  necessary  and 
relevant  to  support  the  one  or  more  de¬ 
terminations  that  are  being  made.  It 
is  neither  necessary  nor  desirable  to  jus¬ 
tify  the  choice  of  a  particular  contrac¬ 
tor.  With  respect  to  the  determination 
or  determinations,  it  is  important  to  set 
forth  only  that  one  (or  those)  which  is 
responsive  to  the  various  findings,  and 
necessarily  to  confine  it  to  the  require¬ 
ments  and  the  particular  language  set 
forth  under  the  applicable  exception  in 
the  Act;  further  in  this  connection,  it  is 
important  to  guard  against  a  determi¬ 
nation  in  the  alternative  (except  pos¬ 
sibly  for  the  one  relating  to  “experimen¬ 
tal,  development,  or  research  work”) 
and  to  use  cumulative  language  only 
when  more  than  one  determination  is  in 
fact  supported  by  the  findings  (for  ex¬ 
ample,  under  section  2  (c)  (14),  “sub¬ 
stantial  initial  investment”  and  “ex¬ 
tended  period  of  preparation  for  manu¬ 
facture”).  If  certain  requirements  are 
optional,  however,  it  is  desired  that  the 
Determination  and  Findings  list  only 
those  requirements  of  the  exception 
which  are  essential  and  can  be  strongly 
supported.  There  is  no  objection,  how¬ 
ever,  if  the  facts  warrant,  to  substanti¬ 
ating  all  the  requirements.  All  other 
pertinent  information  should  be  in¬ 
cluded  in  the  request  for  approval  and 
signature  of  the  Determination  and 
Findings  by  the  Secretary. 

(b)  Authority  to  negotiate  a  class  of 
purchases  or  contracts.  Determinations 
and  Findings  with  respect  to  the  nego¬ 
tiation  of  classes  of  purchases  or  con¬ 
tracts,  as  referred  to  in  §  402.301  of  this 
title  and  §  592.301,  shall  be  prepared  as 
set  forth  in  paragraph  (a)  of  this  section, 

*To  be  included  when  applicable. 
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with  appropriate  modifications  to  make 
it  applicable  to  a  class  of  purchases  or 
contracts.  All  such  class  Determina¬ 
tions  and  Findings  shall  be  prepared  for 
the  signature  of  the  Under  Secretary  of 
the  Army. 

(c)  Advance  payments.  Determina¬ 
tions  and  Findings  with  respect  to  ad¬ 
vance  payments  as  set  forth  in  subpart 
E,  Part  402  of  this  title,  shall  be  prepared 
for  the  signature  of  the  Under  Secretary 
of  the  Army  substantially  in  the  form 
set  forth  below  and  in  the  manner  pre¬ 
scribed  in  §  592.306: 

Department  or  the  Armt 

DETERMINATION  AND  FINDINGS 

Authority  for  Advance  Payments 

1.  I  hereby  find  that: 

(a) .  The  (insert  the  name  of  Procuring  Ac¬ 
tivity)  proposes  to  procure  (describe  briefiy 
the  scope  of  the  work,  or  the  nature  of  the 
supplies  or  services  called  for). 

b.  The  estimated  cost  of  the  proposed  pro¬ 
curement  is  $ _ _  chargeable  to  Fiscal 

Year _ funds. 

c.  The  name  of  the  contractor  (or  proposed 

contractor)  is _ 

d.  The  contractor  (or  proposed  contractor) 

cannot  finance  performance  of  the  proposed 
contract  with  its  own  resources  and  is  un¬ 
able  to  secure  adequate  financing  through 
private  sources,  and,  therefore,  it  is  deemed 
necesseo’y  and  appropriate  in  order  to  pro¬ 
cure  the  required  supplies  to  authorize  ad¬ 
vance  payments  in  an  amount  not  exceeding 
♦ . 

e.  No  other  contractor  is  available  to  fur¬ 
nish  the  desired  supplies  (or  services),  upon 
terms  satisfactory  to  the  Department  of  the 
Army,  without  provision  for  advance  pay¬ 
ments. 

f.  The  unliquidated  balance  of  advance 
payments  shall  bear  Interest  at  the  rate  of 

_ %  and  shall  be  subject  to  such  other 

terms  and  conditions  as  may  be  imposed 
by  the  (Head  of  Procuring  Activity)  in  ac¬ 
cordance  with  policies  now  existing  or  here¬ 
after  prescribed. 

2.  Upon  the  basis  of  the  findings  set  forth 

above,  I  hereby  determine  that  pursuant  to 
section  5  (a)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947  (Pub.  Law  413,  80th  Cong.) 
and  32  CFR  402.502,  the  provision  for  ad¬ 
vance  payments  is  in  the  public  interest  or 
In  the  interest  of  national  defense,  and  is 
necessary  and  appropriate  in  order  to  pro¬ 
cure  the  required  supplies  (or  services)  under 
the  contract,  and  such  advance  payments 
not  exceeding  $ _ are  hereby  authorized. 

(Typed  signature) 


(Title) 

The  following  certificate  shall  be  in¬ 
cluded  on  the  face  of  the  above  form,  and 
such  certificate  shall  be  signed  by  the 
Head  of  the  Procuring  Activity,  his 
Deputy,  or  his  Chief  of  Staff: 

I  certify  that  the  statements  made  herein 
(and  in  the  attachments  hereto  *)  are  correct 
to  the  best  of  my  knowledge  and  belief. 
Signature  is  recommended. 

(d)  Method  of  contracting.  Determi¬ 
nation  and  Findings  with  respect  to  the 
use  of  a  cost,  cost-plus-a-flxed-fee,  or 
Incentive  type  contract,  as  set  forth  in 
Subpart  D,  Part  402,  of  this  title  and 
Subpart  D,  Part  592  of  this  subchapter, 
will  be  prepared  for  the  signature  of  the 
Head  of  the  Procuring  Activity,  or  the 
oflacer  or  individual  to  whom  authority 
to  sign  such  a  determination  and  find- 


*  To  be  Included  when  applicable. 


ings  has  been  delegated  pursuant 
to  §  592.303  (b),  substantially  in  the 
following  form.  (Heads  of  Procuring 
Activities  and  Contracting  OfiBcers  may 
use  the  form  set  forth  below  as  a  guide 
in  making  the  determination  required 
by  §  592.407.  If  such  use  is  made  of  the 
form,  change  the  citation  “section  4  (b)  ” 
to  “section  4  (a)  “  in  paragraph  2) : 

Department  of  the  Army 

DETERMINATION  AND  FINDINGS 

Method  of  Contracting 

1.  I  hereby  find  that: 

a.  The  (insert  name  of  Procuring  Activity) 
proposes  to  procure  (describe  briefly  the 
scope  of  the  work,  or  the  nature  of  the 
supplies  or  services  called  for). 

b.  The  estimated  cost  of  the  proposed  pro¬ 
curement  is  $ _ (including,  when  appli¬ 

cable,  a  statement  as  to  the  percentage  of 
proposed  fixed  fee),  chargeable  to  Fiscal  Year 
_ funds. 

c.  The  use  of  a  (insert  type  of  a  contract 
to  be  used)  contract  is  the  most  practicable 
and  likely  to  be  the  least  costly  method  of 
contracting  because  (summarize  such  perti¬ 
nent  facts  as  are  available  and  relevant  to 
support  the  determination  to  be  made  in 
par.  2). 

2.  Upon  the  basis  of  the  findings  set  forth 
above,  1  hereby  determine  that  pursuant  to 
section  4  (b)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947  (Pub.  Law  413,  80th  Cong.), 
and  section  (insert  applicable  section)  of 
32  CFR,  Ch.  IV,  that  the  use  of  a  (insert  type 
of  contract)  contract  (a)  is  likely  to  be  less 
costly  than  other  methods  of  contracting,  or 
(b)  that  it  is  impracticable  to  secure  supplies 
(or  services)  of  the  kind  or  quality  required 
without  the  use  of  a  (insert  type  of  contract) 
contract. 

(Signature) 


(Title) 

§  592.306  Procedure  with  respect  to 
determinations  and  findings,  (a)  Re¬ 
quests  for  approval  of  Determinations 
and  Findings,  referred  to  throughout 
Part  402  of  this  title  and  Part  592  of  this 
subchapter,  and  requiring  the  signature 
of  the  Secretary,  will  contain  a  complete 
statement  of  facts  and  recommendations 
and  be  accompanied  by  the  Determina¬ 
tion  and  Findings  prepared  for  the  ap¬ 
propriate  signature,  as  well  as  supporting 
data  as  are  necessary  to  demonstrate  the 
applicability  of  the  cited  section  of  the 
Armed  Services  Procurement  Act  of  1947. 
In  addition,  each  request  will  cite  the 
appropriate  funds  to  be  used  for  the  pro¬ 
curement. 

(b)  The  Determination  and  Findings, 
request  for  approval  and  signature,  and 
all  supporting  documents  will  be  sub¬ 
mitted  in  quadruplicate  (if  Military  In¬ 
terdepartmental  Purchase  Requests  or 
similar  documents  relating  to  the  trans¬ 
fer  of  funds  are  being  submitted,  dupli¬ 
cate  copies  of  such  documents  will  be 
sufBcient)  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army.  Attn: 
Chief,  Purchases  Branch.  In  the  case  of 
advance  payments,  requests  for  approval 
and  signature  of  Determinations  and 
Findings  will  be  submitted  through  the 
Chief  of  Finance. 

(c)  Requests  for  approval  and  signa¬ 
ture  by  the  Secretary  in  connection  with 
Determinations  and  Findings  authoriz¬ 
ing  procurement  by  negotiation  may  be 
accompanied  by  a  request  for  approval 
of  award  in  those  cases  requiring  such 


award  approval  pursuant  to  §  606.204  of 
this  subchapter. 

(d)  Determinations  and  Findings  in 
connection  with  procurement  actions 
effected  under  authority  of  Title  H,  First 
War  Powers  Act,  1941,  as  amended,  will 
be  requested  as  prescribed  in  Subpart  D, 
Part  606  of  this  subchapter. 

§  592.307  Distribution  of  copies  of  de- 
terminations  and  findings. — (a)  Indi~ 
vidual  determinations.  One  authenti¬ 
cated  copy  of  each  Determination  and 
Findings  required  by  Subpart  C,  Part  402 
of  this  title  will  be  sent  to  the  General 
Accounting  OflBce  with  the  original 
signed  number  of  each  contract  negoti¬ 
ated  and  executed  thereunder.  The 
original  signed  copy  of  each  Determina¬ 
tion  and  Findings  will  be  filed  with  the 
signed  copy  of  the  contract  retained  in 
the  official  files  of  the  purchasing  office  or 
Procuring  Activity  concerned.  Addi¬ 
tional  copies  may  be  distributed  in  ac¬ 
cordance  with  instructions  issued  by 
the  Head  of  the  Procuring  Activity  con¬ 
cerned. 

(b)  Class  determinations.  One  au¬ 
thenticated  copy  of  each  Determination 
ind  Findings  made  with  respect  to  classes 
of  purchases  or  contracts  will  be  sent 
to  the  General  Accounting  Office  with  the 
original  signed  number  of  the  first  con¬ 
tract  negotiated  thereunder.  Each  sub¬ 
sequent  contract  negotiated  thereunder 
shall  refer  on  its  face  to  the  particular 
class  Determination  and  Findings  on  file 
with  the  General  Accounting  Office,  cit¬ 
ing  the  number  of  the  original  contract. 
The  original  signed  copy  of  each  class 
Determination  and  Findings  will  be  filed 
with  the  signed  copy  of  the  first  contract 
negotiated  thereunder  retained  in  the 
files  of  the  purchasing  office  or  Procure¬ 
ment  Activity  concerned.  Additional 
copies  may  be  distributed  in  accordance 
with  instructions  issued  by  the  Head  of 
the  Procuring  Activity  concerned. 

(c)  national  emergency.  The  require¬ 
ments  of  this  section  are  waived  with 
respect  to  contracts  negotiated  under 
§  402.201  of  this  title  and  §  592.201  of  this 
subchapter. 

§  592.308  Maintenance  and  retention 
of  records  {retention  of  determinations 
and  findings,  and  of  other  records)^ 
(a)  Preaward  Transaction  File.  (1) 
Each  purchasing  office  or  installation 
which  initiates  or  effects  procurement  by 
negotiation  will  maintain  a  master  file 
for  each  procurement  initiated.  This 
file  will  contain  the  original  or  a  certified 
copy  of  each  paper  related  to  the  pro¬ 
curement,  beginning  with  the  procure¬ 
ment  directive  or  other  paper  initiating 
the  procurement.  The  purpose  of  the 
file  is  to  provide  a  complete  resume  of 
the  transaction  prior  to  and  including 
the  award.  This  master  file  will  be  pre¬ 
served  in  the  office  or  installation  which 
initiated  the  procurement  for  a  period 
of  6  years  following  final  payment  on  the 
contract  or  contracts  entered  into  under 
the  directive.  As  a  minimum  in  negoti¬ 
ated  procurement,  a  memorandum  for 
record,  signed  by  the  Contracting  Officer 
briefiy  setting  forth  facts,  conclusions 
and  actions  taken  regarding  the  trans¬ 
action  will  be  included  in  the  contract 
file  in  cases  where  such  facts,  conclusions 
and  actions  taken  are  not  otherwise  re- 
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fleeted  in  the  summary  of  negotiations 
and  contract  award  data  where  such 
summary  is  required.  Memorandum  for 
record  and  summary  of  negotiations  as 
mentioned  above  are  not  a  mandatory 
requirement  for  negotiated  purchases 
under  $1,000.  Exceptions  to  the  require¬ 
ment  of  this  section  to  maintain  a  mas¬ 
ter  file  for  each  procurement  initiated 
are  permitted  only  if  responsibility  for 
the  file  is  transferred  to  another  office, 
or,  if  early  retirement  or  destruction  is 
authorized  under  the  provisions  of  per¬ 
tinent  special  regulations. 

(2)  In  the  event  the  resulting  con¬ 
tract  or  contracts  are  transferred  to 
other  offices  or  installations  for  admin¬ 
istration,  only  those  records  that  are  nec¬ 
essary  for  the  administration  of  the  con¬ 
tract  are  required  to  be  forwarded  to  the 
administering  office  or  installations. 
The  cover  sheet  for  the  contract  admin¬ 
istration  file  maintained  by  the  office  or 
installation  administering  the  contract 
(paragraph  (b)  of  this  section)  will 
identify  the  master  file  and  give  the 
name  of  the  installation  where  the  con¬ 
tract  was  initiated  and  where  all  records 
not  transferred  are  maintained.  Orig¬ 
inal  or  authenticated  copies  of  corre¬ 
spondence  pertinent  to  the  contract  and 
all  required  determinations  and  findings 
with  supporting  data,  such  as  are  in¬ 
volved  in  mistakes  in  proposals,  pre¬ 
award  surveys,  etc.,  pertaining  to  a  par¬ 
ticular  contract  will  accompany  such 
contract  at  all  times. 

(3)  The  file  containing  the  records 
and  documents  of  negotiations  referred 
to  in  subparagraph  (1)  of  this  paragraph 
shall  be  identified  by  a  cover  sheet  des¬ 
ignated  as  “Summary  of  Negotiation  and 
Contract  Award  Data."  The  Head  of 
each  Procuring  Activity  is  authorized  to 
publish  an  appropriate  form  of  such  des¬ 
ignation  and  to  delegate  authority  for 
local  reproduction.  The  form  so  pub¬ 
lished  shall  include  as  a  minimum  a 
check  list  and  certification  substantially 
as  detailed  below.  Additional  items  and/ 
or  reductions  of  monetary  limits  sep¬ 
arating  Parts  I  and  II  of  the  form,  de¬ 
termined  by  the  Head  of  a  Procuring 
Activity  to  be  necessary  or  appropriate 
to  its  contract  procedure  or  records 
thereof,  may  be  included  in  the  form 
promulgated  by  the  Procuring  Activity. 

SUMMART  OF  NEGOTIATION  AND  CONTRACT 
Award  Data 

The  purpose  of  this  summary,  pursuant  to 
!  592.308,  is  to  present  a  brief  statement  of 
basic  data  as  to  which  complete  detail  In 
narrative  or  documentary  form  are  contained 
In  the  assembled  file  underlying  this  cover 
»heet.  Each  pertinent  item  on  this  fcHrm  is 
to  be  completed  either  by  filling  in  blanks 
or  by  the  Insertion  of  data  appropriate  to 
the  purpose  of  the  item  and  as  to  which 
supporting  papers  are  contained  in  the  file. 

Contract  date _ _  Contract  No. 

Name  of  Contractor _ _ 

Part  I.  Items  1  to  8  below  will  be  com¬ 
pleted  for  all  negotiated  contracts,  except 
those  covering  small  purchase. 

1.  (Copy  of  procurement  order,  requisition, 
or  document  upon  which  procurement 
is  based,  or  reference  thereto). 
(Complete  justification  for  negotiation). 
(Cc^y  of  request  for  proposals,  including 
drawings  and  specifications  or  reference 
thereto) . 


4.  Number  of  requests  for  proposals  distrib¬ 

uted  _ 

Date  of  distribution _ _ 

Number  of  proposals  received _ _  - 

Date  of  awards _ _ 

5.  (Statement  relative  to  contingent  fees, 

signed  by  the  Contractor). 

6.  (Special  contract  provisions,  or  reference 

thereto) . 

7.  Small  business _ (Yes  or  No) . 

8.  Regular  dealer  _  or  manufacturer 

_ (Yes  or  No) _ _ 

Part  II.  Items  9  to  14  below  will  be  com¬ 
pleted  for  negotiated  contracts  which  are 
expected  to  exceed  $25,000  (except  that  the 
Head  of  each  Procuring  Activity  may  reduce 
the  dollar  value  if  desired). 

9.  Labor  area  classification _ _ 

10.  Amount  of  work  to  be  subcontracted 

$ _ _ percent. 

11.  (Explanation  of  any  Government  finan¬ 

cial  assistance  required  by  the  Con¬ 
tractor)  . 

12.  (Detail  of  survey  or  other  determination 

of  Contractor’s  ability  to  consummate 
the  contract). 

13.  (Justification  for  this  award,  and  deter¬ 

mination  if  required). 

14.  (Summary  of  proposal  received,  with 

comparative  information  on  all  factors 
entering  into  total  cost). 


I  certify  that  I  have  this  date  reviewed 
this  contract  file  and  that  it  contains  papers 
in  support  of  the  above  data  and  is  otherwise 
considered  to  provide  a  clear  and  complete 
record  of  the  negotiation  and  award  of  this 
contract. 

(Signature) _ 

(Contracting  Officer,  or 
Contracting  Officer’s 
Representative ) 


(Date) 

(b)  Contract  administration  file.  Each 
purchasing  office  or  installation  admin¬ 
istering  contracts  awarded  by  negoti¬ 
ation  will  maintain  files  which  will 
provide  a  complete  resume  of  the  admin¬ 
istration  of  each  contract.  Unless  these 
files  are  set  up  on  an  individual  contract 
basis  they  must  be  so  organized  that 
they  will  provide  an  accurate  and  com¬ 
plete  identification  and  cross-reference 
to  related  files.  Upon  final  payment  all 
papers  pertaining  to  the  administration 
of  a  particular  contract  will  be  consoli¬ 
dated  into  a  single  file.  This  file  will  be 
preserved  in  such  office  or  installation 
for  a  period  of  6  years  following  the  final 
payment  on  the  contract  unless  retired 
under  pertinent  special  regulations. 

SUBPART  D — TYPES  OF  CONTRACTS 

§  592.401  Authorized  types  of  con~ 
tracts — (a)  Basic  policy.  In  accordance 
with  the  basic  policy  set  forth  in  §  402.401 
of  this  title  the  fixed-price  type  of  con¬ 
tract  generally  shall  be  used  for  nego¬ 
tiated  contracts;  other  methods  of  con¬ 
tracting  may  be  used  only  when  the  re¬ 
quirements  of  Subpart  D,  Part  402  of  this 
title  and  this  subpart  have  been  satis¬ 
fied. 

(b)  Pricing  in  connection  with  type  of 
contract  selected.  (1)  Efficient  procure¬ 
ment  includes  a  discriminating  use  of 
the  various  types  of  authorized  contracts. 
The  type  of  contract  selected  has  an  im¬ 
portant  bearing  upon  the  price  to  be  paid 
by  the  Government.  When  competitive 
conditions  or  available  cost  data  are  suf¬ 
ficient  to  indicate  reasonableness  of  the 
price,  the  fixed-price  type  of  contract 
under  which  the  price  is  not  subject  to 


subsequent  adjustment  affords  the  most 
effective  means  of  reducing  total  cost  to 
the  Government.  It  is  under  this  type 
of  contract  that  incentives  to  production 
efficiency  are  greatest.  It  must  be  recog¬ 
nized,  however,  that  prices  under  such 
contracts  may  include  charges  for  con¬ 
tingencies.  Such  provisions  may  be 
eliminated,  at  least  in  part,  by  the  use 
of  price  redetermination  clauses.  Many 
of  the  normal  risks  involved  in  contract 
performance  are  shifted  to  the  Govern¬ 
ment  under  the  cost-reimbursement  type 
of  contract  and  the  fixed-price  type  of 
contract  under  which  the  price  is  sub¬ 
ject  to  possible  upward  adjustment. 
The  relative  risk  borne  by  the  contractor, 
the  degree  of  incentive  to  production 
efficiency  and  the  administrative  cost 
involved  under  each  type  of  contract 
should  be  given  careful  consideration  in 
selecting  the  method  of  contracting. 

(2)  It  is  the  policy  of  the  Army  to 
obtain  the  maximum  use  of  funds,  and 
to  secure  the  largest  possible  quantities 
of  materials  of  requisite  quality  which 
can  be  purchased  with  those  funds.  To 
that  end,  efforts  will  be  directed  toward 
close  initial  pricing  and  close  pricing  on 
redetermination,  rather  than  to  rely  on 
recapture  of  excessive  profit  by  statutory 
renegotiation. 

(o)  It  is  the  policy  of  the  Army  to  se¬ 
cure  “close  prices,”  which  will  be  fair 
both  to  the  Government  and  the  con¬ 
tractor  and  which  will  provide  an  incen¬ 
tive  for  efficient  performance  by  estab¬ 
lishing  an  adequate  margin  of  profit  and 
by  eliminating  allowances  for  contin¬ 
gencies  to  the  greatest  extent  possible. 
The  objective  of  this  policy  is  to  keep 
management  alert  in  an  effort  to  avoid 
increased  costs  which  would  reduce  the 
established  profit,  and  to  reduce  costs, 
if  possible,  in  order  to  increase  the  op¬ 
portunity  for  additional  profit. 

(4)  Profit  or  fee  allowances  will  be  de¬ 
termined  separately  under  each  con¬ 
tract,  and  “across-the-board”  agree¬ 
ments  with  contractors  as  to  rates  of 
profit  or  fee  will  not  be  made.  The  de¬ 
termination  of  a  fair  and  reasonable 
profit  or  fee  is  a  matter  of  sound  busi¬ 
ness  judgment.  There  are  no  conclusive 
rules  or  formulas  which  would  be  suit¬ 
able  for  uniform  application;  however,  in 
arriving  at  a  fair  and  reasonable  profit 
or  fee,  the  following  factors  should  be 
considered : 

(i)  Type  of  contract. 

(ii)  Performance  risks. 

(iii)  Record  of  efficiency  in  produc¬ 
tion. 

(iv)  Character  and  extent  of  subcon¬ 
tracting. 

(V)  Reliability  of  contractor’s  cost  es¬ 
timates. 

(vi)  Equipment,  facilities,  or  financial 
assistance  furnished  by  the  Government. 

(vii)  Invested  capital. 

(viii)  Possible  present  or  future  bene¬ 
fit  to  the  contractor. 

(ix)  Value  added  by  the  manufactur¬ 
ing  processes. 

(x)  Contingency  factors. 

§  592.402  Fixed-price  contract,  (a) 
The  fixed-price  contract  provides  for  a 
firm  price  or  prices  for  the  supplies  or 
'services  which  are  being  procured.  This 
type  of  contract  may  include  a  provision 
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for  price  escalation  agreed  to  at  the  time 
of  entering  into  a  contract.  Authorized 
price  escalation  clauses  are  set  forth  in 
§  596.151  of  this  subchapter.  (See  also 
§  402.401  of  this  title  and  §  592.401.) 

(b)  In  a  fixed-price  contract  for  ar¬ 
chitectural  or  engineering  services  relat¬ 
ing  to  any  public  work  or  utility  project, 
the  maximum  price  for  such  services 
shall  not  exceed  six  per  centum  of  the 
estimated  cost  of  such  project  (exclusive 
of  the  fixed  fee  for  the  project) . 

(c)  Part  414  (Contract  Cost  Prin¬ 
ciples)  of  this  title  will  not  be  used  in 
negotiating  prices  under  fixed-price  con¬ 
tracts  other  than  (1)  by  auditors  for  the 
purpose  of  preparing  advisory  reports, 

(2)  by  Contracting  Officers  to  the  extent 
they  deem  it  advisable,  as  a  working 
guide  only,  and  (3)  by  Contracting  Offi¬ 
cers  when  negotiating  research  and  de¬ 
velopment  contracts  with  educational  or 
nonprofit  institutions  when  no  fee  or 
profit  is  contemplated  (see  §  407.704  of 
this  title). 

§  592.403  Fixed-price  contract  with 
provision  for  redetermination  of  price. 

(a)  Pursuant  to  the  policies  set  forth  in 
§  402.403  of  this  title,  an  appropriate 
price  redetermination  clause,  as  author¬ 
ized  in  §  596.152  of  this  subchapter, 
should  be  used  in  fixed-price  contracts 
in  those  instances  when — 

(1)  There  are  no  data  to  indicate 
reasonableness  of  price,  such  as  lack  of 
effective  competition  or  the  absence  of 
an  independent  CJovernment  estimate ;  or 

(2)  The  estimate  of  the  low  offeror,  or 
the  only  offeror,  exceeds  the  independent 
Government  estimate  by  an  unreasonable 
amount;  or 

(3)  It  is  necessary  or  desirable  to  elim¬ 
inate  charges  for  contingencies  from  the 
contract  amount;  or 

(4)  It  is  necessary  or  desirable  to  in¬ 
corporate  incentives  to  increase  produc¬ 
tion  efficiency  and  to  reduce  costs ;  or 

(5)  Other  circumstances  require  pro¬ 
tection  of  the  interests  of  the  Govern¬ 
ment  by  use  of  price  redetermination 
clauses. 

(b)  In  accordance  with  the  above,  the 
forms  of  price  redetermination  clauses 
set  forth  below  may  be  used  in  negotiated 
fixed-price  contracts  without  approval  of 
higher  authority,  except  for  those  ap¬ 
provals  as  may  be  required  by  the  Head 
of  a  Pi'ocuring  Activity.  Price  rede¬ 
termination  clauses  not  included  in  sub- 
paragraphs  (1)  through  (3)  of  this 
paragraph  will  not  be  used  without  the 
prior  approval  of  the  Chief,  Purchases 
Branch,  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army. 

(1)  Form  III  in  any  negotiated  con¬ 
tract  up  to  amounts  not  in  excess  of 
$100,000. 

(2)  Form  II-B  in  any  negotiated  con¬ 
tract  where  the  delivery  schedule  calls 
for  deliveries  over  a  prolonged  period, 
regardless  of  contract  amount. 

(3)  Form  IV  in  any  negotiated  con¬ 
tract,  regardless  of  contract  amount. 

(c)  Upward  revision  to  be  allowed  in 
Forms  II-B  and  IV,  price  redetermina¬ 
tion  clauses,  will  be  limited  to  10  percent 
in  all  possible  cases  and  in  any  event 
limited  to  25  percent.  Only  the  standard 
price  redetermination  clauses,  without 
deviation  except  as  autliorized  herein. 


will  be  used  under  this  excepted  author¬ 
ity.  In  view  of  the  protection  afforded  to 
the  contractor  by  the  use  of  a  price  rede¬ 
determination  clause  in  reduction  of  the 
risks  to  him,  careful  consideration  will  be 
given  in  determining  the  rate  of  profit  to 
be  allowed,  with  due  weight  being  given 
to  the  percentage  of  the  contract  con¬ 
sisting  of  material,  subcontracting, 
standard  commercial  items  (“off-the- 
shelf”  items),  and  purchased  parts.  It 
will  not  be  assumed  that  a  contractor 
who  agrees  to  inclusion  of  a  Form  III, 
price  redetermination  clause  in  a  pro¬ 
posed  contract  is  assuming  appreciable 
risk,  unless  it  can  be  determined  that  the 
price  offered  by  him  does  not  include  con¬ 
tingency  provisions.  Form  IV,  price  re¬ 
determination  clause,  will  be  used  in  lieu 
of' the  Form  n-B  clause  in  production 
contracts  in  all  instances,  regardless  of 
the  contract  amount,  when  the  delivery 
schedule  is  so  short  as  to  preclude  com¬ 
pletion  of  price  redetermination  well  in 
advance  of  completion  of  the  contract  or 
deliveries  thereunder. 

(d)  Part  414  (Contract  Cost  Prin¬ 
ciples)  of  this  title,  will  not  be  used  in 
negotiating  prices  under  fixed-price  con¬ 
tracts  containing  price  redetermination 
clauses  other  than  (1)  by  auditors  for  the 
purpose  of  preparing  advisory  reports, 
(2)  by  Contracting  Officers  to  the  extent 
they  deem  it  advisable,  as  a  working 
guide  only,  and  (3)  by  Contracting  Offi¬ 
cers  when  negotiating  research  and  de¬ 
velopment  contracts  with  educational  or 
nonprofit  institutions  when  no  fee  or 
profit  is  contemplated.  (See  §  407.704  of 
this  title.) 

S  592.405  Cost  contract,  (a)  Pursu¬ 
ant  to  the  requirements  of  §  402.405  of 
this  title,  the  cost  (or  cost-sharing)  type 
of  contract  may  be  used  in  those  cases 
where  fixed-price  (with  or  without  provi¬ 
sion  for  price  redetermination)  contracts 
are  not  suitable,  where  the  contractor’s 
cost  recording  system  facilitates  audit, 
and  where  close  scrutiny  by  Government 
representatives  during  performance  of 
the  contract  will  give  reasonable  assur¬ 
ance  that  the  contractor  is  not  employ¬ 
ing  wasteful  or  extravagant  methods. 

(b)  Standards  for  the  determination 
and  allowance  of  costs  in  connection 
w'ith  the  performance  of  cost  type  con¬ 
tracts  are  set  forth  in  Part  414  of  this 
title. 

§  592.406  Cost-plus-a-fixed-fee  con¬ 
tract.  (a)  Pursuant  to  the  requirements 
of  §  402.406  of  this  title,  the  cost-plus-a- 
fixed-fee  type  of  contract  may  be  used 
in  those  cases  where  fixed-price  (with 
or  without  provision  for  price  redetermi¬ 
nation)  contracts  are  not  suitable,  where 
the  contractor’s  cost  recording  system 
facilitates  audit,  and  where  close  scrutiny 
by  Gtovemment  representatives  during 
performance  of  the  contract  will  give 
reasonable  assurance  that  the  contractor 
is  not  employing  wasteful  or  extravagant 
methods. 

(b)  Under  a  cost-plus-a-fixed-fee  type 
of  contract,  the  contractor  is  reimbursed 
for  substantially  all  its  costs,  and  the 
fixed-fee  represents  essentially  profit 
without  risk.  Such  fee  should  be  deter¬ 
mined  not  by  the  amount  of  the  esti¬ 
mated  cost,  but  by  the  extent  and  nature 
of  the  work  supervised  or  the  services  to 


be  performed  by  the  contractor.  Thus 
in  fixing  the  fee  consideration  should  be 
given,  among  other  factors  such  as  those 
listed  in  §  592.401  (b)  (4),  to  whether 
the  work  or  production  involved  is  com¬ 
plicated  or  simple,  the  turn-over  slow  or 
rapid,  how  much  or  little  of  the  work 
will  be  subcontracted,  and  how  extensive 
or  difficult  the  duties  of  the  prime  con¬ 
tractor  will  be  in  supervising  the  sub¬ 
contracted  work. 

(c)  Standards  for  the  determination 
and  allowance  of  costs  in  connection 
with  the  performance  of  cost-plus-a- 
fixed-fee  type  contracts  are  set  forth  in 
Part  414  of  this  title. 

•§  592.407  Time  and  materials  con¬ 
tract. — (a)  General.  It  is  the  policy  of 
the  Army  that  time  and  materials  con¬ 
tracts  will  be  awarded  only  on  the  basis 
of  sound  business  practice,  and  that  the 
expenditure  of  funds  thereunder  shall  be 
supervised  and  controlled  to  assure  maxi¬ 
mum  return  and  benefit  to  the  Govern¬ 
ment.  In  such  type  of  contracts,  charges 
for  material  will  be  reimbursed  at  Con¬ 
tractor’s  cost  without  allowance  for  over¬ 
head  or  profit;  however,  a  material  han¬ 
dling  charge  may  be  allow'ed  if  in  accord¬ 
ance  with  the  Contractor’s  established 
accounting  system,  and  if  it  is  not  dupli¬ 
cated  in  the  overhead  rate  allowed  the 
contractor. 

(b)  Limitation  on  use.  The  time  and 
materials  type  of  contract  will  be  used 
only  after  a  determination  by  the  Head 
of  the  Procuring  Activity  (or  by  the  Con¬ 
tracting  Officer,  if  so  delegated  in  Pro¬ 
curing  Activity  instructions),  that — 

(1)  Such  method  of  contracting  is 
likely  to  be  less  costly  than  other  meth¬ 
ods;  or 

(2)  It  is  impractical  to  secure  supplies 
or  services  of  the  kind  or  quality  required 
without  the  use  of  such  type  of  contract. 

(c)  Justification  of  use.  The  official 
contract  file  will  contain  a  certificate, 
accomplished  by  the  Contracting  Officer, 
justifying  the  use  of  a  time  and  mate¬ 
rials  contract,  which  certificate  will  in¬ 
clude  information  such  as  the  following: 

(1)  Hourly  rates,  including; overhead 
and  profit,  compared  with — 

(1)  Previous  Governmental  contracts 
of  this  type, 

(ii)  Rates  normally  charged  on  com¬ 
mercial  contracts  of  this  type. 

(iii)  Existing  contracts  with  other 
agencies. 

(2)  Complete  justification  of  profit 
percentages  in  excess  of  10  percent  of 
direct  labor  and  labor  overhead. 

(d)  Reimbursement  for  material.  All 
time  and  material  type  contracts  will 
provide  that  material  purchased,  manu¬ 
factured,  or  otherwise  procured  there¬ 
under  shall  be  reimbursed  by  the  Gov¬ 
ernment  to  the  contractor  at  cost.  For 
the  purpose  of  this  section,  the  term  “at 
cost”  will  be  construed  to  mean: 

(1)  Standard  commercial  parts. 
When  the  Contractor  purchases  the  ma¬ 
terial  furnished,  the  net  cost  (cost  clear 
of  anything  extraneous,  i.  e.,  cash  dis¬ 
counts  trade  discounts,  rebates,  commis¬ 
sions,  and  any  other  allowances  and 
credits  available  to  the  Contractor)  to 
the  Contractor,  regardless  of  date  pur¬ 
chased,  plus  properly  identified  and  sup¬ 
ported  freight  or  transportation  charges, 
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if  any,  paid  by  the  Contractor.  Other 
costs,  such  as  material  handling  expense, 
which  must  be  included  as  a  part  of  over¬ 
head  in  the  unit  labor  rate,  are  not 
allowable  under  this  section. 

(2)  Fabricated  special  parts.  When 
the  Contractor  manufactures  the  mate¬ 
rial  furnished  as  a  nonstandard  item, 
the  net  cost,  including  direct  labor  ex¬ 
pense,  direct  material  expense  (clear  of 
all  deductions,  such  as  cash  discounts, 
trade  discounts,  rebates,  commissions, 
and  any  other  allowances  and  credits 
available  to  the  Contractor)  to  the  Con¬ 
tractor,  plus  allocable  freight  or  trans¬ 
portation  charges,  other  direct  charges, 
if  any,  and  related  overhead  costs  but  no 
allowance  for  profit. 

(3)  Fabricated  standard  parts,  (i) 
When  the  Contractor  manufactures  the 
parts  furnished  as  a  standard  item,  the 
net  cost  (after  deducting  all  discounts, 
rebates,  commissions,  and  all  charges  for 
the  contractor’s  profit)  will  constitute 
the  charge  allowable  at  date  of  delivery 
to  the  Cxovernment;  however,  (ii)  when 
all  or  some  of  the  parts  furnished  appear 
on  a  current  Federal  Supply  Schedule 
the  contract  will  make  reference  to  the 
applicable  schedule (s)  and  the  cost  will 
not  exceed  the  schedule  price  but  will  be 
the  lesser  price  allowed  under  (i)  above. 

§  592.408  Letter  contract.  The  pri¬ 
mary  purpose  of  authorizing  the  use  of 
letter  contracts  preliminary  to  definitive 
contracts  is  to  expedite  the  beginning  of 
production  so  that  deliveries  will  be  ob¬ 
tained  in  time  to  meet  phased  require¬ 
ments,  particularly  in  support  of  troops 
in  combat  and  the  expansion  of  the 
Armed  Forces.  It  is  essential,  however, 
that  letter  contracts  be  converted  to  de¬ 
finitive  contracts  at  the  earliest  practi¬ 
cable  date. 

§  592.408-50  Approval  requirement. 
Letter  contracts,  or  any  other  type  of 
preliminary  contract,  will  not  be  used 
without  prior  approval  of  the  Assistant 
(Hiief  of  Staff,  G-4,  Department  of  the 
Army,  Chief,  Purchases  Branch,  except 
that,  subject  to  limitations  imposed  by 
§  592.408-53,  heads  and  acting  heads  of 
technical  services  are  authorized  to  is¬ 
sue  letter  contracts  as  indicated  below, 
j  (a)  Letter  contracts  for  other  than 
research  and  development.  Heads  and 
acting  heads  of  technical  services  are 
authorized  to  issue  letter  contracts  for 
other  than  research  and  development  in 
amounts  not  to  exceed  $2,500,000  when 
the  total  estimated  definitive  contract 
amount  is  $5,000,000.  When  the  total 
estimated  amount  of  the  definitive  con¬ 
tract  is  less  than  $5,000,000  the  maxi¬ 
mum  amount  of  any  letter  contract 
which  the  heads  of  technical  services 
may  authorize  is  50  percent  of  such  total 
estimated  definitive  contract  amount. 
When  the  total  estimated  definitive  con¬ 
tract  amount  of  any  procurement  ex¬ 
ceeds  $5,000,000,  or  it  is  desired  to  award 
a  letter  contract  for  an  amount  in  excess 
of  50  percent  of  the  total  estimated 
amount  of  the  definitive  contract,  irre¬ 
spective  of  such  total,  prior  approval  of 
the  Assistant  CHiief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Chief,  Purchases 
Branch,  is  required  before  issuance  of 
the  letter  contract.  (For  instructions 
fts  to  information  to  be  furnished  in  re¬ 


questing  authority  to  Issue  letter  con¬ 
tracts  as  herein  specified,  see  S  592.408- 
54.) 

(b)  Letter  contracts  for  research  and 
development.  Chiefs  and  acting  chiefs 
of  technical  services  are  authorized  to 
issue  letter  contracts  for  research  and 
development  within  the  scope  of  an  au¬ 
thorized  research  and  development  proj¬ 
ect  in  amounts  not  to  exceed  $125,000 
when  the  total  estimated  definitive  con¬ 
tract  amount  is  $250,000.  When  the 
total  estimated  amount  of  the  definitive 
contract  is  less  than  $250,000,  the  maxi¬ 
mum  amount  of  any  letter  contract 
which  the  chiefs  of  technical  services 
may  authorize  is  50  percent  of  such  total 
estimated  definitive  contract  amount. 
When  the  total  estimated  definitive  con¬ 
tract  amount  of  any  procurement  ex¬ 
ceeds  $250,000,  or  it  is  desired  to  award 
a  letter  contract  for  an  amount  in  excess 
of  50  percent  of  the  total  estimated 
amount  of  the  definitive  contract,  irre¬ 
spective  of  such  total,  prior  approval  of 
the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Chief,  Purchases 
Branch,  is  required  before  issuance  of 
the  letter  contract.  (For  instructions  as 
to  information  to  be  furnished  in  re¬ 
questing  authority  to  issue  letter  con¬ 
tracts  as  herein  specified,  see  §  592.408- 
54.) 

§  592.408-51  Redelegation  of  author¬ 
ity.  The  authority  delegated  in  §  592.- 
408-50  (a)  and  (b)  may  be  redelegated 
by  chiefs  of  technical  services  to  the  ex¬ 
tent  deemed  necessary  to  personally  se¬ 
lected  members  of  their  organizations. 
Such  selected  members  are  not  author¬ 
ized  to  redelegate  this  authority. 

§  592.408-52  Supersedure  by  defini¬ 
tive  contract,  (a)  Letter  contracts  will 
be  superseded  by  definitive  contracts  at 
the  earliest  practicable  date.  Conse¬ 
quently,  definitive  contracts  will  be  exe¬ 
cuted  promptly  after  proper  considera¬ 
tion  has  been  given,  when  possible,  to 
such  factors  as — 

(1)  Reasonable  assurance  that  the 
terms  reached  are  the  minimum  accept¬ 
able  to  the  contractor  and  are  fair  both 
to  the  Government  and  the  Contractor; 

(2)  Relationship  to  precedents  as  to 
price  redetermination  and  profit  estab¬ 
lished  by  similar  contracts  with  Army, 
Navy,  Air  Force,  or  other  Government 
agencies; 

(3)  The  effect  on  future  contract  ne¬ 
gotiation  with  the  Contractor;  and 

(4)  The  primary  importance  of  meet¬ 
ing  phased  delivery  requirements. 

(b)  Definitive  contracts  executed 
after  15  May  1951  will  contain  the  As¬ 
signment  of  Claims  clause  set  forth  in 
§  596.103-8  of  this  subchapter. 

§  592.408-53  Conditions  for  use.  Sub¬ 
ject  to  §§  592.408-50  and  592.408-51, 
the  authority  to  issue  letter  contracts  is 
contingent  upon  compliance  with  §  592.- 
408  of  this  title  and  the  conditions  set 
forth  below: 

(a)  That  the  definitive  contracts  will 
contain  all  required  standard  clauses,  in 
addition  to  such  standard  optional 
clauses  as  are  necessary  to  protect  fully 
the  interest  of  the  Government,  and  that 
this  provision  will  be  made  a  condition 
of  each  letter  contract. 


(b)  That  all  fixed-price  contracts, 
W'hen  there  is  no  information  upon  which 
to  base  reasonableness  of  price,  will  con¬ 
tain  applicable  standard  price  redeter¬ 
mination  clauses  with  upward  limitations 
thereunder  held  to  a  minimum,  but  in 
no  event  to  exceed  25  percent,  and  that 
this  provision  shall  be  made  a  condition 
of  each  applicable  letter  contract. 

(1)  Irrespective  of  total  estimated  de¬ 
finitive  contract  amount,  a  definitive 
contract  or  letter  contract  providing  for 
a  price  redetermination  clause  with  up¬ 
ward  revisi(m  exceeding  25  percent  must 
have  prior 'approval  of  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Chief,  Purchases  Branch. 

(2)  Independent  Government  esti¬ 
mate,  prepared  prior  to  receiving  esti¬ 
mate  from  the  proposed  Contractor,  may 
be  used  to  determine  reasonableness  of 
price. 

(c)  That  the  fixed-fee  In  a  cost-plus- 
a-fixed-fee  type  of  contract  will  not  ex¬ 
ceed  the  limitations  set  forth  in  §  402.- 
406-1  of  this  title,  with  further  consider¬ 
ation  given  to  the  following: 

(1)  The  absence  of  risk  to  the 
Contractor. 

(2)  The  estimated  quantity  of  the 
following  as  compared  with  the  total  esti¬ 
mated  definitive  contract  price:  (i) 
material,  (ii)  subcontracting,  (iii)  pur¬ 
chased  parts,  and  (iv)  “Off-the-Shelf” 
items. 

(3)  The  size  of  the  proposed  contract. 

(d)  That  the  profit  to  be  paid  shall  be 
consistent  with  the  protection  afforded 
to  the  Contractor  in  the  minimizing  or 
removal  of  risk  to  him,  with  due  consid¬ 
eration  given  to  the  estimated  quantity  of 
the  following  as  compared  to  the  total 
estimated  contract  price:  (1)  material, 
(2)  subcontracting.  (3)  purchased  parts, 
and  (4)  “Off-the-Shelf”  items. 

(e)  That  the  duration  of  the  letter 
contract  will  not  exceed  120  days  from 
the  date  of  execution.  Extensions  which 
increase  the  duration  beyond  120  days 
will  not  be  made  without  prior  approval 
of  the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Chief,  Purchases 
Branch. 

§  592.408-54  Information  to  be  fur¬ 
nished  when  requesting  approval  of 
letter  contracts.  Requests  for  authority 
to  award  letter  contracts  submitted  to 
the  Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Chief,  Purchases 
Branch,  must  indicate  that  the  use  will 
be  in  accordance  with  the  basic  policies 
set  forth  in  §  402.408  of  this  title,  and  will 
include  the  following: 

(a)  Statement  as  to  the  necessity  and 
advantage  to  the  Government  of  the  use 
of  the  proposed  letter  contract. 

(b)  Name  and  address  of  proposed 
Contractor. 

(c)  Location  where  contract  is  to  be 
performed. 

(d)  Brief  description  of  supplies  and 
quantities  to  be  furnished  or  services  to 
be  rendered. 

(e)  Duration  of  letter  contract  in 
number  of  days  from  date  of  execution. 

(f)  Amount  of  letter  contract. 

(g)  Total  estimated  definitive  contract 
amount,  including  estimated  c6st  of  (1) 
facilities,  (2)  special  tooling,  equipment, 
etc.,  (3)  activation  or  reactivation,  (4) 
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training  of  personnel,  and  (5)  subcon¬ 
tracting. 

(h)  Estimated  delivery  schedule. 

(i)  Type  of  definitive  contract  pro¬ 
posed  (fixed-price,  cost-plus-a-fixed-fee, 
etc.). 

<j)  Statement  as  to  whether  the  defin¬ 
itive  contract  will  contain  all  required 
standard  clauses  in  accordance  with  Sub¬ 
chapter  A,  Chapter  IV  and  Subchapter 
G,  Chapter  V  of  this  title,  and  other 
Department  of  the  Army  directives. 

(k)  List  of  all  standard  optional 
clauses  which  will  be  made  a  part  of  the 
definitive  contract,  including  (1)  Patent 
clauses.  (2)  Copyright  clause,  (3)  Special 
Tooling  clause,  (4)  Government  Property 
clause,  (5)  Facility  agreement,  and  (6) 
Price  Redetermination  clause  (including 
form  number  and  percentage  of  upward 
revision) . 

(l)  Statement  that  the  provisions  of 
paragraphs  (j)  and  (k)  of  this  section 
will  be  made  a  condition  of  the  subject 
letter  contract. 

(m)  Statement  that  the  minimization 
of  risk,  through  inclusion  of  the  price 
redetermination  clause,  will  be  given  due 
consideration  in  determining  the  rate  of 
profit  to  be  allowed,  with  further  atten¬ 
tion  given  to  the  amount  of  each  of  the 
following  as  compared  to  the  total  esti¬ 
mated  contract  amount;  (1)  material, 

(2)  subcontracting,  (3)  purchased  parts, 
and  (4)  “Off-the-Shelf”  items. 

(n)  Source  of  funds  to  be  used  in  the 
proposed  procurement,  showing — 

(1)  Total  allocated,  and 

(2)  Total  obligated  to  date,  exclusive 
of  the  proposed  letter  contract. 

(o)  Statement  that  research  and  de¬ 
velopment  funds  will  not  be  used  when 
the  work  to  be  covered  is  not  for  research 
and  development. 

(p)  Statement  that  the  definitive  con¬ 
tract  will  be  executed  with  a  minimum  of 
delay. 

(q)  Statement  that  the  Assistant  Chief 
of  Staff.  G-4,  Department  of  the  Army, 
Chief,  Purchases  Branch,  will  be  notified 
through  the  Head  of  the  respective  Pro¬ 
curing  Activity,  without  delay,  as  to  the 
date  of  execution  of  the  letter  contract. 

(r)  Statement  that  request  for  ap¬ 
proval  of  award,  if  required,  will  be  for¬ 
warded  in  time  to  reach  the  Office  of  the 
Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Chief,  Purchases 
Branch,  no  later  than  15  days  prior  to 
the  expiration  of  the  letter  contract. 

(s)  Statement  that  the  letter  contract 
will  be  reported  on  Individual  Procure¬ 
ment  Action  Report  (DD  Form  350)  in 
the  amount  of  the  letter  contract;  and 
that  subsequent  reports  will  be  sub¬ 
mitted.  when  and  if  changes  are  made  in 
the  amount  of  obligation  of  the  letter 
contract,  only  in  the  amount  of  such 
change,  whether  plus  or  minus.  Further, 
that  when  formal  contract  is  executed, 
report  will  be  made  only  in  the  amount 
of  the  definitive  contract,  less  the  cumu¬ 
lative  obligation  under  the  letter  con¬ 
tract  and  any  changes  thereto.  (See 
Subpart  C,  Part  606  of  this  subchapter.) 

§  592.408-55  Approval  for  modifica¬ 
tion  of  letter  contracts.  Letter  contracts 
approved  for  issuance  by  the  Assistant 
Chief  of  Staff,  G-4,  will  not  be  extended 
or  amended  without  prior  approval  of 


Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Chief,  Purchases 
Branch.  Requests  for  approval  of  exten¬ 
sions  or  increases  will  submitted  in 
the  following  form: 

(a)  Name  and  address  of  Contractor. 

(b)  Description  of  work  to  be  per¬ 
formed,  showing  quantity  of  items  origi¬ 
nally  approved. 

(1)  If  quantities  have  been  increased 
subsequent  to  original  approval,  show 
such  quantities,  authority,  and  date. 

(2)  If  additional  quantities  are  to  be 
procured,  show  such  quantities  and  new 
total. 

(c)  Date  originally  approved. 

(d)  Date  letter  contract  was  executed 
(accepted  by  Contractor). 

(e)  Duration  originally  approved. 

(1)  If  extensions  in  the  duration  have 
been  made  subsequent  to  original  ap¬ 
proval,  show  such  extensions,  authority, 
and  dates. 

(2)  If  additional  days  are  required, 
show  number  required  and  new  total. 

(f)  Amount  of  letter  contract  origi¬ 
nally  approved. 

(1)  If  increases  have  been  made  sub¬ 
sequent  to  original  approval,  show  each 
increase,  authority,  and  dates. 

(2)  If  additional  increase  is  required, 
show  amount  and  new  total,  and  source 
of  funds,  including;  (i)  total  allocated, 
and  (ii)  total  obligated  to  date,  exclu¬ 
sive  of  the  proposed  increase. 

(g)  Estimated  definitive  contract  to¬ 
tal  originally  approved. 

(1)  If  increases  have  been  made  sub¬ 
sequent  to  original  approval,  show  each 
increase,  authority,  and  date. 

(2)  If  additional  increase  is  required, 
show  amount  and  new  total. 

(h)  Complete  justification  for  exten¬ 
sion  or  increase  requested,  including 
reasons  as  to  why  definitive  contract 
cannot  be  executed  without  such 
amendment. 

Note.  The  requirements  of  this  section 
shall  not  be  construed  to  restrict  Procuring 
Activities  from  approving  definitive  con¬ 
tracts,  within  the  authority  of  §  606.204  of 
this  subchapter,  for  which  letter  contracts 
were  approved  by  the  Assistant  Chief  of 
Staff,  Gr-4.  Department  of  the  Army,  Chief, 
Ptirchases  Branch,  prior  to  the  designation 
of  such  authority. 

§  592.409  Other  types  of  contracts — 
(a)  Purchase  order.  A  Purchase  Order 
is  a  fixed-price  contract,  in  the  form  of  a 
written  acceptance  signed  by  the  Con¬ 
tracting  Officer,  for  the  purchase  of  sup¬ 
plies  or  services  from  an  established 
price  list  or  following  a  written  or  oral 
quotation  of  prices.  Purchase  Orders 
i^all  be  used  only  for  negotiated  pur¬ 
chases  and  as  prescribed  in  Part  596  of 
this  subchapter.  DD  Form  738  is  a  type 
of  Purchase  Order  authorized  for  use  for 
purchases  not  in  excess  of  $5,000  (see 
subpart  F,  part  592  of  this  subchapter) . 

(b)  Open-end  contract.  An  open-end 
contract  is  an  agieement  for  supplies  or 
services  which  contains  no  or  varying 
limits  of  time  and  quantity  and  which 
usually  involves  recurring  order  and 
charges  in  varying  degree. 

(c)  Informal  commitment.  (1)  An 
informal  commitment  is  a  verbal  order 
or  written  communication  by  a  Contract¬ 
ing  Officer  or  his  authorized  agent,  re¬ 
questing  a  person  or  firm  to  furnish 


supplies  or  services  to  the  Government 
or  a  defense  Contractor. 

(2)  Informal  commitments  will  be  en¬ 
tered  into  under  the  circumstances  only 
as  authorized  by  §  606.409-1  (c)  of  this 
subchapter,  and  pursuant  to  instructions 
of  the  Head  of  a  Procuring  Activity  is¬ 
sued  under  authority  contained  in  this 
Procedure. 

(3)  Informal  commitments  will  not  be 
entered  into  for  specific  amounts.  The 
basis  of  payment  will  be  “fair  compen¬ 
sation”  as  approved  by  the  appropriate 
approving  authority,  depending  upon  the 
amount  involved. 

(4)  Requests  for  formalization  of  in¬ 
formal  commitments  will  be  processed 
pursuant  to  §  606.409-2  of  this  subchap¬ 
ter  within  10  days  after  completion  of 
performance  thereof. 

(5)  No  payment  will  be  made  or  cer¬ 
tified  in  connection  with  an  informal 
commitment  until  formalization  has 
been  approved  and  accomplished, 

SUBPART  E — ADVANCE  PAYMENTS 

§  592.502  Authority  to  make  advance 
payments.  It  is  the  policy  of  the  Army 
to  require  Contractors  furnishing  sup¬ 
plies  and  services  to  be  able  to  perform 
contracts  with  their  own  funds  or  with 
private  financing.  In  negotiated  pro¬ 
curements,  Contractors  may  be  assisted 
in  financing  needs  by  providing  for  ex¬ 
peditious  reimbursement  for  proper  ex¬ 
penditures  under  cost-reimbursement 
type  contracts,  and  by  use  of  progress 
payments  in  connection  with  fixed-price 
contracts.  The  policy  with  respect  to  the 
use  of  progress  payments  is  set  forth 
in  §  596.150-1  of  this  subchapter.  Ex¬ 
ceptions  to  this  general  policy  may  be 
permitted  in  negotiated  procurements  in 
tho.se  instances  in  which  the  Contractor 
is  particularly  adapted  to  the  supplying 
of  items  or  services  to  be  procured,  but 
who  is  limited  in  working  capital  and  is 
unable  to  obtain  private  commercial  fi¬ 
nancing.  In  such  cases,  consideration 
may  be  given  to  the  use  of  Government 
financing  through  advance  payments  as 
prescribed  in  Subpart  E,  Part  402  of  this 
title  and  subpart. 

(a)  Authority  to  make  advance  pay¬ 
ments  is  vested  in  the  Under  Secretary 
of  the  Army.  Requests  for  such  author¬ 
ity  will,  in  each  instance,  be  submitted  to 
the  Comptroller  of  the  Army,  through 
the  Head  of  the  Procuring  Activity  con¬ 
cerned  and  the  Chief  of  Finance.  The 
request  including  all  supporting  docu¬ 
ments,  submitted  in  original  and  two 
copies,  will  be  supported  by  the  following 
data: 

(1)  All  requests  for  authority  to  make 
advance  payments  will  contain  a  finding 
of  fact  and  recommendation  substanti¬ 
ally  as  follow's,  signed  by  the  Chief  of  the 
originating  office  and  the  Chief  of  each 
office  through  which  the  request  is 
forwarded: 

Based  on  statements  contained  in  In- 
closures  attached  hereto  (and  preceding  In- 
doresements  ’ ) ,  I  find  that  an  Advance  Pay¬ 
ment  of  not  to  exceed _ percent  of  the  total 

cost  of  Contract  No. _ referred  to  herein 

is  proper;  is  in  the  interest  of  national  de¬ 
fense  and  it  is  recommended  that  it  be  ap¬ 
proved  by  the  Under  Secretary  of  the  Army- 


*To  be  included  when  applicable. 
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(2)  All  requests  for  advance  payment 
authorizations  shall  be  accompanied  by 
the  following  information  attached  as 
inclosures: 

(i)  Request  for  advance  payment  by 
Contractor. 

(ii)  Statement  of  Contractor’s  finan¬ 
cial  condition. 

(iii)  Breakdown  of  Contractor’s  esti¬ 
mated  working  capital  requirements 
necessitating  advance  payments  in  the 
amount  requested.  (’This  may  be  evi¬ 
denced  by  flow  charts,  planned  schedules 
of  expenditures,  etc.) 

(iv)  Statement  of  terms  of  the  pro¬ 
posed  advance  and  method  of  repayment 
or  liquidation. 

(V)  An  original  and  two  copies  of  the 
Determination  and  Findings  required  by 
§  402.302  (g)  of  this  title  in  the  form 
set  forth  in  §  592.305  (c) . 

(Vi)  Advance  Payment  Clause 
proposed. 

(vii)  Other  pertinent  information  (to 
include  but  not  be  limited  to)  — 

(a)  Date  and  identifying  symbol  of 
the  approval  of  the  award,  together  with 
citation  of  the  appropriation  available. 

(b)  Type  of  contract  (fixed  price, 
CPFP,  or  cost-reimbursable;  if  fixed 
price  or  CPFF,  state  percentage  rate  of 
profit  or  fee). 

(c)  Rate  of  interest  to  be  charged  on 
advance  payment. 

(d)  If  contract  includes  fee  or  profit 
element  and  no  interest  is  to  be  charged 
on  advance  payment,  statement  of  jus¬ 
tification  therefor. 

(e)  Dollar  amount  of  the  contract, 
the  items  to  be  supplied  and  a  schedule 


available  at  the  time  the  request  is  for¬ 
warded,  a  copy  shall  be  submitted 
promptly  to  the  Chief  of  Finance  for  re¬ 
view  and  filing  subsequent  to  execution. 

§  592.503  Limitations  on  authority  to 
make  advance  payments.  A  request  for 
authorization  to  make  advance  payments 
shall  not  be  forwarded  unless  it  comes 
within  the  provisions  of  §  402.503  of  this 
title.  It  should  be  noted  that  paragraph 
(b)  of  §  402.503  of  this  title  makes  an 
exception  which  permits  advance  pay¬ 
ments  in  connection  with  nonprofit  re¬ 
search  and  development  contracts  with 
educational  institutions. 

§  592.504  Security  provisions.  (a) 
Advance  pajTnents  shall  be  authorized 
only  on  the  furnishing  of  adequate  se¬ 
curity  by  the  Contractor.  This  security 
shall  be  that  required  under  provisions 
of  the  contract  involved.  A  guarantee 
by,  or  bond  of,  a  parent  corporation  is 
desirable  if  the  subsidiary  corporation 
has  limited  financial  responsibility,  espe¬ 
cially  in  the  case  of  a  newly  formed  sub¬ 
sidiary  corporation.  Whether  or  not 
guarantees,  subordination  agreements, 
or  other  security  devices  shall  be  required 
in  connection  with  advance  payments  is 
within  the  discretion  of  the  Secretary. 
Advance  payment  bonds  shall  be  re¬ 
quired  only  in  the  most  exceptional  cir¬ 
cumstances. 

(b)  When  contract  clause  provides  for 
deposit  of  monies  from  the  advance  pay¬ 
ment  to  be  placed  in  a  special  bank  ac¬ 
count.  the  contractor  shall  obtain,  exe¬ 
cute,  and  turn  over  to  the  Contracting 
Officer  for  transmittal,  through  the  Head 


of  deliveries. 

(viii)  Copy  of  the  Contracting  Offi¬ 
cer’s  report  on  the  advance  payment  re¬ 


quest,  if  any. 

(3)  Letter  or  forwarding  indorsement 
from  the  Head  of  the  Procuring  Activity 
shall  also  include  statements  as  to  the 
following ; 

(i)  Existence  of  requirement  for  the 
goods  or  services. 

(ii)  That  no  other  contractor  with 
other  means  of  financing  is  available 
on  an  equally  desirable  basis. 

(iii)  Security  proposed  to  protect  the 
Government  against  loss,  together  with 
definite  recommendation  as  to  the  ade¬ 
quacy  thereof  and  negative  covenants,  if 
any,  needed  for  further  protection  of  the 
Government  against  loss. 

(iv)  'That  definitive  contract  will  con¬ 
tain  an  Advance  Payment  Article  in  the 
form  inclosed. 

(V)  Cleneral  character  and  responsi¬ 
bility  of  the  Contractor,  as  well  as  his 
technical  ability  to  perform  the  contract, 
including  statement  of  prior  or  existing 
contracts  entered  into  with  contractor. 
Contracts  so  listed  shall  indicate — 

(a)  Whether  contract  contained  pro¬ 
vision  for  advance  payments;  and  if  so, 
the  amount  thereof  and  were  advances 
made  with  or  without  interest. 

(b)  Tsrpe  of  contract  (fixed  price  with 
profit,  CPFF  or  cost-reimbursable) . 

(b)  Requests  for  approval  of  the  au¬ 
thorization  of  an  advance  pasrment  may 
be  presented  during  the  negotiation  of 
a  contract  and  prior  to  completion  there¬ 
of.  If  the  proposed  contract  is  available, 
a  copy  thereof  shall  be  attached  to  the 
request.  If  copy  of  the  contract  is  not 


of  the  Procuring  Activity  concerned  and 
the  Chief  of  Finance,  to  the  Comptroller 
of  the  Army  two  copies  of  an  agreement 
executed  by  each  bank  in  which  a  con¬ 
trol  bank  account  is  established.  Such 
an  agreement  shall  be  prepared  substan¬ 
tially  in  the  following  form: 

Agreement 

Agreement  entered  into  this _ day  of 

- 195 — ,  between  the  United  States  of 

America,  represented  by  the  Ctontracting  Of- 
^er  executing  this  agreement,  hereinafter 

called  the  Government, _ _ 

(Contractor) 

a  corporation  organized  and  existing  under 


the  laws  of  the  State  of _ _  herein¬ 
after  called  the  Contractor,  and _ _ 

a  banking  corporation  of  the  State  of 

- -  located  - -  hereinafter 

called  the  bank.<« 

RECITALS 

(a)  Under  date  of _ _  195-_,  the 


Government  and  the  Contractor  entered  into 

Contract  No.  _ _  or  a  supplemental 

Agreement  thereto,  providing  for  the  mak¬ 
ing  of  certain  advance  payments  to  the 
Contractor. 

(b)  Said  Contract  or  Supplemental  Agree¬ 
ment  requires  that  amounts  advanced  to  the 
Contractor  thereunder  be  deposited  in  a 
Special  Bank  Account  or  accounts  at  a 
member  bank  or  banks  of  the  Federal  Re¬ 
serve  System  or  any  “Insured”  bank  within 
the  meaning  of  the  Act  creating  the  Federal 
Deposit  Insurance  Corporation  (Act  of  Au¬ 
gust  23,  1935;  49  Stat.  684,  as  amended;  12 
U.  S.  C.  264 ) ,  separate  from  the  Contractor’s 
general  or  other  funds;  and,  the  bank  being 
such  a  bank,  the  parties  are  agreeable  to  so 
depositing  said  amounts  with  the  bank. 

(c)  It  is  further  agreed  that  the  Govern¬ 
ment  shall  have  a  lien  upon  the  credit  bal¬ 
ance  in  said  account  to  secure  repayment  of 


all  advance  payments  made  to  the  Contrac¬ 
tor,  which  lien  shall  be  superior  to  any  lien 
or  claim  of  the  bank  with  respect  to  such 
account.  In  the  event  of  the  service  of  any 
writ  of  attachment,  levy  of  execution  or  com¬ 
mencement  of  garnishment  proceedings  with 
respect  to  the  Special  Bank  Account,  the 
bank  will  promptly  notify  the  office  adminis¬ 
tering  the  advance  payment  thereof. 

Now,  therefore,  in  consideration  of  the 
premises  and  for  other  good  and  valuable 
considerations,  the  parties  hereto  agree  that 
the  bank  will  be  bound  by  the  provisions  of 
said  contract  or  contracts  relating  to  the 
deposit  and  withdrawal  of  funds  in  the  Army 
Special  Bank  Account,  but  shall  not  be  re¬ 
sponsible  for  the  application  of  fupds  with¬ 
drawn  from  said  account. 

In  witness  whereof  the  parties  hereto  have 
caused  this  Agreement  to  be  executed  as  of 
the  day  and  year  first  above  written. 

The  United  States  or  America, 

By . . . 

(Official  Title) 


By 

By 


(Contractor) 
(Bank  Depository) 


(c)  Upon  the  liquidation  of  advance 
payments,  releases,  and  agreements  to 
release  mortgages,  guarantors  in  guar¬ 
anty  agi’eements,  sureties  on  advance 
payment  bonds,  and  other  security  de¬ 
vices  which  may  be  required  in  connec¬ 
tion  with  advance  payments,  will  be 
executed  by  the  Under  Secretary  of  the 
Army.  Requests  for  such  executions, 
accompanied  by  a  certification  of  the 
Contracting  Officer  that  the  advance 
payment  has  been  completely  liquidated, 
will  be  forwarded  to  the  Under  Secre¬ 
tary  of  the  Army  (address  request  to  the 
Comptroller  of  the  Army)  through  the 
Hea(i  of  the  Procurement  Activity  con¬ 
cerned  and  the  Chief  of  Finance. 


§  592.505  Interest  on  advance  pay- 
ments.  Except  when  specifically  author¬ 
ized  by  the  Under  Secretary  of  the  Army 
to  be  made  without  interest,  whenever 
an  advance  payment  is  made  to  a  Con¬ 
tractor  by  the  Army,  a  charge  will  be 
made  for  use  of  Government  money  so 
furnished.  The  charge  will  be  in  the 
nature  of  an  interest  charge,  computed 
on  the  rate  set  by  the  Under  Secretary  of 
the  Army  and  figured  in  accordance  with 
SR  35-225-8  (Fiscal  Accounting — Ac¬ 
counting  and  Reporting  for  Advance 
Payments  and  Recoupments).  In  the 
case  of  a  fixed-price  contract,  the 
amount  of  the  charge  will  be  deducted 
from  payments  under  the  contract.  In 
the  case  of  a  cost-plus-fixed-fee  con¬ 
tract,  the  charge  will  be  deducted  from 
the  amount  of  the  fee  otherwise  payable 
to  the  Contractor.  In  case  such  fee  is 
not  sufficient  to  take  care  of  such  inter¬ 
est,  chargeable  deduction  will  be  made 
from  any  other  monies  due  the  Con¬ 
tractor.  Such  interest  will  not  be  an 
item  of  reimbursable  cost  under  the 
contract. 


§  592.506  Reports.  See  SR  35-225-8 
(Fiscal  Accounting — Accounting  and  Re¬ 
porting  for  Advance  Payments  and 
Recoupments) . 


§  592.550  Contract  clauses.  Instruc¬ 
tions  pertaining  to  the  use  of  contract 
clauses  providing  for  advance  payments 
are  set  forth  in  §  596.150-2  of  this  sub¬ 
chapter. 
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RULES  AND  REGULATIONS 


S  592.551  Uncollected  balances.  For 
action  to  be  taken  on  uncollected  bal> 
ances  on  advance  payments  under  con¬ 
tracts,  see  SR  35-225-8  (Fiscal  Account¬ 
ing — Accounting  and  Reporting  for 
Advance  Payments  and  Recoupments). 


SUBPART  F — SMALL  PURCHASES 


§  592.601  Purpose,  (a)  With  the 
realization  that  small  purchases  com¬ 
prise  a  very  large  percentage  (approxi¬ 
mately  40  percent)  of  procurement  ac¬ 
tions  and  a  very  small  percentage  (less 
than  1  percent)  of  the  total  dollar  value, 
much  attention  has  been  centered  on 
simplifying  the  small  purchase  proce¬ 
dure.  It  is  believed  that  a  clear  under¬ 
standing  of  the  background  and  intent 
of  this  procedure  is  necessary  for  its 
intelligent  use  and  maintenance  of  its 
simplicity.  With  the  knowledge  that  for 
many  years  it  has  cost  the  Government 
more  money  to  effect  a  very  small  pur¬ 
chase  than  the  actual  value  of  the  pur¬ 
chase,  Congressional  and  other  govern¬ 
mental  groups  and  the  Department  of 
the  Army  have  been  striving  to  reduce 
and,  if  possible,  invert  this  situation. 

(b)  In  order  to  simplify  small  pur¬ 
chases,  the  Department  of  the  Army  has 
established  the  use  of  three  procedures 
authorized  by  the  Department  of  De¬ 
fense,  namely,  the  use  of  DD  Form  738 
(Order  and  Voucher  for  Purchase  of 
Supplies  or  Services) ,  Standard  Form  44 
(Purchase  Order — Invoice — ^Voucher ) , 
and  the  imprest  fund.  These  forms  and 
procedures  are  so  designed  that  proper 
utilization  thereof  will  simplify  the  small 
purchase  procedure  and  reduce  admin¬ 
istrative  costs  and  workload.  In  addi¬ 
tion  to  these  three  procedures,  negotiated 
procurements  may  be  made  where 
deemed  necessary  by  the  contracting 
officer  by  the  use  nf  other  approved  pur¬ 
chase  forms  not  specifically  designed  for 
small  purchases. 

(c)  This  subpart  is  to  be  considered 
as  a  general  guide  in  the  making  of  small 
purchases  except  where  specific  action  is 
directed.  It  is  anticipated  that  proce¬ 
dures  at  individual  installations  or  com¬ 
mands  will  vary  slightly  according  to 
local  conditions  and  to  meet  specific  sit¬ 
uations.  In  this  connection  audits, 
inspections,  requests  for  copies  of  pur¬ 
chase  documents,  completeness  of  con¬ 
tract  files,  and  normal  procurement  safe¬ 
guards  in  general  must  be  considered 
with  respect  to  the  objectives  to  be  at¬ 
tained.  Only  the  minimum  adequate 
protection  should  be  established  in  the 
small  purchase  area.  Any  additions 
tend  to  increase  the  administrative  costs 
and  workload.  The  extent  of  such  pro¬ 
tection  to  the  Government  is  a  command 
decision  at  each  successive  echelon. 


ment  Act  of  1947,  however,  will  be  cited 
as  authority  to  negotiate  small  pur¬ 
chases  as  defined  in  §  402.600  of  this 
title,  during  a  period  of  national  emer- 
•  gency  declared  by  the  President  or  by 
Congress  and  when  the  Secretary  has 
made  a  determination  in  accordance 
with  §  402.201  of  this  title  and  §  592.201 
to  negotiate  under  section  2  (c)  (1). 

(c)  The  notification  of  unsuccessful 
suppliers,  required  by  §  592.150  is  not 
required  for  small  purchases  made  by 
negotiation. 

(d)  The  written  determination  by  the 
Contracting  Officer  as  to  the  necessity 
for  preaward  survey,  required  by 
§  590.357  of  this  subchapter,  is  not  re¬ 
quired  for  small  purchases  made  by 
negotiation. 

(e)  Statement  of  justification  for 
negotiation,  required  by  §  592.201-2  (d), 
is  not  required  for  small  purchases  made 
by  negotiation. 

(f)  la  requesting  quotations  (oral 
quotations  are  desirable)  from  vendors, 
all  items  in  similar  categories  (such  as, 
small  hardware  items,  spare  parts  for 
vehicles,  office  supplies,  etc.)  may  be 
grouped  on  the  same  purchase  order  and 
the  lowest  aggregate  quotation  rather 
than  the  lowest  quotation  on  each  item 
may  be  accepted.  The  vendor  will  be 
advised  of  this  when  he  is  requested  to 
quote. 

(g)  Submission  of  quotations  by  ven¬ 
dors  incident  to  small  purchases  will  be 
made  in  accordance  with  §  606.201  (b) 
of  this  subchapter. 

(h)  The  overriding  consideration  in 
small  purchase  procedure  is  to  accom¬ 
plish  such  procurement  as  economically, 
simply,  and  expeditiously  as  practicable. 
Accordingly,  administrative  require¬ 
ments  not  contained  in  Subchapter  G, 
Chapter  V,  or  Subchapter  A,  Chapter  IV 
of  this  title  for  additional  copies  or  wider 
distribution  of  small  purchase  contracts, 
delivery  orders,  or  the  addition  of  certif¬ 
icates  with  regard  to  the  use  or  purpose 
of  the  items  being  purchased,  required 
for  accounting  or  other  purposes,  will 
not  be  observed  by  contracting  officers. 
Any  exception  deemed  necessary  will 
authorized  in  the  future  only  througn 
issuance  of  changes  to  Subchapter  G, 
Chapter  V,  of  this  title  or  in  Army  Pro¬ 
curement  Circulars. 


§  592.602  Policy,  (a)  Small  pur¬ 
chases  will  be  made  by  negotiation. 
Written  determinations  with  respect  to 
the  method  of  effecting  small  purchases 
are  not  required,  unless  specifically  di¬ 
rected  in  this  subpart. 

(b)  Section  2  (c)  (3),  Armed  Services 
Procurement  Act  of  1947,  authorizes  the 
negotiation  of  purchases  and  contracts 
without  advertising  if  the  aggregate 
amount  does  not  exceed  $1,000.  Section 
2  (c)  (1)  of  the  Armed  Services  Procure¬ 


§  592.604  Imprest  Fund.  (a)  The 
Imprest  Fund  is  the  method  preferred 
for  accomplishing  small  purchases  when 
cash  payment  is  contemplated.  In  addi¬ 
tion  to  the  instruction  in  §  402.604  of  this 
title  the  details  of  its  operation  are  con¬ 
tained  in  SR  35-350-10  (Imprest  Funds 
for  Small  Purchases) .  It  is  the  only  au¬ 
thorized  cash  small  purchase  procedure, 
except  for  cash  payments  by  Accountable 
Disbursing  OflBcers. 

(b)  The  Imprest  Fund  may  be  used 
to  pay  for  items  listed  on  the  Federal 
Supply  Schedules  if  the  vendor  concurs. 

(c)  On  Standard  Form  1165  there  is 
space  to  list  only  four  items.  If  more 
space  is  necessary  in  a  purchase  trans¬ 
action  using  the  Imprest  Fund,  a  plain 
sheet  of  paper  may  be  used  as  a  con¬ 
tinuation  sheet.  The  total  amount  of 
the  transaction  must  appear  on  the 
Standard  Form  1165. 


§  592.605  Order  -  invoice  -  voucher 
method  {Standard  Form  44). 

§  592.605-1  Limitations  on  use. 
Standard  Form  44  is  authorized  for  use 
within  and  outside  the  continental  limits 
of  the  United  States. 

'§  592.605-2  Examples  of  use.  (a) 
Standard  Form  44  (U.  S.  Government 
Purchase  Order  —  Invoice  —  Voucher ) 
which  has  been  promulgated  by  the  Ad¬ 
ministrator  of  General  Services  with  the 
approval  of  the  Comptroller  General  of 
the  United  States,  is  authorized  for  ac¬ 
complishing  small  purchases  of  supplies 
and  services  other  than  personal.  The 
primary  purpose  of  the  form  and  the 
procedure  for  its  use  is  to  permit  greater 
economy  and  convenience  for  both  the 
Government  and  the  vendor  than  that 
which  results  from  the  use  of  other  pro¬ 
cedures.  It  provides  in  one  document  a 
purchase  order  or  delivery  orders,  a  re¬ 
ceiving  report,  a  property  voucher,  and 
a  payment  voucher.  In  addition  to  the 
conditions  for  use  cited  in  §  402.605-2  of 
this  title,  it  is  intended  for,  but  not  lim¬ 
ited  to  use  in  the  following  general  cate¬ 
gories  of  purchasing  operations.  For — 

(1)  Small  purchases  (particularly 
those  less  than  $10)  where  vendors  are 
reluctant  to  honor  small  orders  because 
of  administrative  and  billing  expenses. 

( 2 )  Purchasing  f  rom  small  mercha  nts, 
farmers,  truckers,  or  any  other  individual 
not  equipped  to  bill  sales  in  accordance 
with  normal  business  practices  and  not 
well  versed  in  dealing  with  the  Federal 
Government. 

(3)  Other  transactions  where  its  use 
will  minimize  paper  work  and  adminis¬ 
trative  expense  and  act  as  an  incentive 
for  the  seller  to  do  business  with  the 
Government  by  simplifying  purchasing 
and  expediting  payment. 

(b)  The  only  authorized  payment 
method  is  by  check  unless  payment  is 
made  by  an  accountable  disbursing  offi¬ 
cer,  The  general  instructions  for  use 
and  preparation  of  the  form  are  pre¬ 
scribed  in  §§  592.605-50  and  592.605-54. 
Additional  instructions  are  prescribed  in 
§§  592.605-52,  592.605-53  and  592.605-54, 
which  are  applicable  to  the  check  pur¬ 
chase  method. 

§  592.605-50  Instructions  for  use. 
(a)  Purchases  with  this  form  will  be 
accomplished  by  the  ordering  officer  as 
indicated  under  the  space  by  this  desig¬ 
nation  on  Standard  Form  44.  The  order¬ 
ing  officer  will  be  the  contracting  officer 
and/or  other  officers  as  may  be  desig¬ 
nated  by  the  commanding  officer  of  the 
installation,  if  deemed  to  be  practicable. 
For  example,  representatives  of  the  post 
repair  shop,  post  supply  offices,  organi¬ 
zational  units,  and  other  offices  may  be 
appointed  as  ordering  officers  to  facili¬ 
tate  the  accomplishment  of  such  pur¬ 
chases  for  the  user.  The  appointment 
of  such  ordering  officers  should  define 
the  scope  and  limitations  of  their  au¬ 
thority,  such  as  the  supplies  or  services 
that  may  be  purchased. 

(b)  All  purchases  under  this  proced¬ 
ure  will  be  negotiated  under  the  author¬ 
ity  of  section  2  (c)  (1),  Public  Law  413, 
80th  Congress  during  the  period  of  the 
National  Emergency,  otherwise  the  au¬ 
thority  will  be  under  section  2  (c)  (3). 
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but  the  citation  of  this  authority  on 
Standard  Form  44  is  not  necessary.  Or¬ 
dering  officers  will  take  advantage  of 
competition  whenever  practicable  to 
purchase  supplies  or  services  at  the  most 
favorable  price  to  the  Government; 
however,  competition  is  not  required  in 
purchases  of  $100  or  less  where  the  price 
is  known  to  be  reasonably  competitive. 
In  any  case,  the  prices  paid  for  supplies 
or  services  must  be  just  and  reasonable 
and  not  above  the  established  price  for 
the  quantity  of  items  involved. 

(c)  Standard  Form  44  may  be  used 
for  the  purchase  of  supplies  or  services 
under  the  following  conditions: 

(1)  No  special  contract  form  or 
clauses  are  necessary,  except  as  provided 
in  §  592.651. 

(2)  The  items  are  authorized  for  pur-  n 
chase  by  the  installation  concerned. 

(3)  To  order  items  from  GSA  stores 
depots  or  the  Federal  Supply  Schedules. 

(d)  The  ordering  officer  will  be  re¬ 
sponsible  for  assuring  that  funds  have 
been  made  available  in  the  estimate 
amount  of  the  purchase  contemplated, 
and  for  entering  in  the  appropriate 
spaces,  on  Standard  Form  44,  the  prop¬ 
er  accounting  classification  to  be 
charged.  The  signature  of  the  ordering 
officer  on  Standard  Form  44  will  consti¬ 
tute  the  certification  that  funds  are 
available  under  the  appropriation  and 
allotment  cited  in  the  accounting  class¬ 
ification.  Where  purchases  occur  fre¬ 
quently,  the  ordering  officer  may  obtain 
a  lump-sum  certification  of  funds  from 
the  fiscal  officer  under  each  applicable 
allotment  account  for  a  specified  period 
of  time.  The  ordering  officer  will  advise 
the  fiscal  officer  before  the  close  of  each 
accounting  month  the  amount  of  all 
purchases  made  on  Standard  Form  44 
which  have  not  been  submitted  to  him 
for  recording  of  the  obligation  (§  592.- 
605-53  (c). 

(e)  The  four-part  form  is  printed  in 
book  form,  with  GSA  instructions  for 
use  printed  on  the  inside  front  cover. 
In  case  of  conflict  between  the  GSA  in¬ 
structions,  and  those  contained  in  this 
subpart  F,  the  latter  will  govern. 

§  592.605-51  Preparation.  (a)  Or¬ 
dering  officers  will  execute  Standard 
Form  44  in  quintuplicate  at  the  tim#*  of 
purchase.  Entries  will  be  made  in  the 
spaces,  as  outlined  below,  starting  with 
the  space  “Date  of‘  order”  and  ending 
with  the  space  “Appropriation,  limita¬ 
tion,  project  or  other  accounting 
classification.” 

(b)  Date  of  order — appropriate  date 
will  be  noted. 

(c)  Following  the  name  of  the  agency, 
“Department  of  the  Army,”  and  in  the 
space  “Mailing  address,”  there  will  be 
inserted  the  name  and  address  of  the  is¬ 
suing  officer  or  organization. 

Example:  Department  of  the  Army 

Ordnance  Maintenance  Shop 
Camp  Hood,  Texas 

(d)  In  the  spaces  “Furnish  to”  and 
"Address,”  the  name  and  address  of  the 
office  organization  that  is  to  receive  the 
item  will  be  inserted. 

<e)  The  columns  headed  "Quantity,” 
"Item.”  and  “Unit”  will  be  filled  in  by 
the  ordering  officer.  The  column  headed 


“Amount”  and  the  spaces  designated 
“Total”  and  “Discount”  are  to  be  filled 
in  either  by  the  seller  or  by  the  ordering 
officer  prior  to  the  form  being  signed  by 
the  ordering'  officer. 

(f)  The  space  “Purpose”  may  be  left 
blank.  The  complete  accounting  classi¬ 
fication  which  is  to  be  charged  will  be 
inserted  in  the  space  “Appropriation, 
limitation,  project,  or  other  accounting 
classification.” 

(g)  The  signature  of  the  seller  must 
be  obtained  in  the  space  for  certification 
of  the  bill  or  certified  vendor’s  invoice 
attached  to  the  original  Standard  Form 
44,  U.  S.  Government  Purchase  Order- 
Invoice-Voucher  (Copy  No.  1). 

(h)  The  signature  and  title  of  the 
ordering  officer  should  be  inserted  in  the 
space  “Ordered  by.” 

(i)  All  copies  of  the  form  must  be 
legible.  If  the  form  is  to  be  prepared 
with  a  pencil,  an  indelible  pencil  should 
be  used.  If  a  plain  pen  instead  of  a  ball¬ 
point  pen  is  used,  caution  should  be  taken 
to  see  that  the  writing  shows  on  all 
copies. 

(j)  The  business  or  trade  name  and 
address  of  the  seller  must  be  printed  in 
the  space  provided  in  order  to  facilitate 
payment. 

(k)  The  signature  of  the  authorized 
certifying  officer  will  be  inserted  In  the 
designated  space  after  the  supplies  or 
services  have  been  received,  the  receiving 
section  ot  the  form  has  been  executed, 
and  all  other  entries  have  been  made  for 
payment  of  the  bill.  To  comply  with 
paragraph  2,  SR  35-3210-10,  copies  of 
the  form  will  be  routed  so  that  the  person 
acknowledging  receipt  of  the  supplies 
may  also  indicate  receipt  on  the  reverse 
side  of  Copy  No,  1.  When  the  voucher 
covers  nonpersonal  services,  a  certificate 
of  satisfactory  performance  will  be  in¬ 
serted  and  signed  on  Copy  No.  1. 

§  592.605-52  Record  of  purchases  for 
the  ordering  officer.  The  ordering  officer 
will  maintain  a  record  of  purchases  for 
his  own  use. 

§  592.605-53  Check  purchase  method. 
(a)  When  delivery  is  made  to  the  or¬ 
dering  officer,  the  section  showing  re¬ 
ceipt  of  the  items  will  be  accomplished 
by  him  on  appropriate  copies. 

(b)  When  delivery  is  to  be  made  to 
anyone  other  than  the  ordering  officer, 
the  copies  of  Standard  Form  44  will  be 
forwarded  to  the  individual  authorized  to 
receive  the  supplies  or  services  for  ac¬ 
complishment  of  the  receiving  section 
and  for  obtaining  the  vendor’s  signature 
on  copy  No.  1  (Seller’s  Invoice)  for  cer¬ 
tification  of  the  bill.  After  accomplish¬ 
ment  of  these  sections,  copy  No.  2  (Sell¬ 
er’s  Copy  of  Invoice)  will  be  given  to  the 
vendor.  Copy  No.  4  (Memorandum 
Copy)  will  be  forwarded  to  the  appropri¬ 
ate  property  officer;  copy  No.  1,  Copy  No. 
3  (Receiving  Report — Accounting  Copy) , 
and  copy  No.  5  (Additional  Copy)  will  be 
returned  to  the  ordering  officer  for  pro¬ 
cessing  as  a  voucher. 

(c)  For  the  obligation  of  ftmds,  all 
vouchers  will  be  transmitted  through  the 
fiscal  officer  to  the  disbursing  officer. 
See  §  592.605-55  for  the  illustration  of  the 
flow  of  documents. 

(d)  The  disbursing  officer  will  place 
the  order  number(s)  of  Standard  Form 
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44  on  the  check  so  that*  the  vendor  may 
identify  the  transaction. 

(e)  When  Standard  Form  1034 — Re¬ 
vised  (Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal)  is  not 
used  as  a  voucher,  distribution  of  copies 
of  Standard  Form  44  is  as  follows  (fig.l) : 

(1)  Copy  No.  1  (original),  seller’s  in¬ 
voice.  Disbursing  officer  and  General 
Accounting  Office. 

(2)  Copy  No.  2,  seller’s  copy  of  invoice. 
Vendor. 

(3)  Copy  No.  3,  receiving  report;  ac¬ 
counting  copy.  Disbursing  officer. 

(4)  Copy  No.  4,  memorandum  copy. 
Property  officer. 

(5)  Copy  No.  5,  additional  copy.  Fiscal 
officer. 

(f)  When  Standard  Form  1034  is  used 
as  a  voucher — 

(1)  Standard  Form  1034  should  be 
prepared  as  a  voucher  with  Standard 
Form  44  attached  as  subvoucher  in  any 
one  of  the  following  circumstances. 
When — 

(i)  The  name  and  address  of  the 
vendor  on  Standard  Form  44  are  not 
clearly  legible. 

(ii)  The  amount  to  be  paid  the  vendor 
is  less  than  the  invoiced  amount, 'apart 
from  the  discount  deduction.  Standard 
Form  1034  will  be  used,  showing  thereon 
the  number  of  the  attached  order  so  that 
information  with  respect  to  the  differ¬ 
ences  may  be  forwarded  to  the  vendor 
with  the  check,  attached  to  Standard 
Form  1034. 

(iii)  More  than  one  seller’s  invoice 
from  the  same  seller  are  ready  for  pay¬ 
ment,  all  such  invoices  should  be  con¬ 
solidated  and  vouchered  on  a  single 
Standard  Form  1034,  indicating  thereon 
the  order  number  of  each  of  the  seller’s 
invoices  attached  so  that  all  may  be  paid 
by  a  single  check, 

•  (2)  The  signature  of  the  authorized 
certifying  officer  on  Standard  Form  1034 
will  be  sufficient  in  lieu  of  such  signature 
on  each  Standard  Form  44  that  is  at¬ 
tached  as  a  subvoucher. 

(3)  Distribution  of  copies  of  Standard 
Form  1034  (fig.  2)  will  be  as  follows: 

(i)  Copy  No.  1  original  (.with  seller’s 
invoice  (copy  No.  1),  Standard  Form  44, 
attached  as  a  subvoucher).  Disbursing 
officer  and  General  Accounting  Office. 

(ii)  Copy  No.  2  (with  receiving  re¬ 
port;  accounting  (copy  No.  3),  Standard 
Form  44,  attached  as  a  subvoucher). 
Disbursing  officer. 

(iii)  No.  3  (with  copy  No.  5  (additional 
copy)  of  Standard  Form  44,  attached  as 
a  subvoucher).  Disbursing  officer  and 
fiscal  officer. 

(iv)  Copy  No.  4.  Ordering  officer, 

(v)  Copy  No.  5.  Disbursing  officer 
(attaching  voucher)  and  vendor. 

(4)  Distribution  of  copies  of  Standard 
Form  44  (fig.  2). 

(i)  Copy  No.  1,  original,  seller’s  invoice 
(attached  as  subvoucher  to  Standard 
Form  1034).  Disbursing  officer  and 
General  Accounting  Office. 

(ii)  Copy  No.  2,  seller’s  copy  of  invoice. 
Vendor. 

(iii)  Copy  No.  3,  receiving  report;  ac¬ 
counting  copy  (attached  as  a  subvoucher 
to  Standard  Form  1034).  Disbursing 
officer. 

(iv)  Copy  No.  4,  memorandum  copy. 
Property  officer. 
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(v)  Copy  No.  5.  additional  copy  iaU 
tached  as  a  subvoucher  to  Standard 
Form  1034).  Fiscal  officer. 

(g)  Consolidation  of  seller’s  invoices 
from  the  same  vendor  on  one  monthly 
voucher. 

(1)  When  ordering  officers  anticipate 
making  more  than  one  purchase  from 
the  same  vendor  during  a  month,  the 
accomplished  copies  of  Standard  Form 
44  (copies  Nos.  1  and  3)  may  be  held  un¬ 
til  the  end  of  the  month  for  consolidat¬ 
ing  the  invoices  and  preparing  one 
voucher.  Standard  Form  1034,  for  pay¬ 
ment  of  the  vendor.  However,  action 
should  be  taken  by  the  ordering  officer 
to  see  that  such  a  practice  is  satisfactory 
to  the  vendor  in  order  to  avoid  com¬ 
plaints  on  delayed  payments  (§  592.605- 
53  (f)  (1)  (iii)). 


(2)  When  “time  pasrment”  discounts 
are  stated  on  Standard  Form  44,  the  ap¬ 
propriate  copies  will  be  processed  for 
payment  without  delay  in  order  to  take 
advantage  of  the  discount. 

§  592.605-54  Forms;  Standard  Form 
44.  (a)  Standard  Form  44  is  printed  as 

a  carbon  interleaved  form,  five  sheets 
per  set. 

(b)  The  requisition  and  issue  of  blank 
forms  will  be  made  by  one  office  at  each 
installation  for  control  purposes.  Re¬ 
quisitions  will  be  submitted  to  the  appro¬ 
priate  Adjutant  General’s  publications 
depot  for  the  necessary  forms.  Issues  of 
blank  forms  will  be  made  only  to  author¬ 
ized  ordering  officers. 

§  592.605-55  Flow  charts.  Flow 
charts  are  indicated  as  follows: 


§  592.606  Blanket  purchase  order 
method.  The  blanket  purchase  order 
method  will  be  used  where  practicable. 

§  592.607  Use  of  DD  or  departmental 
procurement  forms,  (a)  Small  pur¬ 
chases  effected  by  negotiation  will  be 
consummated  by  the  use  of  one  of  the 
following  methods: 

(1)  Imprest  fund  (SR  35-350-10) 
(Imprest  Funds  For  Small  Purchases), 
use  of  Standard  Form  1165  (Receipt  for 
Cash  Subvoucher). 

(2)  U.  S.  Government  Purchase  Or¬ 
der-Invoice-Voucher  (Standard  Form 
44). 

(3)  Order  and  Voucher  for  Purchase 
of  Supplies  or  Services  (DD  Form  738). 

(4)  Other  appropriate  authorized 
forms. 

(b)  It  is  incumbent  upon  the  Con¬ 
tracting  Officer  to  choose  that  method 
which  best  fits  the  requirements  of  any 
purchase.  Individual  purchases  of  $25 
or  less  will  be  made  using  the  imprest 
fund,  or  the  check  procedures  with  the 
Standard  Form  44  or  DD  Form  738.  It 
is  the  duty  of  the  purchasing  officer  to 
make  use  of  the  form  which  will  involve 
the  least  paper  work  and  the  least  ex¬ 
pense  to  the  United  States.  Usually  im¬ 
prest  funds  or  Form  44  will  be  used 
within  a  radius  of  approximately  50  miles 
from  the  purchasing  office,  but  the  use 
of  these  forms  is  not  limited  to  such  use. 

§  592.650  Order  and  voucher  for  pur- 
chase  of  supplies  or  services  iDD  Form 
738).  (a)  The  Order  and  Voucher  for 

Purchase  of  Supplies  or  Services  Other 
Than  Personal  (DD  Form  738)  is  used 
for — 

( 1 )  Small  purchases  in  an  amount  not 
exceeding  $1,000  (see  sec.  2  (c)  (3) 
Armed  Services  Procurement  Act  of 
1947). 

(2)  Purchases  in  an  amount  not  ex¬ 
ceeding  $5,000  in  those  cases  where  au¬ 
thority  exists  to  make  procurement  by 
negotiation  (see  sec.  2  (c)  (1)  of  Armed 
Services  Procurement  Act  and  Decision 
of  Comptroller  General  B-45102  dated 
26  July  1951). 

(b)  Payments  will  be  made  by  check 
except  that  payment  may  be  made  in 
cash  by  an  accountable  disbursing  officer 
in  any  amount  for  which  the  form  is 
authorized. 

(c)  The  purpose  of  the  form  is  to  effect 
such  purchases  in  the  simplest  manner. 
It  provides  in  one  document  a  purchase 
(or  delivery)  order,  a  receiving  and  in¬ 
spection  report,  a  property  voucher,  and 
when  supported  by  a  vendor’s  invoice,  a 
payment  voucher.  The  use  of  this  DD 
Form  738  and  DD  Form  738-1  (continua¬ 
tion  sheet)  according  to  the  procedure 
herein  will  simplify  purchasing  pro¬ 
cedure,  will  increase  efficiency  by  simple 
actions,  will  effect  economy  in  personnel 
and  overhead,  will  reduce  quantities  of 
forms  used  and  attendant  paper  work, 
and  will  expedite  payments  to  vendors. 

(d)  DD  Form  738  (Order  and  Voucher 
for  Purchase  of  Supplies  or  Services)  is 
designed  for  use  where  one  payment  and 
one  delivery  are  contemplated.  Al¬ 
though  it  may  be  used  where  not  to  ex¬ 
ceed  five  payments  are  ultimately 
involved  in  a  single  transaction,  it  is  not 
an  entirely  satisfactory  form  under  such 
circumstances.  Likewise  where  more 
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Figure  1. 
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than  one  delivery  or  more  than  one  des¬ 
tination  is  involved  it  is  necessary  to  pro¬ 
vide  additional  documents  for  each  ad¬ 
ditional  delivery.  In  view  of  the 
limitations  of  Form  738  where  multiple 
deliveries  or  payments  are  known  or  be¬ 
lieved  to  be  probable,  DD  Form  702 
(Order  for  Purchase  of  Supplies  or  Serv¬ 
ices)  (used  in  conjunction  with  DD  Form 
250  (Materiel  Inspection  and  Receiving 
Report  (Domestic) )  and  Standard  Form 
1034  (Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal)  should  be 
utilized.  Contracting  OfiBcers  should 
choose  the  form  most  suitable  for  use 
after  consideration  of  the  probable  deliv¬ 
ery  and  payment  requirements  of  a  pro¬ 
posed  procurement. 

§  592.650-1  Use  of  DD  Form  738  as  a 
‘purchase  order.  Form  738  is  authorized 
for  use  at  stations,  depots,  and  other  pro¬ 
curing  oflBces  in  procuring  any  supplies 
or  services  where  the  amount  of  the  pur¬ 
chase  order  does  not  exceed  $5,000 ;  how¬ 
ever,  the  other  provisions  of  Subchapter 
A,  Chapter  IV  and  this  Subchapter  G 
apply  where  purchases  are  made  in  ex¬ 
cess  of  $1^000. 

§  592.650-2  Use  of  DD  Form  738  as  a 
delivery  order — (a)  Monthly  charge  ac¬ 
counts.  (1)  Monthly  charge  accounts 
are  authorized  to  be  set  up  by  Contract¬ 
ing  OflBcers  with  vendors  when  experi¬ 
ence  has  indicated,  or  when  in  the  judg¬ 
ment  of  the  Contracting  OflBcer, 
numerous  purchases  of  small  amounts 
are  likely  to  be  made  from  the  same 
vendor. 

(2)  It  is  the  intent  of  the  charge  ac¬ 
count  procedure  that  it  be  used  to  par¬ 
allel  as  closely  as  possible  the  use  of 
charge  accoimts  used  by  business  con¬ 
cerns. 

(3)  A  charge  account  method  of 
doing  business  with  vendors  may  be 
established  and  accounts  paid  through 
the  use  of  DD  Form  738,  provided  the 
total  orders  placed  during  an  agreed  bill¬ 
ing  period  do  not  exceed  $5,000.  The 
charge  account  procedure,  necessarily 
requires  the  vendor’s  consent.  This  is 
not  meant  to  limit  the  use  of  other  au¬ 
thorized  purchase  order  forms  if  the 
amount  charged  in  any  month  exceeds 
$5,000. 

(4)  Each  separate  order  placed 
against  a  charge  account  must  be  placed 
after  conduct  of  negotiation  and  justi¬ 
fication  appropriate  to  the  action,  except 
where  the  order  is  for  $100  or  less,  and 
price  is  known  to  be  reasonably  competi¬ 
tive. 

(5)  Receiving  reports  and/or  inspec¬ 
tion  reports,  as  appropriate  to  the  ac¬ 
counts  of  the  consignee,  will  be  prepared 
and  copy  furnished  the  Contracting  Offi¬ 
cer  within  24  hours  after  receipt  of  each 
separate  receipt  of  supplies  or  services. 

(6)  The  separate  receiving  reports  will 
l>e  reconciled  with  the  vendor’s  billing 
and  will  be  retained  in  the  Contracting 
Officer’s  file  as  a  basis  for  his  executing 
the  Administrative  Certificate  on  the 
face  of  the  form  when  processing  the 
periodic  billing  for  payment. 

(7)  In  order  to  avoid  obligation  of 
funds  without  knowledge  of  the  fiscal 


officer,  the  following  method  may  be 
used: 

(i)  The  Purchasing  and  Contracting 
Officer  may  coordinate  with  the  Fiscal 
Officer  to  estimate  the  amount  of  pur¬ 
chases  to  be  made  each  month  imder 
each  appropriation  and  project  account. 

(ii)  The  Fiscal  Officer  will  record  the 
estimated  obligation  and  will  give  the 
Purchasing  and  Contracting  Officer  the 
authority  to  purchase  up  to  the  amount 
of  the  obligation.  The  obligation  will  be 
by  appropriation  and  project  account. 

(8)  Each  order  placed  against  a 
charge  account  will  be  identified  by  a 
purchase  order  number.  One  number 
which  is  good  for  the  duration  of  the 
billing  period  may  be  used. 

(b)  Consolidation  of  deliveries  into 
one  order.  (1)  One  order  may  be  ac¬ 
complished  at  the  end  of  the  month  or 
more  often,  if  necessary,  when  the  total 
amount  approaches  $5,000,  to  cover  pre¬ 
vious  deliveries  against  procurement 
methods  such  as,  but  not  limited  to, 
“open  end’’,  “Call  type’’  or  “term”  con¬ 
tracts  or  charge  accounts  under  the 
following  conditions: 

(1)  When,  in  the  judgment  of  the 
Contracting  Officer,  such  action  is  more 
practical  and  economical  than  the 
making  of  separate  delivery  orders. 

(ii)  When  the  local  Contracting 
Officer  who  issues  the  delivery  order  has 
made  satisfactory  arrangements  with 
the  vendor  or  his  authorized  repre¬ 
sentative. 

Since  the  accumulation  and  consoli¬ 
dation  of  deliveries  into  one  delivery 
order  at  the  end  of  the  month  may 
result  in  a  delayed  payment,  such  action 
must  be  agreeable  to  the  vendor. 

(2)  When  such  practice  is  to  be  fol¬ 
lowed,  each  delivery  of  supplies  or  serv¬ 
ices  will  be  supported  by  a  signed  de¬ 
livery  ticket  prepared  in  triplicate  by  the 
vendor.  The  following  information  will 
be  shown  on  the  delivery  ticket: 

(i)  Name  of  Contractor.  ^ 

(ii)  Contract  number. 

(iii)  Nomenclature  of  supplies  or 
services  including  stock  number,  part 
number,  etc.,  as  necessary  for  proper 
identification. 

(iv)  Quantity  of  supplies  or  services. 

In  the  event  that  the  vendor  does  not 

furnish  a  delivery  ticket,  the  individual 
who  receives  the  supplies  will  prepare 
DD  Form  227  (Receiving  Report)  show¬ 
ing  the  essential  information  thereon. 

(3)  The  quantity  listed  on  the  delivery 
ticket  will  be  verified,  exceptions  noted, 
and  the  three  copies  of  the  ticket  will  be 
dated  and  signed  by  the  individual  who 
is  authorized  to  receive  the  items.  Copies 
will  be  distributed  as  follows:  Original 
to  the  accountable  property  officer,  1 
copy  to  the  Contracting  Officer,  and  1 
copy  to  the  vendor. 

(4)  The  accountable  property  officer 
will  voucher  and  post  to  the  stock  record 
account  each  delivery  ticket  covering 
supplies  received.  A  basic  voucher  num¬ 
ber  will  be  assigned  to  each  vendor  and 
as  deliveries  are  received  during  the 
current  month  the  individual  delivery 
ticket  will  be  subvouchered  against  the 
basic  voucher  number  established  for  the 
vendor  concerned. 


(5)  The  signed  copy  of  the  delivery 
tickets  will  be  the  basis  for  consolidating 
the  deliveries  and  preparing  one  delivery 
order  at  the  end  of  the  month  by  the 
Contracting  Officer.  The  vendor  will  be 
instructed  to  submit  one  invoice  (four 
copies)  for  the  period  concerned. 

(6)  The  accomplishment  and  process¬ 
ing  of  DD  Form  738  will  be  as  prescribed 
in  this  Subchapter  G. 

§  592.650-3  Use  DD  Form  738  as  a 
receiving  and  inspection  report,  (a)  DD 
Form  738  is  designed  for  use  as  a  tally-in, 
an  inspection  report,  and  a  receiving 
report. 

(b)  When  inspection  and/or  accept¬ 
ance  is  to  be  other  than  at  destination, 
the  place  of  such  inspection  and/or  ac¬ 
ceptance  will  be  shown  in  the  “Supplies 
or  Services”  column  on  the  form.  (See 
clause  1  on  reverse  of  DD  Form  738.) 

(c)  Upon  receipt  of  the  items  provided 
for  in  the  order,  the  accountable  prop¬ 
erty  officer  or  his  authorized  represent¬ 
ative  will  complete  the  following  on  DD 
Form  738: 

(1)  Quantity  accepted  (face  of  form). 

(2)  Date  received  (reverse  of  form). 

(3)  Delivered  by  (reverse  of  form). 

(4)  Stock  record  account  voucher 
number  (reverse  of  form). 

(5)  Signature  with  grade  and  designa¬ 
tion  (reverse  of  form). 

(6)  Account  serial  number  (reverse  of 
form),  and 

(7)  Date  signed  and  signature  (re¬ 
verse  of  form). 

The  accountable  property  officer  will  re¬ 
quest  disposition  instructions  from  the 
contracting  officer  for  nonacceptable 
items  and  overages.  Errors  such  as 
nomenclature  stock  number,  etc.,  may  be 
corrected  manually. 

(d)  If  inspection  is  made  other  than 
at  destination,  appropriate  copies  of 
Form  738  will  be  furnished  to  the  in¬ 
spection  office.  Accomplished  inspec¬ 
tion  reports  will  be  transmitted  to  the 
consignee  unless  otherwise  indicated  in 
each  specific  case  by  the  Contracting 
Officer. 

(e)  Receiving  reports  will  be  accom¬ 
plished  within  the  time  specified  in  par¬ 
agraph  4,  SR  715-55-6  (Processing  of 
Receiving  Reports) : 

_ _  a  “target”  of  two  work  days  and  a 

“minimum  service”  of  six  calendar  days  are 
established  for  accomplishing  receiving  re¬ 
ports  indicating  inspection  and/or  accept¬ 
ance  of  materiel  and  forwarding  such  reports 
to  the  appropriate  office  administering  the 
contract  or  to  designated  disbursing  office 
when  direct  submission  of  the  report  is  indi¬ 
cated.  _ _ 

§  592.650-4  Use  of  DD  Form  738  as  a 
vendor’s  invoice,  (a)  Special  care  will 
be  exercised  to  have  each  vendor  follow 
the  instructions  on  DD  Form  738  re¬ 
garding  preparation  of  vendor’s  invoice. 

(b)  When  it  is  desired  to  utilize  DD 
Form  738  as  vendor’s  invoice,  the  fol¬ 
lowing  certificate  will  be  typed  or 
stamped  in  the  “Supplies  or  Services” 
column  on  the  original  copy  for  the 
General  Accounting  Office,  copy  for  the 
Disbursing  Officer,  and  copy  for  the 
Fiscal  Officer:  “I  certify  that  the  above 
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bill  is  correct  and  just  and  that  payment 
therefor  has  not  been  received.”  Only 
the  original  will  be  signed  by  the  vendor. 

§  592.650-5  Ifsc  of  DD  Form  738  as  a 
voucher — (a)  One  payment.  DD  Form 
738  will  be  completed  and  processed  as 
any  other  pasmient  voucher. 

(b)  More  than  one  payment.  (1) 
Where  more  than  one  pasnment  becomes 
necessary,  original  DD  Form  738  will  be 
completed  for  those  supplies  or  services 
accepted  and  will  be  processed  for  pay¬ 
ment  in  the  normal  manner. 

(2)  Subsequent  payments  not  to  ex¬ 
ceed  four  may  be  made  using  one  of  the 
following  methods: 

(i)  Prepare  additional  DD  Forms  738 
citing  same  order  number  as  the  original 
and  indicating  in  the  “Order  No.”  block 
of  the  DD  Form  738  the  number  of  the 
partial  shipment  (i.  e.,  1st  partial,  2d 
partial,  and  3d  and  final).  Prior  to  or 
at  the  time  of  processing  original  DD 
Form  738  (mentioned  in  subparagraph 
(1)  of  this  paragraph)  for  payment,  an 
additional  DD  Form  738  will  be  pre¬ 
pared,  setting  forth  the  balance  of  the 
undelivered  supplies  and  distributed  in 
the  normal  manner,  except  that  no  copy 
will  be  distributed  to  the  vendor.  The 
above  procedure  will  be  repeated  until 
final  delivery  is  received.  A  citation  to 
the  name  of  the  Disbursing  Officer,  pe¬ 
riod  of  account,  and  Disbursing  Officer’s 
voucher  number  will  be  made  to  the 
original  and  subsequent  vouchers  on 
subsequent  vouchers  respectively.  For 
example,  first  subsequent  voucher  will 
cite  original  voucher,  second  subsequent 
voucher  will  cite  original  voucher  and 
first  subsequent  voucher,  etc.  Each 
voucher  will  be  a  complete  transaction 
within  itself  and  the  cross  reference  will 
allow  the  CSeneral  Accounting  Office  to 
reconcile  the  entire  purchase. 

(ii)  Prepare  Standard  Form  1034 
(Public  Voucher  for  Purchases  and  Serv¬ 
ices  other  than  Personal)  with  copy  of 
Receiving  Report  (DD  Form  227),  cov¬ 
ering  partial  delivery,  attached  thereto. 
The  standard  Form  1034  will  cite  the 
same  order  number  as  the  DD  Form  738 
and  the  number  of  the  partial  shipment 
(i.  e.  1st  partial,  2d  partial,  and  3d,  and 
final).  The  above  procedure  will  be  re¬ 
peated  until  final  delivery  is  received. 
A  citation  to  the  name  of  the  Disburs¬ 
ing  Officer,  period  of  account,  and  Dis¬ 
bursing  Officer’s  voucher  number  will  be 
made  to  the  original  and  subsequent 
vouchers  on  subsequent  vouchers  re¬ 
spectively.  For  example,  first  subse¬ 
quent  voucher  will  cite  original  voucher, 
second  subsequent  voucher  will  cite  orig¬ 
inal  voucher  and  first  subsequent 
voucher,  etc.  Each  voucher  will  be  a 
complete  transaction  within  itself  and 
the  cross  reference  will  allow  the  Gen¬ 
eral  Accounting  Office  to  reconcile  the 
entire  purchase. 

(iii)  Cash  payments  may  be  made 
using  an  accountable  disbursing  officer. 

§  592.650-6  Distribution  of  copies  of 
DD  Form  738.  (a)  The  copies  of  DD 

Form  738,  which  are  numbered  1,  2,  3,  4, 
5,  6,  7,  and  8  at  the  bottom  of  the  form, 
will  be  distributed  as  follows  and  as 
shown  on  the  flow  chart  in  §  592.650-10. 


(1)  Copy  1  (.original) .  General  Ac¬ 
counting  Office  (white). 

(2)  Copy  2.  Finance  Officer  (yellow). 

(3)  Copy  3.  Vendor  (yellow). 

(4)  Copy  4.  Contracting  Officer  (yel¬ 
low). 

(5)  Copy  5.  Fiscal  Officer  (yellow) . 

(6)  Copy  6.  Fiscal  Officer  (yellow). 

(7)  Copy  7.  Accountable  Property 
Officer  (yellow). 

(8)  Copy  8.  Receiving  report  (yel¬ 
low). 

§  592.650-7  General  instructions.  The 
following  general  instructions  are  appli¬ 
cable  whether  the  form  is  used  as  a  pur¬ 
chase  order  or  as  a  delivery  order: 

(a)  When  it  is  certain  that  more  than 
one  payment  or  one  delivery  will  be 
made,  DD  Form  738  will  not  be  used,  but 
the  purchase  will  be  effected  by  the  use 
of  other  appropriate  forms.  (See 
§  592.650  (b).) 

(b)  DD  Form  738  will  not  be  given  a 
contract  number  under  any  circum¬ 
stances.  The  “order  number”  space 
provided  is  for  such  local  identification 
as  is  necessary. 

(c)  In  the  event  additional  contract 
clauses  or  deviations  are  required  for 
specific  purposes,  prior  approval  for  their 
use  will  be  obtained  from  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  except  as  provided  in  §  592.651. 

(d)  These  procedures  are  deemed 
sufficient  for  all  purchases  accomplished 
by  use  of  DD  Form  738.  In  the  event 
that  additional  forms  or  instructions 
are  necessary  for  attachment  to  DD 
Forms  738  and  738-1,  prior  approval 
will  be  secured  from  the  Assistant  Chief 
of  Staff,  G-4,  Department  of  the  Army, 
except  as  authorized  elsewhere  in  this 
subpart.  The  attaching  of  vendor’s  in¬ 
voices  which  are  required  for  payment; 
specifications,  drawings,  packaging,  and 
marking  instructions,  and  other  similar 
data  which  are  considered  an  adjunct 
or  a  part  of  the  description  of  the  sup¬ 
plies  listed  on  the  face  of  DD  Form  738 
are  permissible  without  approval. 

(e)  Such  supplemental  op>erating  pro¬ 
cedures  as  may  be  necessary  in  connec¬ 
tion  with  routing  of  copies  of  DD  Form 
738  by  a  purchasing  office  may  be  issued 
by  that  purchasing  office  if  deemed 
essential.  No  additional  supplemental 
operating  or  similar  procedures  or  in¬ 
structions  other  than  those  contained 
herein  will  be  issued  by  Heads  of  Pro¬ 
curing  Activities  without  prior  approval 
of  the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  except  as  out¬ 
lined  in  §§  592.601  (c)  and  592.651. 

(f)  DD  Form  738  will  not  be  utilized 
for  the  acceptance  of  bids  after  formal 
advertising. 

(g)  Supplemental  agreements  and 
change  orders,  other  than  notice  of 
termination  for  default,  may  be  issued 
in  connection  with  a  purchase  made  on 
DD  Form  738. 

(h)  Termination  for  default.  (1)  If 
all  of  the  supplies  or  services  ordered  on 
DD  Form  738  are  terminated  for  default, 
notice  of  termination  for  default  to  the 
vendor  will  be  by  letter  and  a  copy  of 
the  letter  will  be  filed  with  the  original 
(white)  copy  in  the  Contracting  Officer’s 
file,  and  copy  will  be  furnished  each 


addressee  on  the  original  distribution 
list. 

(2)  If  any  or  a  part  of  the  supplies  or 
services  ordered  by  use  of  DD  Form  738 
are  terminated  for  default,  notice  of 
termination  for  default  will  be  by  letter, 
and  a  copy  will  be  furnished  to  each 
addressee  on  the  original  distribution 
list. 

(3)  When  the  second  attempt  is  made 
to  procure  the  supplies,  one  of  the  fol¬ 
lowing  procedures  will  apply: 

(i)  If  the  price  paid  is  less  or  not  in 
excess  of  the  price  which  was  to  have 
been  paid  under  the  contracts  which  was 
terminated,  the  DD  Form  738  covering 
the  second  procurement  will  be  processed 
in  the  normal  manner,  and  it  is  not 
necessary  to  refer  to  the  terminated  pro¬ 
curement  document. 

(ii)  If  the  price  exceeds  that  which 
would  have  been  paid  under  the  de¬ 
faulted  contract,  the  Contracting  Officer 
will  comply  with  the  provisions  of 
§  596.103-11  of  this  subchapter. 

(i)  If  the  purchase  is  based  on  a  writ¬ 
ten  quotation,  the  original  of  the  quota¬ 
tion  will  be  processed  with  the  original 
(white)  of  DD  Form  738  to  the  General 
Accounting  Office.  (See  §  592.650-10  of 
this  subchapter.) 

(j)  Overages  and  shortages  in  the 
quantities  called  for  on  an  order  may 
be  accepted  provided  the  aggregate 
amount  of  the  order  (including  any  ac¬ 
cepted  overages  and  shortages)  does  not 
exceed  $5,000.  When  any  such  over¬ 
ages  or  shortages  are  accepted,  an  ad¬ 
justment  of  the  total  dollar  amount  for 
payment  will  be  made  in  the  “Differ¬ 
ences”  section  of  DD  Forms  738  and 
738-1  after  the  “Quantity  Accepted”  col¬ 
umn  has  been  completed. 

(k)  The  Contracting  Officer  is  respon¬ 
sible  for  obtaining  from  the  Fiscal  Offi¬ 
cer  a  citation  of  the  proper  funds  to  be 
charged  whenever  in  the  opinion  of  the 
Contracting  Officer,  such  action  is  ap¬ 
propriate.  The  signature  of  the  Con¬ 
tracting  Officer  on  copy  No.  1  of  DD 
Form  738  will  constitute  the  certification 
that  funds  are  available  under  the  ap¬ 
propriation  and  allotment  cited  in  the 
accounting  classification. 

(l)  DD  Form  738  will  not  be  used  in 
making  purchases  when  shipment  of 
supplies  are  to  be  consigned  to  a  water 
or  aerial  port  of  embarkation  for  trans¬ 
shipment  to  an  oversea  destination.  In 
such  instances,  purchases  will  be  accom¬ 
plished  by  use  of  other  appropriate  pur¬ 
chase  forms  in  conjunction  with  the 
Materiel  Inspection  and  Receiving  Re¬ 
port  (Oversea)  (DD  Form  250-4). 

§  592.650-8  Use  of  reproducible  mas^ 
ters.  Installations  which  are  unable  to 
utilize  the  8-part  form  may  utilize  re¬ 
producible  masters  only  after  specific  ap¬ 
proval  is  obtained  from  the  Assistant 
Chief  of  Staff,  G-4.  See  §  605.1506-3 
(e)  (2)  of  this  subchapter. 

§  592.650-9  Additional  instructions^ 
See  §§  415.008  and  402.600  of  this  title 
and  §  605.008  of  this  subchapter. 

§  592.650-10  Flow  charts.  Flow 
charts  indicating  the  processing  of 
copies  of  DD  Form  738  are  set  forth  as 
follows; 
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FLOW  CHART  FOR  PARTIAL  DELIVERIES  AND  PARTIAL  PAYMENTS 
For  first  payment  Form  738  will  be  processed  as  indicated  above. 
Subsequent  paymemt  will  be  processed  as  indicated  below. 
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§  592.651  Applicability  to  oversea 
commands,  (a)  For  the  purpose  of  this 
subpart,  oversea  commands  will  be  con¬ 
sidered  commands  outside  the  conti¬ 
nental  limits  of  the  United  States. 

(b)  Since  these  small  purchase  pro¬ 
cedures  were  designed  primarily  to  meet 
conditions  existing  within  the  continen¬ 
tal  United  States,  they  may  have  only 
limited  applicability  in  oversea  com¬ 
mands.  In  view  of  this,  major  oversea 
commanders  are  authorized  to  make 
such  deviations  in  these  procedures  as 
may  be  deemed  necessary  to  accomplish 
their  procurement  missions  provided 
that  such  deviations  do  not  result  in 
violation  of  existing  laws.  Executive 
orders,  decisions  of  the  Comptroller 
General,  or  such  other  rules  or  regula¬ 
tions  which  would  render  the  contract 
illegal. 

§  592.652  Local  procurement,  (a) 
All  Purchasing  and  Contracting  Officers 
are  authorized  to  effect  purchases  of 
$1,000  or  less  per  line  item  locally  for  all 
items  except  those  upon  which  procure¬ 
ment  limitations  have  been  placed  by 
paragraph  3,  AR  715-8  (Local  Procure¬ 
ment  of  Items  Available  from  Civilian 
Economy). 

(b)  Those  instructions  in  no  way 
affect  authority  for  local  purchase  of 
lumber  in  less  than  carload  lots  as  pro¬ 
vided  in  SR  715-50-10  (Purchase  of 
Lumber  and  Allied  Products,  including 
Timber  Harvesting  on  Military  Reserva¬ 
tions). 

(c)  Requirements  aggregating  more 
than  $1,000  per  line  item  shall  not  be 
broken  down  into  several  purchases 
which  are  less  than  $1,000,  either  for  the 
purpose  of  gaining  authorization  to  pro¬ 
cure  or  for  the  purpose  of  utilizing  a 
simplified  procurement  procedure. 


Part  593 — Coordinated  Procurement 
Sec. 

593.000  Scope  of  part. 

593.001  Coordinated  procurement  of  items 
in  short  supply. 

Subpart  A — Single  Department  Procurement 

593.102  Execution  and  administration  of 
contracts. 

593.109  Preparation  of  purchase  requests. 
593.150  Pertinent  regulations  and  proce¬ 
dures. 

Subpart  B— Armed  Services  Petroleum  Purchasing 
Agency 

(See  Subpart  B,  Part  403,  Subchapter  A, 
Chapter  IV,  Title  32.) 

Subpart  C — Armed  Services  Medical  Procurement 
Agency 

(See  Subpart  C,  Part  403,  Subchapter  A, 
Chapter  IV,  Title  32.) 

§  593.000  Scope  of  part.  This  part 
sets  forth  instructions  relating  to  the 
coordinated  procurement  of  supplies  and 
services. 

§  593.001  Coordinated  procurement 
of  items  in  short  supply.  Reports  of 
shortages  in  supplies  or  services  requir¬ 
ing  coordination  with  other  Depart¬ 
ments  will  be  forwarded  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Attn:  Chief,  Purchases  Branch 
together  with  complete  information 
thereon. 


SUBPART  A— SINGLE  DEPARTMENT 
PROCUREMENT 

§  593.102  Execution  and  administra¬ 
tion  of  contracts.  When  submitting  re¬ 
quests  to  the  Departments  of  the  Navy 
and  Air  Force  and  to  joint  procuring 
agencies  under  the  single  department 
procurement  program.  Department  of 
the  Army  requirements  for  contractual 
instruments  will  be  limited  to  seven 
copies. 

§  593.109  Preparation  of  purchase 
requests — (a)  Responsibility  for  prepa¬ 
ration.  DD  Form  448  (Military  Interde¬ 
partmental  Purchase  Request)  will  be 
initiated  by  the  technical  service  which 
has  coordination  responsibility  for  pro¬ 
curement  of  the  supply  or  service  con¬ 
cerned.  The  chief  of  each  technical 
service  who  has  coordination  responsi¬ 
bility  for  the  item  concerned  may  desig¬ 
nate  offices  and/or  installations  to  pre¬ 
pare  and  submit  such  purchase  requests 
to  the  purchasing  department  (Depart¬ 
ment  of  Navy  or  Department  of  Air 
Force). 

(b)  Reproduction.  DD  Forms  448 
and  448-1  may  be  prepared  on  repro¬ 
ducible  masters  and  reproduced  in  the 
number  of  copies  required  for  distribu¬ 
tion. 

(c)  Procurement  of  forms.  Repro¬ 
ducible  masters  will  be  centrally  pro¬ 
cured  by  The  Adjutant  General  and  dis¬ 
tributed  through  normal  publication 
supply  channels.  Printed  cut  sheets  will 
not  be  stocked  by  publication  depots. 

(d)  Instructions  for  preparation.  (1) 
Detailed  instructions  for  preparation  of 
DD  Form  448  are  explained  under  num¬ 
bers  below,  which  correspond  to  the 
numbers  of  item  headings  on  the  face 
of  the  Form. 

Item  1.  Request  No.:  The  requiring  tech¬ 
nical  service  will  assign  a  number  to  each 
request  for  identification  and  control  pur¬ 
poses.  The  request  number  will  consist  of 
the  following  parts  in  sequence:  The  letter 
“R”  indicating  purchase  request,  the  last 
two  digits  of  the  fiscal  year,  the  serial  num¬ 
ber,  the  requesting  technical  service  symbol 
as  set  forth  in  §  606.203-4  of  this  subchapter. 

Example:  R-51-1-ORD.  When  necessary, 
each  technical  service  may  prescribe  an  ad¬ 
ditional  letter,  which  will  be  separated  from 
the  technical  service  symbol  by  a  dash  to 
identify  separate  offices  initiating  this  form 
within  the  technical  service.  For  example, 
the  Chief  of  Ordnance  may  assign  the  letter 
“N"  to  the  New  York  Ordnance  District,  in 
which  case  the  request  number  on  the  forms 
initiated  by  this  Agency  would  be  written 
as  follows:  R-51-1-ORD-N.  Amendments  to 
basic  MIPR  will  be  numbered  in  sequence 
starting  with  the  number  1. 

Page  No.:  The  number  of  the  particular 
page. 

No.  of  pages:  The  total  number  of  pages 
in  each  request.  When  more  than  one  page 
to  any  request  is  necessary,  each  page  will 
be  numbered  consecutively  in  the  following 
sequence:  MIPR  DD  Form  448  (First  Sheet), 
MIPR — Continuation  Sheet,  DD  Form  448-1 
(for  data  on  Items  11a  through  Ilf),  and 
any  attached  sheets  giving  supplementary 
information. 

Item  2.  Property  class  and  control  s3rmbol 
No.:  For  optional  use  by  requiring  depart¬ 
ment. 

Item  3.  Date:  Date  of  request. 

Item  4.  Issued  by:  Name  and  address  of 
ofQce  issuing  the  request.  When  possible,  list 
the  name  and  telephone  number  of  person 
who  may  be  contacted  in  the  event  that  the 
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purchasing  department  has  questions  about 
this  request. 

Item  5.  Ship  to:  Name  and  address  of 
consignee,  to  which  supplies  or  equipment 
are  to  be  shipped. 

Item  6.  To:  Name  and  address  of  Bureau, 
Command,  or  OflBce  of  the  purchasing  depart¬ 
ment  to  which  the  request  is  being  sub¬ 
mitted. 

Item  7.  Distribution  of  contracts  and  re¬ 
lated  documents:  Name  and  address  of  Of¬ 
fice  (s)  to  which  copies  of  contracts  and  re¬ 
lated  documents  are  to  be  mailed.  Also  list 
number  of  copies  desired,  i  593.102. 

Item  8.  Delivery  schedule:  Date(s)  by 
which  delivery  of  items  is  desired. 

Item  9.  Payment  will  be  made  by:  Name 
and  address  of  Disbursing  Office  which  will 
pay  invoices. 

Item  10.  Invoices  will  be  mailed:  Name 
and  address  of  Office  (s)  to  which  Invoices 
will  be  mailed. 

Item  11.  Request  for  supplies:  Enter  an 
“X”  in  box  preceding  appropriate  statement. 
If  the  purchasing  department  wishes  to  fur¬ 
nish  the  requirements  from  stock,  it  may 
request  the  approval  of  the  requiring  depart¬ 
ment  to  do  so. 

Item  11a.  Item  No.:  The  number  of  the 
item  in  sequence  as  listed  thereon. 

Item  11b.  Description:  In  addition  to  the 
descriptive  information  indicated  for  this 
column,  the  package  size  should  be  stated 
when  there  are  options  for  items  involved. 

Item  lie.  Quantity:  The  quantity  of  each 
item  requested. 

item  lid.  Unit:  The  unit  measure,  such 
as  each,  pound,  gallon,  etc.,  for  each  item. 

Item  lie.  Estimated  unit  cost:  The  latest 
cost  that  is  available  from  catalogs,  bulletins, 
reports,  copies  of  contracts,  etc.,  will  be  used 
as  the  estimated  cost. 

Item  Ilf.  Estimated  total  cost:  The  re¬ 
sult  of  the  quantity  of  the  item  requested 
(Column  11c)  multiplied  by  the  estimated 
cost  (Column  lie).  The  sum  of  this  column 
will  be  placed  in  the  space  for  “Total”  at 
bottom  of  column. 

Item  12.  Prepare  for  delivery  in  accord¬ 
ance  with :  The  specifications,  if  any,  such  as 
JAN-P-658  (2),  under  which  the  items  are  to 
be  preserved,  packaged,  and  packed.  If  no 
printed  specifications  are  applicable  or  if 
supplementary  instructions  are  to  be  given, 
a  phrase  such  as  “See  attached  instructions” 
should  be  Inserted  in  the  blank  space. 

Item  13.  Funds  chargeable  for  procure¬ 
ment:  Appropriation,  allotment,  project,  and 
object  numbers  to  be  charged  for  procure¬ 
ment  of  supplies  or  services. 

Item  14.  Transportation  allotment:  Ap¬ 
propriations,  allotment,  project,  and  object 
numbers  to  be  charged  for  transportation  of 
supplies.  This  allotment  will  be  used  when 
the  procuren  ont  allotment  does  not  include 
transportation  charges  as  in  the  case  of  a 
purchase  of  items  f.  o.  b.  origin. 

Item  15.  Typed  name  and  grade  of  au¬ 
thorizing  officer:  The  officer  who  authorizes 
the  procurement  of  items  listed  hereon  and 
certifies  that  the  funds  have  been  committed. 

Item  16.  Signature:  Signature  of  author¬ 
izing  officer.  (If  the  authorizing  officer  is 
other  than  one  having  fiscal  responsibility, 
the  ordering  department  must  have  on  file, 
as  support  to  the  certificate,  a  written  state¬ 
ment  by  such  an  officer  substantiating  the 
fiscal  portion  of  the  certificate.) 

(2)  If  any  designated  space  on  this 
form  other  than  that  provided  for  on 
Continuation  Sheet  is  insufficient  for  the 
purpose  of  listing  all  necessary  informa¬ 
tion,  the  information  may  be  typed  on  a 
blank  sheet  of  paper  under  the  appro¬ 
priate  item  heading  and  attached  to  the 
form  for  submission  to  the  purchasing 
department.  When  this  action  is  taken, 
a  phrase  will  be  inserted  in  the  desig¬ 
nated  space  on  the  form,  such  as  “See 
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attached  instructions”  or  “See  attached 
sheet,”  to  indicate  that  additional  in¬ 
formation  is  contained  in  supplementary 
sheets.  Also,  if  it  is  necessary  to  give 
instructions  or  other  information,  such 
as  method  of  delivery  or  place  of  inspec¬ 
tion,  for  which  there  is  no  designated 
space  on  the  form,  such  information  may 
be  typed  on  a  blank  sheet  and  attached 
to  the  form. 

§  593.150  Pertinent  regulations  and 
procedures.  With  respect  to  purch^e 
assignments  and  transfer  of  responsibili¬ 
ties  for  specific  items  occasioned  by  such 
assignments,  technical  services  to  which 
purchase  or  coordination  responsibility 
has  been  assigned  will  prescribe  appro- 
[  priate  procedures.  These  procedures 
will  be  formalized  and  published  in  De¬ 
partment  of  the  Army  directives.  Pend¬ 
ing  publication  of  official  directives, 
questions  regarding  procurement  of 
items  assigned  for  single  department 
purchase  will  be  referred  to  the  technical 
service  delegated  purchase  or  coordina¬ 
tion  respofisibility  under  assignments 
made  to  the  Army  by  the  Assistant  Sec¬ 
retary  of  Defense  (Supply  and  Logistics) . 


vested  in  the  Heads  of  Procuring  Activi¬ 
ties  with  authority  to  redelegate.  In 
each  instance,  the  finding  will  set  forth 
the  specific  reasons  why  the  time  ele¬ 
ment  made  the  purchase  necessary. 

§  594.102  Procurement  through  use  of 
Federal  Supply  Schedule  contracts,  (a) 
Delivery  orders  for  supplies  listed  in  the 
Federal  Supply  Schedule  will  be  ad¬ 
dressed  and  forwarded  direct  to  the 
Contractor  indicated  and  shall  contain 
sufficient  data  to  enable  prompt  identifi¬ 
cation  (by  disbursing  and  auditing  agen¬ 
cies)  of  the  correct  listing  in  the  proper 
Federal  Supply  Schedule;  These  data 
will  include  contract  number,  item  num¬ 
ber,  and  where  applicable,  supplement, 
region,  or  zone  number. 

(b)  All  orders  issued  under  contracts 
of  the  Federal  Supply  Service  will  be 
effected  by  “delivery  orders.” 

(c)  Each  such  delivery  order  will  des¬ 
ignate  the  name  of  the  Finance  Officer 
by  whom  payment  is  to  be  made. 

(d)  Each  such  delivery  order  will  indi¬ 
cate  on  its  face  that  prices,  if  shown, 
will  be  subject  to  the  basic  contract  of 
the  Federal  Supply  Service. 


Part  594 — Interdepartmental 
Procurement 

Sec. 

594.000  Scope  of  part. 

Subparl  A — Pfoeorement  From  or  Through  Gen¬ 
eral  Services  Administration 

594.101  General. 

694.102  Procurement  through  use  of  Fed¬ 

eral  Supply  Schedule  contracts. 

Subport  B— Procurement  of  Printing  ond  Related 
Supplies 

594250  Printing. 

594.251  Envelopes. 

594.252  Sources  of  procurement  for  paper. 

594.253  Related  supplies. 

Subpart  C — Procurement  of  Prison-Mode  and 
Blind-Made  Products 

594.301  Prison-made  products. 

594.302  Blind-made  products. 

Subpart  D — Procurement  Under  the  Economy  Act 
From  or  Through  Another  Federal  Agency 

(See  Subpart  D,  Part  404,  Subchapter  A, 
Chapter  IV,  Title  32) 

§  594.000  Scope  of  part.  This  part  sets 
forth  the  policy  with  respect  to  (a)  pro¬ 
curement  of  supplies  and  services  from 
or  through  the  Federal  Supply  Service, 
(b)  procurement  of  printing  and  related 
supplies,  and  (c)  procurement  of  prison- 
made  and  blind-made  products. 

SUBPART  A — PROCUREMENT  FROM  OR  THROUGH 
GENERAL  SERVICES  ADMINISTRATION 

§  594.101  General. — (a)  Applicability. 
The  provisions  of  this  section  are  not 
applicable  to  supplies  purchased  and  used 
outside  the  continental  United  States  and 
Alaska. 

(b)  Emergency  purchase.  When  pur¬ 
chase  of  a  mandatory  item  listed  by 
General  Services  Administration  is  not 
^de,  the  voucher  submitted  to  the  Dis¬ 
bursing  Officer  for  payment  shall  contain 
a  finding  that  the  purchase  was  justified 
as  the  item  could  not  be  furnished  by 
General  Services  Administration  by  the 
bme  such  item  was  required.  Such  a 
toding  shall  be  final  and  conclusive. 
The  authority  to  make  such  a  finding  is 
No.  175 - 6 


SUBPART  B — PROCUREMENT  OF  PRINTING  AND 
RELATED  SUPPLIES 

§  594.250  Printing.  See  AR  310-5 
(Printing,  Binding,  and  Duplicating) 
and  SR  310-5-1  (Procurement  and  Pro¬ 
duction). 

§  594.251  Envelopes.  Envelopes,  even 
though  specially  printed  in  the  course  of 
manufacture,  are  supply  items  (see  AR 
310-5)  (Printing,  Binding,  and  Dupli¬ 
cating).  With  respect  to  procurement 
procedures  applying  to  mailing  enve¬ 
lopes  and  related  provisions  appl3ring  to 
use  of  penalty  indicia,  procuring  activi¬ 
ties  will  be  guided  by  SR  340-10-20 
(Mailing  Envelopes)  and  SR  340-10-1 
(Penalty  Mail)  respectively. 

§  594.252  Sources  of  procurement  for 
paper.  Blank  paper  for  use  within  the 
District  of  Columbia  carried  in  stock  by 
the  (jrovernment  Printing  Office  shall  be 
purchased  from  that  office. 

§  594.253  Related  supplies.  Ink, 
glues,  and  other  supplies  manufactured 
or  carried  in  stock  by  the  Government 
Printing  Office  shall  be  purchased  from 
that  office  if  required  for  use  within  the 
District  of  Columbia. 

SUBPART  C — PROCUREMENT  OF  PRISON-MADE 
AND  BLIND-MADE  PRODUCTS 

§  594.301  Prison-made  products — (a) 
Applicability.  The  provisions  of  this 
section  are  not  applicable  to  supplies 
purchased  and  used  outside  the  conti¬ 
nental  United  States  and  Alaska. 

(b)  Requirement.  All  items  manu¬ 
factured  by,  and  all  services  rendered  by. 
Federal  Prison  Industries,  Inc.,  shall  be 
purchased  from  that  agency,  except  (1) 
in  those  instances  in  which  a  general  or 
special  clearance  for  the  purchase  of  the 
item  or  service  from  commercial  sources 
has  been  granted,  or  (2)  for  items  being 
purchased  in  less  than  carload  lots  in 
accordance  with  §  404.301  of  this  title. 

(c)  Responsibility.  Heads  of  Procur¬ 
ing  Activities  are  responsible  for  advis¬ 
ing  Contracting  Officers  as  to  the  terms 
and  conditions  of  the  Schedule  of  Prod¬ 


ucts  made  in  Federal  Penal  and  Correc¬ 
tional  Institutions. 

(d)  General  clearance.  The  Depart¬ 
ment  of  the  Army,  in  the  following  cases, 
has  been  grant^  a  general  clearance 
(Clearance  No.  C-27930)  for  the  pro¬ 
curement  from  commercial  sources  of 
items  listed  in  the  schedule  of  products 
made  in  Federal  Penal  and  Correctional 
Institutions: 

(1)  By  Contractors  or  Contracting 
Officers  under  cost-plus-fixed-fee  con¬ 
struction  or  supply  contracts. 

(2)  By  Contracting  Officers  under 
fixed-price  (lump  sum)  construction  or 
supply  contracts,  wherein  the  Govern¬ 
ment  is  required  to  furnish  certain  Gov¬ 
ernment  materials. 

(3)  When  immediate  delivery  or  per¬ 
formance  is  required  by  the  public 
exigency. 

(4)  When  suitable  second-hand,  used, 
or  surplus  property  can  be  procured. 

(5)  When  required  in  small  quanti¬ 
ties  and  for  delivery  within  10  days. 

(e)  Special  clearance.  A  special  clear¬ 
ance  must  be  obtained  from  Federal 
Prison  Industries,  Inc.,  for  the  procure¬ 
ment  from  commercial  sources  of  any 
supplies  or  services  listed  on  such  Sched¬ 
ule  of  Products  but  not  covered  by  the 
general  clearance.  Request  by  any 
Procuring  Activity  for  special  clearances 
shall  be  directed  to  Federal  Prison  In¬ 
dustries,  Inc.,  Department  of  Justice, 
Washington  25,  D.  C. 

(f )  Procurement  procedure.  Procure¬ 
ment  of  items  listed  in  the  Schedule  of 
Products  made  in  Federal  Penal  and 
Correctional, Institutions  shall  be  in  ac¬ 
cordance  with  the  detailed  instructions 
and  ordering  procedures  prescribed  in 
such  schedule.  Current  copies  of  the 
Schedule  of  Products  may  be  obtained 
from  the  Federal  Prison  Industries,  Inc., 

U.  S.  Department  of  Justice,  Washington 
25,  D.  C. 

(g)  As  additional  source  of  supply. 

In  procuring  items  listed  in  the  Sched¬ 
ule  of  Products,  but  subject  to  a  general 
clearance.  Contracting  Officers  will  nev¬ 
ertheless  consider  the  Federal  Prison  In¬ 
dustries  as  an  additional  source  of 
supply. 

(h)  Reference  to  clearance.  It  is  not 
necessary  to  attach  a  copy  of  the  general 
clearance  to  the  contract  or  voucher. 
Reference  on  either  the  contract  or  the 
voucher  to  general  clearance  No.  C-  • 
27930  is  sufficient. 

§  594.302  Blind-made  products — (a) 
Applicability.  The  provisions  of  this 
section  are  not  applicable  to  supplies 
purchased  and  used  outside  the  conti¬ 
nental  United  States  and  Alaska. 

(b)  Exceptions.  Purchases  of  sup¬ 
plies  listed  in  the  Schedule  of  Blind- 
Made  Products  need  not  be  made  from 
nonprofit-making  agencies  for  the  blind 
when  (1)  a  general  clearance  for  the 
purchase  of  the  items  from  commercial 
sources  has  been  granted,  (2)  the  pro¬ 
curement  does  not  exceed  a  single  unit 
as  listed  in  such  Schedule,  (3)  the  sup¬ 
plies  are  for  use  outside  the  continental 
United  States,  or  (4)  purchased  from  a 
Federal  Supply  Service  Center. 

(c)  General  clearance.  A  general 
clearance,  dated  June  3,  1942,  has  been 
granted  the  Department  by  the  Com- 
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mittee  on  Purchases  of  Blind-Made 
Products  to  purchase  from  commercial 
sources  any  item  listed  in  the  Schedule 
of  Blind-Made  Products  when  military 
necessity  requires  delivery  of  the  article 
needed  within  a  period  of  two  weeks. 

(d)  Special  clearance.  The  Federal 
Supply  Service,  General  Services  Admin¬ 
istration,  may  grant  a  special  clearance 
permitting  procurement  from  commer¬ 
cial  sources  of  supplies  listed  in  such 
Schedule  of  Blind-Made  Products  (1) 
when  necessary  to  meet  emergency  re¬ 
quirements  or  (2)  when  no  agency  for 
the  blind  is  in  a  position  to  furnish  the 
required  supplies. 

(e)  Procurement  procedure.  Procure¬ 
ment  of  items  listed  in  the  Schedule  of 
Blind-Made  Products  will  be  in  accord¬ 
ance  with  the  detailed  regulations,  in¬ 
structions,  and  ordering  procedures  pre¬ 
scribed  in  such  schedule  and  any  amend¬ 
ments  or  price  lists  issued  in  connection 
therewith.  Current  copies  of  such 
schedule  may  be  obtained  from  the  Fed¬ 
eral  Supply  Service,  General  Services 
Administration,  Washington  25,  D.  C. 

(f)  Procurement  priority.  When  sup¬ 
plies  manufactured  by  nonprofit-making 
agencies  for  the  blind  are  similar  to 
those  manufactured  in  Federal  peniten¬ 
tiaries,  procurement  priority  will  be  given 
in  the  Federal  Prison  Industries,  Inc. 

(g)  Clearance  reference.  It  is  not 
necessary  to  attach  a  copy  of  the  general 
clearance  to  the  procurement  contract 
or  voucher.  A  reference  on  either  the 
contract  or  voucher  to  “General  Clear¬ 
ance  dated  3  June  1942“  is  sufficient. 


Part  595 — Foreign  Purchases 

Sec. 

595.000  Scope  of  part. 


Subpart  A — Buy  American  Act  and  Other  Statu¬ 
tory  Prohibitions  on  Foreign  Purchases 


595.103 
595.103-4 

595.104 

595.105 

595.105- 1 

595.105- 50 

595.106 

595.106- 1 

595.107 

595.108 


Applicability  of  Buy  American 
Act. 

Nonavailability  of  supplies  or 
materials. 

Authority  to  grant  exceptions  to 
Buy  American  Act. 

Supplies  excepted  from  Buy 
American  Act. 

Exceptions  based  on  unreason¬ 
able  cost. 

Foreign  books,  newspapers,  mag¬ 
azines,  etc. 

Other  statutory  prohibitions  on 
foreign  purchases. 

Prohibition  of  annual  appropri¬ 
ation  acts. 

References  In  contractual  docu¬ 
ments. 

Violation  of  Buy  American  Act 
provision  in  construction  con¬ 
tracts. 


Subpart  B — Canadian  Purchases 

595.201  Purchases  from  Canadian  sup¬ 

pliers. 

Subpart  E — Duty  and  Customs 

595.502  Emergency  purchases  of  war  ma¬ 

terial  abroad. 

§  595.000  Scope  of  part.  This  part 
sets  forth  policies  and  procedures  in 
connection  with  (a)  statutory  prohibi¬ 
tions  on  foreign  purchases,  and  (b)  pur¬ 
chases  from  Canadian  sources. 


SUBPART  A — BUY  AMERICAN  ACT  AND  OTHER 

STATUTORY  PROHIBITIONS  ON  FOREIGN 

PURCHASES 

§  595.103  Applicability  of  Buy  Ameri~ 
can  Act.  When  in  doubt  as  to  whether 
a  given  purchase  is  or  is  not  restricted 
by  Title  ni.  Section  2,  of  the  Act  of  3 
March  1933,  popularly  called  the  Buy 
American  Act  (47  Stat.  1520;  41  U.  S. 
Code  lOa-d)  or  by  other  statutory  pro¬ 
hibitions,  Contracting  Officers  will  for¬ 
ward  the  matter  through  channels  to 
the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Attn:  Chief, 
Purchases  Branch,  for  decision.  Each 
submission  will  include  complete  infor¬ 
mation  upon  which  a  decision  may  be 
based. 

§  595.103-4  Nonavailability  of  sup¬ 
plies  or  materials,  (a)  The  Secretary 
has  delegated  to  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army, 
authority  to  make  determinations  under 
the  provisions  of  the  “Buy  American 
Act,”  upon  a  proper  showing  of  facts, 
that  certain  articles,  materials,  or  sup¬ 
plies,  of  the  class  or  kind  to  be  used  by 
the  Department  of  the  Army,  or  the  arti¬ 
cles,  materials,  or  supplies  from  which 
they  are  manufactured,  are  not  mined, 
produced,  or  manufactured,  as  the  case 
may  be,  in  the  United  States  in  sufficient 
and  reasonably  available  commercial 
quantities  and  of  a  satisfactory  quality; 
and  to  authorize  the  purchase  from  for¬ 
eign  sources,  and  use  by  the  Department 
of  the  Army  of  such  articles,  materials, 
or  supplies,  or  the  articles,  materials  or 
supplies  from  which  they  are  manufac¬ 
tured,  as  are  determined  after  a  proper 
showing  of  fact,  to  be  not  mined,  pro¬ 
duced,  or  manufactured,  as  the  case  may 
be,  in  the  United  States  in  sufficient  and 
reasonably  available  commercial  quan¬ 
tities  and  of  a  satisfactory  quality. 

(b)  This  authority  has  been  succes¬ 
sively  redelegated  to  (1)  the  Chief,  Pro¬ 
curement  Division,  Office  of  the  Assistant 
Chief  of  Staff,  G-4.  (2)  the  Chief,  Pur¬ 
chases  Branch,  Office  of  the  Assistant 
Chief  of  Staff,  G-4,  and  (3)  the  Heads 
of  Procuring  Activities  as  defined  in 
§  400.201-4  of  this  title  with  power  of  re¬ 
delegation,  provided  however,  that  such 
authority  shall  not  be  redelegated  below 
the  level  of  a  Deputy  to  the  Head  of  a 
Procuring  Activity,  Chief  of  Staff,  or  a 
General  Officer  personally  selected  by  the 
Head  of  a  Procuring  Activity  and  ap¬ 
propriately  assigned  with  respect  to  the 
procurement  responsibilities  involved; 
except  that  the  Head  of  a  Procuring  Ac¬ 
tivity  is  hereby  authorized  to  delegate 
in  writing  the  authority  to  make  such  de¬ 
terminations,  where  the  aggregate 
amount  of  the  purchase  does  not  exceed 
$10,000,  to  such  Contracting  Officers  un¬ 
der  his  command  as  he  may  deem 
appropriate. 

(c)  Section  405.103-4  of  this  title  will 
be  applied  and  used  only  after  a  deter¬ 
mination  in  writing  has  been  made  by 
such  individuals  as  have  been  desig¬ 
nated  in  accordance  with  paragraph  (b) 
of  this  section.  Requests  for  such  de¬ 
terminations  shall  be  forwarded  through 
channels  to  the  appropriate  authority 
and  will  contain  the  following  informa¬ 
tion: 


(1)  Description  of  the  item  or  items 
(include  unit  and  quantity) . 

(2)  Estimated  cost. 

(3)  State  whether  duty  is  included  in 
estimated  cost  (if  duty  is  not  included 
but  normally  would  be  included  therein, 
give  reason  for  exclusion) . 

(4)  If  item  is  to  be  procured  f.  o.  b. 
origin,  show  transportation  costs  neces¬ 
sary  to  deliver  to  destination. 

(5)  Country  of  origin. 

(6)  Name  and  address  of  proposed 
contractor. 

(7)  Brief  statement  as  to  necessity  for 
procurement.  . 

(8)  State  what  effort  was  made  to  pro¬ 
cure  a  similar  item  of  domestic  origin  (if 
there  is  no  known  domestic  item  which 
may  be  used  as  a  reasonable  substitute, 
so  state) . 

(d)  This  authority  will  not  be  used 
for  exemptions  under  §  405.104  or 
§  405.105-1  of  this  title. 

(e)  There  will  be  forwarded  once  a 
month  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  ATTN: 
Chief,  Purchases  Branch,  a  copy  of  all 
determinations  and  exemptions  made  by 
the  Heads  of  Procuring  Activities  or  their 
delegates.  All  determinations  and  ex¬ 
emptions  will  be  collected  and  forwarded 
by  the  Heads  of  Procuring  Activities  once 
a  month,  so  as  to  be  received  in  Office, 
Assistant  Chief  of  Staff,  G-4,  by  the  15th 
of  the  month  following  the  month  during 
which  exemption  was  granted. 

(f)  A  determination  is  prepared  in 
substantially  the  following  form; 

Cebtiticate 

Pursuant  to  the  authority  contained  In 
Section  2,  Title  in  of  the, act  of  3  March 
1933,  popularly  called  the  Buy  American  Act 
(47  Stat.  1520;  41  U.  S.  C.  lOa-d)  and  author¬ 
ity  delegated  to  me  by _ - 

I  hereby  determine: 

a.  (Statement  of  the  items  to  be  procured 
and  the  necessity  for  this  procurement  and 
basis  of  nonavailability). 

Based  upon  the  above  showing  of  fact  It  Is 
determined  that  the  above  described  Items 
are  not  mined,  produced,  or  manufactured, 
or  the  articles,  materials  or  supplies  from 
which  they  are  manufactured,  are  not 
mined,  produced,  or  manufactured,  as  the 
case  may  be.  In  the  United  States  in  suflS- 
cient  and  reasonably  available  commercial 
quantities  and  of  a  satisfactory  quality. 

Accordingly,  an  exception  Is  hereby  grant¬ 
ed  under  the  provisions  of  the  Buy  Ameri¬ 
can  Act  to  the  requirement  that  the  above 
described  procurement  be  made  from  domes¬ 
tic  sources  and  that  It  be  of  domestic  origin. 
Authority  Is  granted  to  procure  the  above 
described  Item(s)  of  foreign  manufacture 
(Foreign  Country)  at  an  estimated  total  cost 
of  $  (Total  Dollar  Cost  Including  transporta¬ 
tion  and  duty). 

(g)  When  a  determination  has  been 
made  to  the  effect  that  the  provisions 
of  the  Buy  American  Act  are  not  ap¬ 
plicable  to  the  purchase,  the  signed  copy 
of  such  determination  will  be  attached 
to  the  voucher  upon  which  payment  is 
made. 

§  595.104  Authority  to  grant  excep¬ 
tions  to  Buy  American  Act.  When  in 
the  opinion  of  the  Contracting  Officer, 
the  conditions  cited  in  §  405.104  of  this 
title  are  present,  a  request  will  be  made 
through  channels  to  the  Secretary  (ad¬ 
dress  request  to  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army, 
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Attn:  Chief,  Purchases  Branch)  for  the 
issuance  of  a  certificate  of  exemption. 
Such  requests  shall  be  submitted  in  com¬ 
plete  quadruplicate  (four  copies  each  of 
basic,  indorsements,  and  inclosures)  and 
will  contain  the  following  information: 

(a)  Description  of  the  item  or  items 
(include  unit  and  quantity). 

(b)  Estimated  cost. 

(c)  State  whether  duty  is  included  in 
estimated  cost  (if  duty  is  not  included 
but  normally  would  be  included  therein, 
give  reasons  for  exclusion). 

(d)  If  item  is  to  be  procured  f.  o.  b, 
origin,  show  transportation  costs  neces¬ 
sary  to  deliver  to  destination. 

(e)  Country  of  origin. 

(f)  Name  and  address  of  proposed 
Contractor (s),  if  available. 

(g)  Brief  statement  as  to  necessity 
for  procurement. 

(h)  Funds  which  are  available  and 
will  be  obligated  for  the  procurement. 

(i)  Complete  justification  for  purchase 
of  item  of  foreign  source,  such  as  exces¬ 
sive  cost  of  similar  items  of  domestic 
origin,  loss  of  identification  of  foreign 
component,  etc. 

Accompanying  request  will  be  Certificate 
of  Exemption  prepared  for  the  signature 
of  the  Secretary. 

§  595.105  Supplis  Excepted  From  Buy 
American  Act. 

§  595.105-1  Exceptions  Based  on  Un~ 
reasonable  Cost.  In  all  cases  where  the 
differential  referred  to  in  §  405.105-1  of 
this  title  is  more  than  $5,000  but  less 
than  25  percent  and  in  all  cases,  where 
the  Contracting  Officer  considers  the  dif¬ 
ferential  to  be  unreasonable,  the  matter 
will  be  submitted  in  accordance  with 
I  595.104  of  this  subpart  for  deteiinina- 
tion  as  to  unreasonable  cost. 

1  595.105-50  Foreign  Books,  News- 
papers.  Magazines,  etc.  It  has  been  ad¬ 
ministratively  determined  by  the  Under 
Secretary  of  the  Army  that  the  applica¬ 
tion  of  the  Buy  American  Act  to  the 
purchase  of  trade,  text,  technical,  and/or 
scientific  books,  newspapers,  magazines, 
periodicals,  and  print^  briefs,  not  pub¬ 
lished  in  the  United  States,  would  be 
inconsistent  with  the  public  interest. 
Therefore,  such  supplies  and  materials 
are  exempted  from  the  provisions  of  the 
Buy  American  Act  and  may  be  procured 
without  regard  to  country  of  origin. 

1  595.106  Other  Statutory  Prohibi¬ 
tions  on  Foreign  Purchases. 

§  595.106-1  Prohibition  of  Annual  Ap¬ 
propriation  Acts.  It  has  been  adminis¬ 
tratively  determined  that  all  the  articles 
of  food  and  clothing  contained  in  the  list 
set  forth  at  the  end  of  subpart  A,  Part  405 
of  this  title,  are  exempt  from  the  general 
prohibition  of  the  annual  appropriation 
act.  In  the  case  of  the  procurement  of 
other  items  of  food  and  clothing  which 
the  Contracting  OfiQcer  believes  should 
be  excepted,  request  for  a  certificate  of 
exemption  by  the  Secretary  will  be  sub- 
hiitted  in  accordance  with  the  procedure 
set  forth  in  §  595.104  of  this  subpart. 

§  595.107  References  in  Contractual 
Jhxuments. 

(a)  General.  The  contract  clause  set 
forth  in  §  406.103-14  of  this  title  will  be 


inserted  in  all  contracts  for  the  purchase 
of  supplies  to  which  the  Buy  American 
Act  applies. 

(b)  Food  and  Clothing.  In  all  con¬ 
tracts  for  the  procurement  of  any  article 
of  food  or  clothing,  not  excepted  from 
the  prohibition  of  annual  appropriation 
acts,  the  contract  clause  set  forth  in 
§  406.104-13  will  be  inserted. 

(c)  Special  Clause  for  the  Construc¬ 
tion,  Alteration,  or  Repair  of  Public 
Buildings  and  Public  Works.  The  spec¬ 
ifications  accompanying  the  invitation 
for  bids  for  the  construction,  alteration, 
or  repair  of  pubUc  buildings  or  public 
works  in  the  United  States  will  contain 
the  following: 

Because  the  materials  listed  below,  or 
the  materials  from  which  they  are  man¬ 
ufactured,  are  not  mined,  produced,  or 
manufactured,  as  the  case  may  be,  in  the 
United  States  in  suflBcient  and  reason¬ 
ably  available  commercial  quantities 
and  of  a  satisfactory  quality,  their  use 
in  the  work  herein  specified  (subject  to 
the  requirements  of  the  specifications) 
is  authorized,  without  regard  to  the 
country  of  origin: 

[Insert  here  the  supplies  listed  in  par¬ 
agraph  2,  Armed  Services  Last  of  Sup¬ 
plies  Excepted  from  Buy  American  Act, 
appearing  at  the  end  of  subpart  A,  Part 
405  of  this  title.] 

§  595.108  Violation  of  Buy  American 
Act  Provision  in  Construction  Contracts. 
For  procedure  with  respect  to  placing  or 
removing  from  the  list  of  ineligible  con¬ 
tractors  and  disqualified  bidders  the 
name  of  any  noncomplying  contractor 
or  bidder,  see  subpart  F,  Part  590  of  this 
subchapter. 

SUBPART  B — CANADIAN  PURCHASES  , 

§  595.201  Purchases  From  Canadian 
Suppliers.  All  Ai  my  contracts  with  sup¬ 
pliers  or  contractors  located  in  the  Do¬ 
minion  of  Canada  will  be  made  with 
and  administered  through  the  Canadian 
Commercial  Corporation  through  its 
Washington  Office,  except  that — 

(a)  Under  circumstances  of  Public 
Exigency  as  described  in  §  402.202-2  of 
this  title.  Procuring  Activities  are  au¬ 
thorized  to  negotiate  direct  with  sup¬ 
pliers  or  Contractors  domiciled  in  the 
Dominion  of  Canada  without  reference 
to  the  Canadian  Commercial  Corpora¬ 
tion. 

(5)  Subject  to  applicable  restrictions 
of  §§  592.205  and  592.211  of  this  sub¬ 
chapter,  Procuring  Activities  are  author¬ 
ized  to  negotiate  direct  for  research 
services  to  be  rendered  by  any  univer¬ 
sity,  college,  or  educational  institution 
located  in  the  Dominion  of  Canada 
without  reference  to  the  Canadian  Com- 
mericial  Corporation  or  other  Canadian 
clearing  agency. 

(c)  When  the  Canadian  Commercial 
Corporation  requests  that  the  procure¬ 
ment  be  made  direct  with  Canadian 
suppliers  or  Contractors. 

SUBPART  E — DUTY  AND  CUSTOMS 

§  595.502  Emergency  purchases  of 
war  material  abroad.  Instructions  with 
regard  to  customs  clearance  of  emer¬ 
gency  purchases  of  war  material  made 
abroad  are  set  forth  in  SR  715-55-10. 


(CTustoms  CHearance  of  Emergency  Pur¬ 
chases  of  War  Materials  Made  Abroad). 


Part  596 — Contract  Clauses 

Sec. 

596.000  Scope  of  part. 

596.050  Applicability. 

Subpart  A — Clauses  for  Fixed-Price  Supply 
Confracts 

596.102  Applicability. 

596.103  Required  clauses. 

596.103- 1  Definitions. 

596.103- 2  Changes. 

596.103- 8  Assignment  of  claims. 

596.103- 10  Federal,  State,  and  local  taxes. 

596.103- 11  Default. 

596.103- 12  Disputes. 

596.103- 14  Buy  American  Act. 

596.103- 16  Eight-hour  law  of  1912. 

596.103- 17  Walsh-Healey  Public  Contracts 

Act. 

596.103- 18  Nondiscrimination  in  employ¬ 

ment. 

596.103- 21  Termination  for  convenience  of 

the  Government. 

596.104  Clauses  to  be  used  when  appli¬ 

cable. 

596.104- 1  Davis-Bacon  Act. 

596.104- 2  Copeland  Act. 

596.104- 3  Empl03rment  of  aliens. 

596.104- 4  Neutrality  Act  of  1939. 

596.104- 12A  Military  security  requirements; 

research  and  development 
contracts. 

596.104- 13  Domestic  food  or  clothing. 

596.104- 15  Examination  of  records  clause 

in  utility  services  contracts. 

596.104- 50  Title  II,  First  War  Powers  Act, 

1941,  as  amended. 

596.105  Additional  clauses. 

596.105- 5  Liquidated  damages. 

596.150  Department  of  the  Army  clauses. 

596.150- 1  Progress  payments. 

596.150- 2  Advance  payments. 

5£6. 150-3  Plant  protection. 

596.150- 4  Rental  of  gas  cylinders. 

596.150- 5  Liability  for  Government  prop¬ 

erty  furnished  for  repair. 

596.151  Price  escalation  clauses. 

596.151- 1  Price  escalation  (labor  and  ma¬ 

terials  ) . 

596.151- 2  Price  escalation  clauses  for 

standard  steel  items. 

596.151- 3  Price  escalation  clause  for  alu¬ 

minum. 

596.151- 4  Price  escalation  clause  for  open- 

end  contracts  and  indefinite 
quantity  contracts. 

596.152  Price  redetermination  clauses. 

586.152- 1  Form  II-B  price  redetermination 

claiise. 

596.152- 2  Form  III  price  redetermination 

clause. 

596.152- 3  Form  IV  price  redetermination 

clause. 


§  596.000  Scope  of  part.  This  part 
sets  forth  uniform  contract  clauses  and 
standard  contract  forms  for  use  in  con¬ 
nection  with  the  procurement  of  supplies 
and  services  by  the  Army  Establishment. 
Prescribed  standard  contract  forms  are 
listed  in  Part  415  of  this  title  and  Part 
605  of  this  subchapter. 

§  596.050  Applicability.  This  part  is 
applicable  not  only  to  contract  clauses 
but  to  approved  contract  forms  pre¬ 
scribed  in  Part  415  of  this  title  and  Part 
605  of  this  subchapter. 

(a)  General.  Approved  contract 
forms  and  clauses  currently  in  use  in  the 
respective  Procuring  Activities,  which 
are  not  prescribed  by  and  which  are  not 
Inconsistent  with  the  contract  forms  and 
clauses  prescribed  by  Subchapter  A, 
Chapter  IV,  or  this  subchapter,  may  be 
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used  by  any  Procuring  Activity  in  accord¬ 
ance  with  its  instructions.  If  Subchap¬ 
ter  A,  Chapter  IV,  or  this  subchapter, 
prescribes  a  contract  form  such  form 
must  be  used  in  accordance  therewith 
unless  the  Chief,  Purchases  Branch, 
Assistant  Chief  of  Staff,  G-4,  grants  a 
deviation.  If  Subchapter  A,  Chapter  IV, 
or  this  subchaptcr,  however,  prescribes 
or  approves  a  contract  clause  for  use, 
even  if  for  use  “when  applicable”  or 
“when  it  is  desired  to  cover  the  subject 
matter  thereof,”  no  contract  clause  shall 
be  used  in  substitution  therefor  unless 
such  substitute  clause  (1)  is  within  the 
scope  of  the  variations  in  the  prescribed 
or  approved  clause  expressly  permitted 
by  Subchapter  A,  Chapter  IV,  or  this 
subchapter,  or  (2)  is  the  prescribed  or 
approved  clause  plus  provisions  supple¬ 
mentary  to  and  not  inconsistent  with  any 
prescribed  or  approved  clause.  For  ex¬ 
ample,  §  408.107-4  of  this  title  approves 
for  use  a  Foreign  Patent  Rights  Clause, 
which  grants  the  Government  foreign 
patent  rights  concerning  any  invention 
financed  by  the  contract.  If  the  Con¬ 
tractor  and  the  Contracting  Officer  agree 
that  the  Government  should  have  not 
only  such  foreign  patent  rights  but  also 
reproduction  rights  with  respect  to  cer¬ 
tain  foreign  “background”  patents  held 
by  the  Contractor,  the  contract  must 
contain  the  clause  set  out  in  §  408.107-4 
of  this  title  plus  a  provision  concerning 
such  “background”  patents.  Since  the 
clause  for  such  “background”  patent 
rights  set  out  in  §  408.107-3  of  this  title 
is  expressly  subject  to  the  qualification 
that  “the  particular  wording  of  a  provi¬ 
sion  granting  such  rights  to  the  Govern¬ 
ment  is  a  matter  of  negotiation  in  each 
case,”  the  clause  set  out  in  §  408.107-3 
of  this  title  need  not  be  used  verbatim 
as  the  additional  provision  but  the  addi¬ 
tional  provision  must  be  modeled  on  such 
clause  and  must  be  consistent  with  the 
policy  expressed  in  §  408.107-3  of  this 
title. 

(b)  Applicability  of  contract  forms 
and  contract  clauses  to  contracts  to  be 
performed  in  foreign  countries.  (1)  The 
contract  forms  •  and  clauses  prescribed 
or  approved  by  Subchapter  A,  Chapter 
rv  and  this  Subchapter  will  be  used  in 
all  contracts  whether  performed  in 
whole  or  in  part  in  the  United  States, 
its  Territories  or  possessions,  or  in  for¬ 
eign  countries.  Certain  clauses  are  ap¬ 
plicable  only  in  some  areas  but  not  in 
other  areas.  For  each  section  of  Sub- 
chapter  A.  Chapter  IV  and  this  Sub¬ 
chapter  prescribing  or  approving  the  use 
of  a  contract  form  or  a  contract  clause, 
the  corresponding  section  of  this  sub¬ 
chapter  has  been  annotated,  for  use  in 
those  areas  where  the  form  or  clause  is 
not  applicable  or  is  not  applicable  ex¬ 
actly  as  written,  to  authorize  (i)  modifi¬ 
cation  of  the  form  or  clause  or  (ii)  the 
deletion  of  the  form  or  clause.  Where 
no  annotation  is  made  in  this  subchap¬ 
ter,  the  modification  or  deletion  is  au¬ 
thorized  by  the  section  in  Subchapter  A, 
Chapter  IV  of  this  title  the  ASPR  para¬ 
graph  or  the  clause  is  applicable  as  writ¬ 
ten.  Care  must  be  exercised  in  modify¬ 
ing  or  deleting  clauses,  where  author¬ 
ized,  to  insure  that  proper  action  is 
taken  as  in  the  following  examples: 


(a)  In  view  of  the  provisions  of  the 
clauses  relating  to  Inspection  and  Re¬ 
sponsibility  for  Supplies,  appropriate 
provisions  may  be  necessary  for  inser¬ 
tion  in  the  Schedule  to  define  or  limit 
the  Contractor’s  responsibility  and  lia¬ 
bility  where  the  items  are  procured  in  a 
foreign  country  and  delivered  to  an 
Army  activity  located  in  that  foreign 
country  for  subsequent  transshipment 
to  a  destination  in  the  United  States. 

(b)  When  substituting  the  clause 
concerning  Federal,  State,  and  local 
taxes,  advantage  must  be  taken  of  tax 
exemptions  possible  in  the  place  of  per¬ 
formance. 

(c)  The  deletion  of  the  clause  regard¬ 
ing  the  Buy  American  Act  is  authorized 
where  the  supplies  are  procured  outside 
and  are  used  outside  the  United  States, 
its  Territories  and  possessions.  Foreign 
procurement  of  supplies  which  are 
shipped  to  the  United  States,  its  Terri¬ 
tories  and  possessions,  come  under  the 
provisions  of  the  Buy  American  Act  un¬ 
less  specifically  excepted  by  the  Secre¬ 
tary  of  the  Army,  his  duly  authorized 
representative,  or  the  provisions  of  the 
Act. 

id)  Clauses  relative  to  the  Eight-Hour 
Law  of  1912,  Nondiscrimination  in  Em¬ 
ployment,  the  Davis-Bacon  Act,  the 
Copeland  Act,  the  Walsh-Healey  Public 
Contracts  Act,  and  the  Fair  Labor 
Standards  Act  of  1938  were  prescribed 
by  various  statutes  and  executive  poli¬ 
cies  in  order  to  protect  American  labor 
from  certain  abuses.  Such  clauses  obvi¬ 
ously  are  not  applicable  and  should  not 
be  included  in  contracts  to  be  performed 
in  foreign  countries  so  far  as  native  for¬ 
eign  labor  is  concerned.  Note,  however, 
that  such  clauses  may  apply  to  American 
citizens  employed  under  such  contracts 
in  foreign  countries. 

(2)  Determination  as  to  the^ applica¬ 
bility  of  a  particular  contract  form  or 
contract  clause  often  can  be  made  only 
by  consulting  the  various  statutes,  de¬ 
cisions,  and  policies  which  established 
the  requirement  and,  in  many  cases,  in¬ 
volves  obtaining  interpretations  of  vari¬ 
ous  statutes  from  other  executive  de¬ 
partments.  In  those  cases  where 
applicability  is  in  doubt.  Contracting 
OfiBcers  will  forward  requests  for  inter¬ 
pretations  to  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army 
Attn:  Chief,  Purchases  Branch  through 
the  Head  of  the  Procuring  Activity  in¬ 
volved. 

SUBPART  A — CLAUSES  FOR  FIXED-PRICE 
SUPPLY  CONTRACTS 

§  596.102  Applicability.  §  406.102  of 
this  title  is  not  intended  to  apply  to 
those  purchase  orders  amounting  to 
$5,000  or  less  except  as  otherwise  spec¬ 
ified  (§§  406.104-15,  406.104-16). 

§  596.103  Required  clauses.  Except 
as  provided  in  §  596.102,  all  of  the 
clauses  specified  in  §§  406.103-1  through 
406.103-21  of  this  title  will  be  inserted 
in  all  fixed-price  supply  contracts  sub¬ 
ject  to  the  instructions  contained  in 
§  406.103  of  this  title  and  in  this 
§  596.103  and  §  596.050.  The  additional 
contract  clauses,  contained  in  this  sec¬ 
tion  but  not  contained  anywhere  in  Sub¬ 
chapter  A.  Chapter  IV.  of  this  title  will 


also  be  inserted  in  all  fixed-price  supply 
contracts  as  specified  in  this  Subchap, 
ter  G. 

§  596.103-1  Definitions.  The  “Defi¬ 
nitions”  clause  contained  in  §  406.103-1 
of  this  title  will  be  inserted,  but  addi¬ 
tional  definitions  may  be  included  in 
accordance  with  the  instructions  of  each 
Procuring  Activity  when  such  additional 
definitions  are  not  inconsistent  with  such 
“Definitions”  clause. 

§  596.103-2  Changes,  (a)  The 
“Changes”  clause  contained  in  §  406.103- 
2  of  this  title  will  be  inserted  but  with 
respect  to  such  clause,  in  accordance  with 
the  instructions  of  each  Procuring  Activ¬ 
ity,  the  period  of  “30  days”  within  which 
any  claim  for  adjustment  must  be  as¬ 
serted  may  be  varied.  In  special  cases 
the  “Changes”  clause  may  be  made  ap¬ 
plicable  to  changes  in  provisions  other 
than  those  relating  to  drawings,  designs, 
specifications,  method  of  shipment  or 
packing,  and  place  of  delivery,  so  long  as 
such  extended  applicability  of  the 
“Changes”  clause  would  not  be  incon¬ 
sistent  with  the  provisions  of  the  clause 
in  §  406.103-2  of  this  title. 

(b)  Additional  quantities  of  supplies 
which  were  not  initially  contemplated 
in  the  contract  will  not  be  ordered  under 
the  “Changes”  clause  since  such  a  prac¬ 
tice  might  be  used  to  defeat  the  require¬ 
ments  for  competitive  procurement. 

(c)  Accelerated  deliveries  will  be  pro¬ 
vided  for  by  a  supplemental  agreement 
modifying  the  contract  rather  than 
through  the  use  of  the  “Changes”  clause. 
Such  a  supplemental  agreement,  how¬ 
ever,  should  not  be  used  to  provide  addi¬ 
tional  compensation  to  the  Contractor 
for  accelerated  deliveries  to  meet  the 
delivery  schedules  prescribed  in  the  con¬ 
tract. 

§  596.103-8  Assignment  of  claims^ 
(a)  Setoff  as  against  assignee.  (1)  In 
time  of  war  or  national  emergency  pro¬ 
claimed  by  the  President  (including  the 
national  emergency  proclaimed  16  De¬ 
cember  1950)  or  by  Act  or  joint  resolu¬ 
tion  of  the  Congress,  contracts  of  the 
Army  Establishment,  as  well  as  certain 
other  Government  agencies,  may  provide 
that  payment  due  or  to  become  due  un¬ 
der  such  contracts  shall  not  be  subject 
to  reduction  or  setoff  as  against  an 
assignee. 

(2)  Such  provision  is  contained  in  the 
last  sentence  of  clause  (a)  of  the  Assign¬ 
ment  of  Claims  clause,  set  forth  in 
§  406.103-8  of  this  title,  which  reads  as 
follows: 

Notwithstanding  any  other  provision  of 
this  contract,  payments  to  an  assignee  of  any 
moneys  due  or  to  become  due  under  this 
contract  shall  not,  to  the  extent  provided 
in  said  Act,  as  amended,  be  subject  to  re¬ 
duction  or  setoff. 

In  cases  where  special  circumstances 
make  it  advisable  in  the  best  interests 
of  the  Government,  Heads  of  Procuring 
Activities  may  authorize  deletion  of  the 
above  quoted  sentence.  In  any  event,  the 
sentence  will  be  deleted  from  (i)  con¬ 
tracts  entered  into  with  foreign  Con¬ 
tractors,  (ii)  contracts  for  transporta¬ 
tion  of  persons  or  property,  and  (in) 
contracts  entered  into  after  a  w'ar  or 
national  emergency  proclaimed  by  the 


FEDERAL  REGISTER 


5717 


Thursday t  September  9,  1954 


President  or  by  act  or  joint  resolution  of 
the  Congress  has  been  terminated  in  such 
manner. 

(3)  Provisions  having  the  same  gen¬ 
eral  effect  although  not  precisely  as 
quoted  in  subparagraph  (2)  of  this  para¬ 
graph,  such  as  that  previously  authorized 
in  §  406.103-8  of  this  title,  as  revised  1 
June  1950,  will  nevertheless  entitle  the 
assignee  to  the  benefits  of  Public  Law 
30 — 82d  Congress. 

(4)  Reduction  of  or  setoff  from  pay¬ 
ments  to  be  made  to  an  assignee  will  be 
effected  with  respect  to  liabilities  of  the 
assignor  to  the  Government  arising  out 
of  matters  in  connection  with  the  con¬ 
tract,  or  of  amounts  which  may  be  col¬ 
lected  or  withheld  from  the  assignor  in 
accordance  with,  or  for  failure  to  comply 
with,  the  terms  of  the  contract,  except  as 
stated  in  §  406.103-8  of  this  title.  Ex¬ 
amples  of  cases  in  which  setoff  will  be 
made  include  (but  are  not  limited  to)  — 

(i)  Amounts  due  pursuant  to  price  re- 
determination  clauses. 

(ii)  Deduction  of  liquidated  damages. 

(iii)  Excess  costs  and  damages  after 
termination  for  default. 

(iv)  Equitable  adjustments  and  re¬ 
jections  under  the  Changes,  Inspection 
and  Guaranty  clauses. 

(v)  Damages  resulting  from  fraud  or 
criminal  conduct. 

(5)  It  is  the  view  of  the  Department 
of  the  Army,  concurred  in  by  the  General 
Counsel,  Ofidce  of  the  Comptroller  Gen¬ 
eral  and  the  American  Bankers  Associa¬ 
tion,  that  existing  contracts  containing 
the  provision  against  setoff  included  in 
§  406.103-8  of  this  title,  need  not  be 
amended  in  order  to  obtain  the  benefits 
of  Public  Law  30 — 82d  Congress.  Ac¬ 
cordingly  existing  contracts  will  not  be 
amended  for  the  above  purpose. 

(b)  Refunds,  etc.,  of  payments  re¬ 
ceived  by  assignees.  In  any  case  in 
which  moneys  due  or  to  become  due 
under  any  contract  are  or  have  been  as¬ 
signed  pursuant  to  section  1  of  the 
Assignment  of  Claims  Act  of  1940,  as 
amended,  no  liability  of  any  nature  of 
the  assignor  to  the  United  States  or  any 
department  or  agency  thereof,  whether 
arising  from  or  independently  of  such 
contract,  shall  create  or  impose  any 
liability  on  the  part  of  the  assignee  to 
make  restitution,  refund,  or  repayment 
to  the  United  States  of  any  amount 
heretofore  since  1  July  1950,  or  hereafter 
received  under  the  assignment. 

(c)  Filing  of  notice  of  assignment. 
The  assignee  shall  file  written  notice  of 
the  assignment  together  with  a  true  copy 
of  the  instrument  of  assignment  with — 

(1)  The  Contracting  Officer. 

(2)  The  surety  or  sureties  upon  the 
bond  or  bonds,  if  any  in  connection  with 
the  contract. 

(3)  The  Disbursing  Officer,  if  any, 
designated  in  the  contract  to  make 
payment. 

(d)  Acknowledgment  of  notice  of  as¬ 
signment.  Contracting  Officers  will  ac¬ 
knowledge  notices  of  assignment  filed  by 
^ignees  in  accordance  with  paragraph 
'0)  of  this  section.  In  cases  where  a 
notice  of  assignment  of  monies  due  un¬ 
der  a  definitive  contract,  which  super¬ 
sedes  a  letter  contract,  is  received  pur¬ 
suant  to  the  Assignment  of  Claims  Act 
of  1940  (54  Stat.  1029),  as  amended. 


such  notice  should  be  acknowledged 
regardless  of  the  fact  that  a  notice  of 
assignment  of  monies  due  under  the 
letter  contract  had  been  previously  ac¬ 
knowledged.  The  two  notices  of  assign¬ 
ment  should  be  considered  as  one  and 
filed  accordingly. 

(e)  Assignor’s  statement.  Where  di¬ 
rect  payment  is  made  to  an  assignee,  the 
Contractor  will  furnish  on  each  voucher, 
invoice,  or  other  supporting  paper,  a 
statement  to  the  effect  that  he  recog¬ 
nizes  the  assignment,  its  validity,  and 
the  right  of  the  assignee  to  receive  pay¬ 
ment. 

(f)  Information  to  be  furnished  to 
assignees.  Contracting  Officers  will, 
upon  request  of  the  Contractor,  furnish 
proposed  assignees  information  regard¬ 
ing  the  status  of  the  contract  at  the  time 
of  the  assignment.  In  so  doing,  the 
Contracting  Officer  will  advise  the  as¬ 
signee  that  the  information  is  so  fur¬ 
nished  only  for  confidential  use  in 
connection  with  the  assignment. 

§  596,103-10  Federal,  State,  and  local 
taxes.  In  effecting  procurement  outside 
the  United  States,  its  Territories  and 
possessions,  substitute  the  clause  set 
forth  in  §  600.401  of  this  subchapter  in 
lieu  of  the  clause  prescribed  in  §  410.401 
of  this  title.  (See  §  596.050  (b)  (1)  (ii).) 

§  596.103-11  Default — (a)  Applica¬ 
tion.  (1)  If  the  Contractor  (i)  fails  to 
make  delivery  of  the  supplies  or  to  per¬ 
form  the  services  within  the  time  speci¬ 
fied  in  the  contract,  or  (ii)  fails  to  per¬ 
form  any  provision  of  the  contract  other 
than  the  delivery  schedules,  or  (iii)  so 
fails  to  make  progress  as  to  endanger 
performance  of  his  contract  in  accord¬ 
ance  with  the  terms  thereof,  the  Con¬ 
tractor  may  be  said  to  be  in  default. 

(2)  Defaults  may  be  excusable  or  non- 
excusable.  Defaults  are  excusable  when 
they  arise  out  of  the  causes  set  forth  in 
clause  (b)  of  the  Default  article.  (See 
§  406.103-11  of  this  title.) 

(3)  Paragraphs  (b)-(i)  inclusive  of 
this  section  apply  to  contracts  other 
than  those  under  the  Federal  Supply 
Schedule.  Paragraph  (j)  of  this  section 
applies  to  contracts  under  the  Federal 
Supply  Schedule. 

(b)  Termination  of  contracts  by 
agreement.  When  default  occurs  in  the 
performance  of  a  contract,  the  contract 
may  be  terminated  by  supplemental 
agreement  with  the  contractor,  pro¬ 
vided — 

(1)  If  the  default  is  not  excusable, 
that  the  Contractor  agrees  to  pay  excess 
costs  incurred  in  repurchase  and  dam¬ 
ages  resulting  from  delay. 

(2)  In  the  event  the  default  is  de¬ 
termined  by  the  Contracting  Officer  to  be 
excusable  and  the  Contractor  has  in¬ 
curred  costs  in  the  performance  of  the 
contract  and  refuses  to  execute  a  termi¬ 
nation  agreement  without  cost  to  the 
Government,  the  Contracting  Officer 
may  terminate  the  contract  under  the 
clause  entitled  “Termination  for  Con¬ 
venience  of  the  Government.” 

(3)  If  a  performance  bond  has  been 
filejs,  that  the  surety  thereon  is  a  party 
to  the  supplemental  agreement. 

(c)  Completion  of  contract  after  de¬ 
fault.  (1)  In  the  event  that  default  has 
occurred  in  a  contract  by  reason  of  non- 


excusable  delay,  which  results  in  actual 
damage  to  the  Government,  and  the  Con¬ 
tracting  Officer  deems  it  to  be  in  the  best 
interests  of  the  Government  to  permit 
the  Contractor  to  complete  performance 
of  the  contract,  a  supplemental  agree¬ 
ment  may  be  entered  into  providing  for 
completion  of  performance  notwith¬ 
standing  such  default,  if  the  Contractor 
assumes  liability  for  the  actual  damages. 
The  surety,  if  any,  should  either  be  a 
party  to  the  supplemental  agreement  or 
should  execute  and  deliver  to  the  Con¬ 
tracting  Officer,  simultaneously  with  the 
execution  of  a  supplemental  agreement 
with  the  contractor,  a  written  consent 
extending  the  terms  of  any  performance 
bond  to  cover  such  supplemental  agree¬ 
ment.  The  agreement  should  distinctly 
state  that  the  CJovernment’s  rights  to 
accrued  damages  are  not  thereby  waived. 

(2)  If  a  performance  bond  has  been 
filed  in  connection  with  the  contract,  or 
otherwise,  and  action  outlined  in  sub- 
paragraph  (1)  of  this  paragraph  is  not 
deemed  to  be  in  the  best  interests  of  the 
Government,  an  agreement  may  be  en¬ 
tered  into  with  the  surety,  providing  for 
completion  of  performance  of  the  con¬ 
tract  upon  the  same  terms  and  condi¬ 
tions  as  the  original  contract,  less  actual 
damages  resulting  from  delay,  and  fur¬ 
ther  providing  for  payment  directly  to 
the  surety.  Such  agreement  should 
clearly  state  that  all  rights  against  the 
Contractor  and  the  surety  are  reserved 
so  far  as  the  surety  does  not  cure  defaults 
of  the  Contractor.  The  Contractor  will 
be  furnished  promptly  with  a  findings  of 
fact  as  indicated  in  paragraph  (d)  (2) 
of  this  section,  adapting  paragraph  (d) 
(2)  (iv)  of  this  section  to  the  action 
taken. 

(d)  Termination  pursuant  to  default 
article.  (1)  (i)  Where  the  Contractor 
and/or  his  surety  elect  not  to  complete 
performance  of  the  contract  after  being 
afforded  an  opportunity  to  do  so  (see 
paragraph  (c)  of  this  section),  or  (ii) 
when  the  Contracting  Officer  deems  it  to 
be  in  the  best  interests  of  the  Govern¬ 
ment  to  terminate  the  contract  following 
default  thereof,  and  the  default  consists 
of  the  failure  on  the  part  of  the  Con¬ 
tractor  to  make  delivery  of  the  supplies 
or  to  perform  the  services  within  the 
time  specified  in  the  contract  or  any  ex¬ 
tension  thereof,  the  procedure  set  forth 
in  subparagraphs  (2)  through  (4)  of  this 
paragraph  will  be  followed. 

(2 )  The  Contractor  will  be  given  notice 
in  writing  which  will  include  the 
following : 

(i)  Reference  to  contract  number, 
date,  and  portion  of  contract  as  to  which 
his  right  to  proceed  is  terminated. 

(ii)  That  his  right  to  proceed  further 
with  performance  under  the  contract  is 
thereby  terminated. 

(iii)  A  specific  description  of  the  acts 
or  omissions  constituting  the  default. 

(iv)  That  the  supplies,  services  or  con¬ 
struction  required  by  the  contract  will  be 
procured  in  the  open  market  against  his 
accoimt,  and  that  he  will  be  held  liable 
for  any  excess  costs. 

(V)  That  the  Government  reserves  all 
rights  and  remedies  provided  by  law  or 
under  the  contract,  in  addition  to  charg¬ 
ing  excess  costs.  (Where  liquidated 
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damages  are  provided  for,  substitute  a 
reference  thereto.) 

(vi)  That  the  notice  constitutes  a 
findings  of  fact  pursuant  to  the  Disputes 
article  from  which  he  has  the  right  of 
appeal  as  specified  therein. 

(3)  The  same  distribution  will  be 
made  of  the  termination  notice  as  was 
made  of  the  contractual  documents.  In 
addition  thereto,  a  copy  will  be  furnished 
to  the  Disbursing  Officer  who  will  be  ad¬ 
vised  to  withhold  further  payments  to 
the  Contractor  pending  additional 
instructions. 

(4)  Notice  of  termination  of  a  contract 
will  be  furnished  to  the  Contractor  with¬ 
in  a  reasonable  time  after  the  default 
occurs,  or  after  efforts  to  arrange  for 
compliance  with  the  terms  of  the  con¬ 
tract  have  resulted  in  failure.  This  re¬ 
quirement  must  be  complied  with  in 
order  to  fulfill  the  Government’s  obliga¬ 
tion  to  mitigate  damages. 

(5)  If  the  default  consists  of  the 
failure  to  perform  any  provision  of  the 
contract  other  than  as  specified  in  sub- 
paragraph  (1)  of  this  paragraph,  or  if 
the  Contractor  so  fails  to  make  progress 
as  to  endanger  performance  of  the  con¬ 
tract,  a  notice  of  termination  will  not  be 
issued  unless  the  Contracting  Officer  has 
previously  notified  the  Contractor  in 
writing  of  the  specific  default  or  failure, 
and  has  by  the  terms  of  such  notice 
afforded  the  Contractor  an  opportunity 
to  cure  such  default  or  failure  within  a 
I>eriod  of  time  which  shall  be  not  less 
than  10  days  from  the  date  of  receipt  of 
such  notice.  The  notice  of  termination 
in  such  cases  will  refer  to  the  notice  of 
default. 

(e)  Repurchase  against  Contractor's 
account.  (1)  In  the  event  of  termina¬ 
tion  of  a  contract  for  default,  the  Gov¬ 
ernment  is  under  a  duty  to  mitigate 
damages. 

(2)  Accordingly,  where  the  supplies  or 
services  are  still  required  after  termina¬ 
tion,  repurchase  will  be  made  against 
the  Contractor’s  account  either  from 
other  Contractors  or  Government  facili¬ 
ties  (i)  as  soon  as  possible  after  termi¬ 
nation,  (ii)  of  supplies  or  services  simi¬ 
lar  to  those  called  for  in  the  contract, 
(iii)  at  as  reasonable  a  price  as  practi¬ 
cable  considering  the  quantity  and 
quality  required  by  the  Government  and 
the  time  within  which  the  supplies  or 
services  are  required;  (iv)  in  construc¬ 
tion  contracts,  the  work  will  be  let 
according  to  the  same  plans  and  specifi¬ 
cations  to  such  other  responsible  Con¬ 
tractor  who  offers  the  lowest  price  or  it 
will  be  completed  by  Government  plant 
and  hired  labor. 

(f)  Action  by  Contracting  Officer. 

(1)  If  repurchase  will  not  be  effected, 
compute  actual  or  liquidated  damages 
(when  clause  contained  in  §  406.105-5 
of  this  title  is  used),  and  make  written 
demand  upon  contractor  for  the  amount 
thereof. 

(2)  If  repurchase  is  effected,  compute 
excess  costs  and  actual  (or  liquidated 
damages,  when  clause  contained  in 
§  406.105-5  of  this  title  is  used) ,  and 
make  written  demand  upon  the  contrac¬ 
tor  for  the  total  amount. 

(3)  Forward  the  report  required  by 
paragraph  (g)  of  this  section,  together 
with  any  checks,  money  orders,  or  funds 


in  any  form  received  from  the  Contrac¬ 
tor.  No  report  is  required  where  the 
contract  is  unnumbered  and  no  repur¬ 
chase,  or  actual  or  liquidated  damages 
are  involved. 

(g)  Report  of  termination  of  contract 
{Reports  Control  Symbol  FIN-51 ) . 
Within  30  days  after  such  termination, 
a  letter  report,  “Subject:  Report  of  Ter¬ 
mination  of  Contract  for  Default  (Re¬ 
ports  Control  Symbol  FIN-51),”  will  be 
furnished  to  the  Disbursing  Office,  in 
duplicate,  setting  forth  the  following 
information: 

(1)  Procuring  Activity  involved. 

(2)  Fiscal  year  of  procurement 
involved. 

(3)  Original  appropriation  invloved. 

(4)  With  respect  to  terminated 
contract: 

(i)  Name  and  address  of  Contractor. 

(ii)  Contract  or  purchase  order 
number. 

(iii)  Date  of  award  or  execution. 

(iv)  Contract  item  and  specification. 

(V)  .Contract  quantity. 

(vi)  Unit  price. 

(vii)  Quantity  and/or  time  payment 
discount. 

(viii)  Total  contract  cost. 

(ix)  Status  of  payments  and  deliveries 
under  contract,  including  voucher 
citations. 

(x)  Statement  of  amount  withheld,  if 
any. 

(xi)  Statement  of  actual  or  liquidated 
damages  accrued,  if  any  (other  than  ex¬ 
cess  costs  on  repurchase). 

(xii)  Description  of  default  resulting 
in  termination. 

(5)  Statement  as  to  whether  repur¬ 
chase  has  been  or  will  be  effected.  If  ap¬ 
plicable,  a  negative  reply  is  desired,  to¬ 
gether  with  statement  of  reasons  why 
repurchase  has  not  been  or  will  not  be 
effected.  If  repurchase  is  effected  subse¬ 
quent  to  date  of  report,  a  followup  report 
will  be  forwarded. 

(6)  If  repurchase  is  effected,  set  forth 
information  with  respect  to  repurchase 
contract,  adapting  items  (subparagraph 
(4)  (i)  through  (ix)  of  this  paragraph) 
to  such  repurchase  contract. 

(7)  State  amount  of  excess  cost  (item 
subparagraph  (6)  minus  item  subpara¬ 
graph  (4)  (viii)  of  this  paragraph). 

(8)  State  total  amount  of  excess  cost 
and  actual  or  liquidated  damages. 

(9)  Whether  efforts  have  been  made 
to  collect  the  amount  set  forth  in  sub- 
paragraph  (8)  of  this  paragraph.  If 
collected,  forward  the  check,  money 
order,  or  funds  to  Disbursing  Officer  with 
report.  If  uncollectible,  a  statement  to 
that  effect. 

(10)  Attach  one  copy  of  the  follow¬ 
ing: 

(i)  Terminated  contract. 

(11)  Repurchase  contract,  if  any. 

(11)  Attach  two  copies  of  the  follow¬ 
ing: 

(i)  Notice  of  termination. 

(ii)  Notice  to  cure  default,  if  any. 
See  §  596.103-11  (d)  (5)  of  this  section. 

(iii)  Computation  of  liquidated  or 
actual  damages. 

(iv)  Correspondence  from  Contract¬ 
ing  Officer  to  delinquent  Contractor  rel¬ 
ative  to  the  indebtedness. 

(12)  Attach  original  and  one  copy  of 
correspondence  frmn  delinquent  Con¬ 


tractor  to  Contracting  Officer  relative  to 
indebtedness. 

(13)  Attach  two  copies  of  any  other 
papers  or  documents  deemed  to  be  re¬ 
quired  as  evidence  for  prosecution  of 
claim  or  litigation  against  defaulting 
contractor. 

(h)  Amount  chargeable  against  de¬ 
faulting  Contractor.  A  purchase  or  pur¬ 
chases  against  the  account  of  a  default¬ 
ing  Contractor  must  not  exceed  the 
quantity  originally  ordered,  with  con¬ 
sideration  given,  of  course,  to  the  varia¬ 
tion  clause,  if  any,  in  the  contract,  and 
must  be  secured  if  practicable  on  the 
same  unit  basis,  such  as  each,  dozen, 
pound.  This,  however,  does  not  pre¬ 
clude  the  Government  from  entering 
into  one  contract  with  the  completing 
Contractor  which  includes  additional 
needed  supplies  provided  that  the  excess 
costs  to  be  charged  against  the  account 
of  the  defaulting  Contractor  are  deter¬ 
mined  as  provided  in  the  preceding  sen¬ 
tence  of  this  paragraph.  In  any  event, 
actual  damages  (or  liquidated  damages, 
if  clause  contained  in  §  406.105-5  of  this 
title  is  used)  resulting  from  delay,  may 
be  assessed  in  addition  to  excess  costs. 

(i)  Action  by  disbursing  officer.  (1) 
Upon  receipt  of  the  Report  of  Termina¬ 
tion  of  Contract,  the  Disbursing  Officer 
will  proceed,  when  necessary,  to  effect 
collection  of  excess  costs  and  actual  or 
liquidated  damages  by  deduction  of  the 
amount  thereof  from  any  funds  payable 
to  the  defaulting  contractor. 

(2)  If  the  entire  amount  is  collected 
by  setoff,  such  action  will  be  indicated  by 
indorsement  to  the  Report  of  Termi¬ 
nated  Contract,  together  with  applicable 
voucher  citations,  and  a  statement  of 
the  name  of  the  Disbursing  Officer  and 
D.  O.  Symbol  No.  The  Report  and  in¬ 
dorsement  will  be  disposed  of  as  follows: 

(i)  The  original  will  be  transmitted  to 

the  Chief  of  Finance,  for  forwarding  to 
the  General  Accounting  Office.  , 

(ii)  The  duplicate  copy  will  be  filed  in 
the  Office  of  the  Disbursing  Officer. 

(3)  In  the  event  that  collection  of  ex¬ 
cess  cost  and/or  damages  is  effected  by 
means  of  Contractor’s  check,  money 
order,  cash,  or  any  means  other  than 
setoff  against  another  account  due  to 
the  Contractor,  the  Disbursing  Officer 
will,  in  addition  to  taking  action  re¬ 
quired  by  paragraph  (2)  of  this  section, 
submit  together  with  the  Report,  the 
required  number  of  copies  of  Standard 
Form  No.  1044  (Schedule  of  Collections), 
properly  completed  in  accordance  with 
AR  35-3510  (Records  of  Sales  and  Col¬ 
lections). 

(4)  If  the  Disbursing  Officer  finds  it 
impracticable  to  collect  the  entire 
amount  due,  or  if  no  repurchase,  excess 
costs,  or  damages  are  involved,  he  will 

indicate  his  action  and  recommendation 
by  indorsement  to  the  Report  of  Termi¬ 
nation  of  Contract,  and  distribute  the 
report  and  indorsement  as  follows: 

(i)  The  original  to  the  Chief  of  Fi¬ 
nance,  for  forwarding  to  the  General 
Accounting  Office. 

(ii)  The  duplicate  copy  will  be  filed  in 
the  office  of  the  Disbursing  Officer. 

(iii)  'The  Contracting  Officer  will  ^ 
advised  in  writing  of  action  taken  and. 
where  applicable,  that  the  excess  coste 
and/or  damages  could  not  be  collected 
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and  that  the  matter  has  been  reported 
to  the  Chief  of  Finance,  for  reference  to 
the  General  Accounting  Office. 

(j)  Action  in  connection  with  Federal 
Supply  Schedule  contracts — (1)  Action 
by  Contracting  Officer — (i)  Ordering  of¬ 
fice.  Before  declaring  a  Contractor  in 
default,  it  is  suggested  that  ordinarily 
ordering  offices  should  notify  the  Con¬ 
tractor  in  writing  that  unless  satisfac¬ 
tory  performance  occurs  by  a  specified 
date,  which  should  allow  a  reasonable 
time  for  performance,  his  right  to 
proceed  further  under  the  purchase  order 
will  be  considered  terminated  and  he 
will  be  held  liable  for  any  excess  costs 
resulting  from  purchasing  the  supplies 
or  services  elsewhere.  This  step  would 


not  be  taken  ordinarily  when  the  default 


I 


involves  an  attempted  fraud  on  the 
United  States,  or  when  it  obviously  would 
be  futile,  as  for  example,  when  the  Con¬ 
tractor  has  already  declined  to  perform. 
Where  excess  costs  are  anticipated,  the 
ordering  office  may  likewise  decide  to 
withhold  sufficient  funds  due  the  Con¬ 
tractor  as  offset  security.  Ordering  of¬ 
fices  will  endeavor  to  minimize  excess 
costs  to  be  charged  against  the  Contrac¬ 
tor  and  to  collect,  by  check  or  setoff, 
excess  costs  owed.  Such  collected  funds 
are  usually  for  deposit  into  the  Treasury 
as  miscellaneous  receipts. 

(ii)  Federal  Supply  Service.  Where 
ordering  offices  are  notified  by  the  Fed¬ 
eral  Supply  Service  that  it  has  declared 
the  Contractor  in  default,  ordering  of¬ 
fices  will  thereafter  refuse  to  accept 
further  performance  by  the  Contractor 
or  place  further  purchase  orders  with 
him.  Ordering  officer  will  thereafter 
purchase  against  the  account  of  the  Con¬ 
tractor  from  replacing  Contractors 
designated  by  the  Federal  Supply  Service 
or  in  such  other  manner  as  directed  by 
the  Federal  Supply  Service. 

(2)  Reports.  Ordering  offices  will  re¬ 
port  to  the  Purchase  Branch,  Federal 
Supply  Service,  Washington  25,  D.  C., 
the  details  concerning  all  material  in¬ 
stances  of  unsatisfactory  performance 
by  the  Contractor,  whether  or  not  prop¬ 
erly  adjusted  and  settled.  Ordering  of¬ 
fices  also  will  report,  as  may  be  directed 
by  the  Federal  Supply  Service,  all  pur¬ 
chases  made  against  the  account  of  a 
Contractor  placed  in  default  by  the  Fed¬ 
eral  Supply  Service. 

(k)  Excusable  delay.  Where,  follow¬ 
ing  termination  for  default,  it  is  subse¬ 
quently  determined  that  the  Contractor’s 
delay  was  excusable,  the  procedure  out¬ 
lined  in  clause  (e)  of  the  Default  article 
(see  §  406.103-11  of  this  title)  will  be 
followed. 

(l)  Applicability  to  oversea  commands. 

(1)  The  default  article  is  applicable  to 
oversea  commands  except  where  any  of 
its  provisions  are  inconsistent  with  or 
prohibited  by  local  law,  in  which  case 
the  article  should  be  amended  to  con¬ 
form  to  local  law.  For  the  purpose  of 
this  paragraph,  local  law  is  defined  as 
the  law  of  the  foreign  country  or  legal 
entity  which  is  applicable  to  the  execu¬ 
tion  and  performance  of  contracts 
therein.  ' 

(2)  The  original  of  the  Report  of  Ter¬ 
mination  of  Contract,  which  is  required 
ijy  paragraph  (i)  of  this  section  to  be 
submitted  to  the  Chief  of  Finance,  will 


be  submitted  through  the  Finance  Of¬ 
ficer  of  the  oversea  command. 

§  596.103-12  Disputes.  The  “Dis¬ 
putes”  Clause  contained  in  §  406.103-12 
of  this  title  will  be  inserted  as  specified, 
except  for  contracts  entered  into  by  ma¬ 
jor  oversea  commanders  and  to  be  per¬ 
formed  outside  the  United  States  (48 
States  and  the  District  of  Columbia) 
(paragraph  (c)  of  this  section).  The 
“Disputes”  Clause  may  be  modified  to 
provide  for  an  intermediate  appeal  to 
the  Head  of  a  Procuring  Activity  upon 
approval  of  the  Head  of  the  Procuring 
Activity  concerned. 

(a)  Armed  Services  Board  of  Contract 
Appeals.  The  charter  and  rules  of  the 
Armed  Services  Board  of  Contract  Ap¬ 
peals  are  set  forth  in  Appendix  A  of 
§413.008  of  this  title. 

(b)  Procedure  for  handling  disputes. 
Disputes  arising  under  Army  contracts 
should  be  reviewed  and  screened  to  in¬ 
sure.  so  far  as  practicable  and  consistent 
with  the  rights  of  contractors,  that  only 
those  appeals  which  require  considera¬ 
tion  and  determination  by  the  Armed 
Services  Board  of  Contract  Appeals  be 
forwarded  to  the  Board  for  disposition. 

(1)  Correspondence.  All  official  cor¬ 
respondence  with  the  Board  will  be 
addressed  “Board  of  Contract  Appeals, 
Office  of  the  Secretary  of  the  Army, 
Washington  25,  D.  C.” 

(2)  Time  of  filing  of  appeal  to  be 
endorsed.  When  the  appeal  has  been  re¬ 
ceived  by  the  Contracting  Officer  or  the 
Head  of  a  Procuring  Activity,  as  the  case 
may  be,  he  will  indorse  thereon  the  date 
of  filing  and  forward  the  appeal,  as  here¬ 
inafter  provided. 

(3)  Findings  of  fact  and  decisions. 
(i)  In  rendering  a  decision  on  any  dis¬ 
pute  involving  a  question  of  fact,  the 
Contracting  Officer  or  the  Head  of  a  Pro¬ 
curing  Activity,  as  the  case  may  be,  will 
prepare  and  sign  findings  of  fact,  a  true 
copy  of  which  with  his  written  decision 
will  be  promptly  furnished  the  Contrac¬ 
tor.  The  Contracting  Officer  will  include 
in  his  decision  the  following  paragraph: 

If  in  your  opinion  the  findings  and  deci¬ 
sion  hereinbefore  set  forth  Involve  a  dispute 
concerning  a  question  of  fact,  you  are  hereby 
notified  that  in  accordance  with  the  provi¬ 
sions  of  Clause _ _  “Disputes”  of  the 

above-numbered  contract  you  may  appeal 
from  these  findings  and  decision  to  the  Secre¬ 
tary  of  the  Army.  If  properly  filed,  your 
appeal  will  be  heard  by  the  Armed  Services 
Board  of  Contract  Appeals,  the  duly  author¬ 
ized  representative  of  the  Secretary.  The 
Rules  of  the  Board  provide  that  an  appeal 
may  take  the  form  -of  the  notice  of  appeal. 
It  may  be  in  the  form  of  a  letter  or  any  other 
form  which  presents  the  necessary  informa¬ 
tion,  Including  specific  facts  and  argument, 
complete  in  reasonable  detail,  in  support  of 
the  appeal.  A  notice  of  appeal  must  be 
addressed  to  the  Secretary  of  the  Army  and 
must  be  mailed  to,  or  filed  with,  the  under¬ 
signed  Contracting  Officer  within  30  days 
after  receipt  of  these  findings  and  decision. 
A  notice  of  appeal  should  indicate  that  an 
appeal  is  intended  and  should  identify  the 
contract  (by  number),  the  decision  from 
which  the  appeal  is  taken,  the  date  of  the 
decision,  the  contractual  provision  concerned 
in  the  dispute,  the  nature  of  the  dispute, 
and  the  relief  sought  by  the  appeal.  The 
Rules  further  provide  that  the  notice  of 
appeal  should  be  signed  personally  by  the 
Contractor  taking  the  appeal  or  by  an  officer 
of  the  appellant  corporation  or  member  of 


the  appellant  firm  or  by  the  Contractor’s 
duly  authorized  representative.  Three  cop¬ 
ies  of  the  notice  of  appeal  should  be  fur¬ 
nished. 

(ii)  Forwarding  by  Contracting  Offi¬ 
cer.  When  an  appeal  is  taken  from  the 
decision  of  a  Contracting  Officer  he  will 
promptly  forward  to  the  Head  of  the 
Procuring  Activity  concerned,  a  true  copy 
of  his  findings  of  fact  and  of  his  decision; 
the  original  written  appeal  and  the  re¬ 
quired  copies  thereof;  a  transcript  of  any 
evidence  taken  by  him;  and  all  pertinent 
papers  in  the  case. 

(iii)  Forwarding  by  Heads  of  Procur¬ 
ing  Activities  of  appeals  from  decisions 
of  Contracting  Officer,  (a)  If  the  ap¬ 
peal  from  the  Contracting  Officer’s  deci¬ 
sion  is  to  the  Secretary,  the  Head  of  the 
Procuring  Activity  receiving  the  appeal 
will  exercise  the  utmost  care  to  see  that 
the  record  is  complete;  will  add  to  the 
file,  if  not  already  in  it,  an  original  dupli¬ 
cate  or  true  copy  of  the  contract,  in¬ 
cluding  the  plans  and  specifications  and 
all  changes  and  supplemental  agree¬ 
ments;  and  will  promptly  forward  the 
complete  file  to  the  Board. 

(b)  If  for  any  reason  an  appeal  can¬ 
not  be  processed  by  the  Procuring  Ac¬ 
tivity  in  accordance  with  this  section 
within  10  days  from  the  date  appeal  is 
received  by  the  Activity,  the  Head  of  the 
Procuring  Activity  will  report  to  the 
Board  the  date  on  which  the  appeal  was 
received  in  his  office  and  the  reason  for 
the  delay  in  accomplishing  the  process¬ 
ing. 

(4)  Forwarding  appeals  from  Heads  of 
Procuring  Activities.  The  Head  of  a 
Procuring  Activity,  within  10  days  after 
the  receipt  of  a  written  appeal  from  his 
decision,  will  forward  the  original  written 
appeal  and  the  required  copies  thereof 
to  the  Board,  together  with  the  following 
papers:  a  copy  of  his  findings  of  fact  and 
decision ;  the  advisory  report,  if  there  be 
one,  of  the  contract  settlement  board  in 
his  office;  a  transcript  of  any  testimony 
taken  during  the  course  of  the  proceed¬ 
ings;  a  duplicate  original  or  a  certified 
copy  of  the  contract,  including  the  plans 
and  specifications  and  all  changes  and 
supplemental  agreements;  the  findings 
of  fact  and  decision  of  the  Contracting 
Officer;  and  all  papers  and  correspond¬ 
ence  pertaining  to  the  contract,  perti¬ 
nent  to  the  consideration  of  the  appeal. 
In  cases  wherein  an  appeal  under  the 
terms  of  a  contract  is  filed  with  a  Pro¬ 
curing  Activity,  the  Head  of  the  Activity 
concerned  will,  prior  to  forwarding  the 
appeal  to  the  Armed  Services  Board  of 
Contract  Appeals: 

(i)  Carefully  review  the  “decision”  or 
“findings  of  fact”  from  which  the  appeal 
is  taken  to  ascertain  that  all  basic  “find¬ 
ings  of  fact”  are  complete  as  to  all  issues 
bearing  upon  the  matter  in  dispute.  He 
will  also  ascertain  that  all  evidence  relied 
upon  (whether  documentary  or  oral 
testimony)  in  support  of  the  “decision” 
or  “finding  of  fact”  does  support  the 
Government’s  position;  and  that  all  es¬ 
sential  witnesses  and  documentary  evi¬ 
dence  will  be  available  to  the  Board  at 
the  time  of  the  hearing  of  the  appeal. 
When  appropriate,  the  Head  of  the  Pro¬ 
curing  Activity  will  conduct  an  investiga¬ 
tion  to  accomplish  these  objectives. 
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(ii)  Refer  the  Contracting  Officer  for 
supplemental  findings  cases  in  which  the 
“decision”  does  not  contain  all  of  the 
basic  findings  required  to  support  it,  or 
in  which  the  “findings  of  fact”  are  not 
complete  as  to  all  issues  bearing  upon 
the  matter  in  dispute. 

(iii)  Refer  to  the  Contracting  Officer 
for  reconsideration  all  cases  wherein  a 
timely  appeal  has  been  taken  and  it  is 
clear  from  the  evidence,  contractual  pro¬ 
visions  and  the  applicable  law,  that  the 
Contracting  Officer’s  “decision”  or  “find¬ 
ings  of  fact”  is  erroneous  or  not  sup¬ 
ported  by  competent  and  available  evi¬ 
dence,  Attention  is  invited  to  the  re¬ 
quirement  that  the  Contracting  Officer 
must  give  his  personal  and  independent 
consideration  to  the  making  of  each  “de¬ 
cision”  or  “findings  of  fact,”  with  the  aid 
of  such  technical  and  legal  advice  as  may 
be  available  to  him,  and  the  exercise  of 
this  function  can  neither  be  delegated  to 
nor  usurped  by  anyone  not  authorized  by 
the  terms  of  the  contract.  Whenever 
upon  such  reconsideration  the  Con¬ 
tracting  Officer  modifies  his  “decision”  or 
“findings  of  fact”  so  as  to  eliminate  a 
part  or  all  of  issues  involved  in  the  ap¬ 
peal,  he  will  request  the  appellant  to 
furnish,  for  incorporation  in  the  appeal 
papers,  a  statement  withdrawing  its 
appeal  as  to  the  issues  thus  eliminated. 

(iv)  Prepare  and  forward  to  the  Chief 
Trial  Attorney’s  office  a  statement  of  the 
factual  and  legal  issues  involved  in  the 
appeal  and  a  brief  summary  of  the  evi¬ 
dence  (both  documentary  and  oral  testi¬ 
mony)  which  will  be  available  at  the 
hearing  to  support  the  Government’s 
position,  together  with  comments,  when 
pertinent,  as  to  the  probable  implica¬ 
tions  on  procurement  policies  of  the  de¬ 
cision  upon  the  subject  appeal. 

(V)  Appeals  filed  with  the  Secretary  or 
the  Board.  In  cases  wherein  an  appeal 
is  filed  directly  with  the  Office  of  the 
Secretary  of  the  Army  or  the  Armed 
Services  Board  of  Contract  Appeals,  the 
Board,  pursuant  to  its  rules  of  procedure, 
will  promptly  furnish  a  copy  thereof  to 
the  Procuring  Activity  concerned, 
through  the  Chief,  Trial  Attorney’s  of¬ 
fice.  Upon  the  receipt  of  such  appeal  the 
Procuring  Activity  will  process  the  same 
as  though  it  had  been  initially  filed  with 
the  Activity. 

(vi)  New  facts  or  circumstances. 
Upon  discovery  of  new  facts  or  circum¬ 
stances  the  Chief  Trial  Attorney  is  au¬ 
thorized,  ih  appropriate  cases,  to  return 
appeals  to  the  Procuring  Activity  for 
further  reconsideration  in  the  light  of 
the  additional  facts  of  circumstances 
disclosed. 

(vii)  Appeals  improperly  filed.  If  any 
officer  or  agency  of  the  Department  other 
than  the  officer  or  agency  designated  in 
the  contract,  should  receive  a  written 
appeal,  the  recipient  will,  after  endorsing 
thereon  the  date  of  its  receipt,  immedi¬ 
ately  transmit  the  appeal  to  the  Head  of 
the  Procuring  Activity  concerned: 

(a)  For  appropriate  action  as  provided 
in  subparagraph  (4)  of  this  paragraph, 
if  the  appeal  is  from  the  decision  of  the 
Head  of  a  Procuring  Activity,  or 

(b)  If  the  appeal  is  from  the  decision 
of  a  Contracting  Officer,  then  for  action 
as  required  by  subparagraph  (3)  of  this 
paragraph. 


(c)  Major  oversea  commands.  (1) 
'The  following  “Disputes”  Clause  will  be 
inserted  in  all  contracts  entered  into  by 
major  oversea  commands  and  to  be  per¬ 
formed  outside  the  United  States  (48 
States  and  the  District  of  Columbia)  in 
lieu  of  the  clause  set  forth  in  §  406,103-12 
of  this  title: 

Disputes 

Except  as  otherwise  provided  in  this  con¬ 
tract,  any  dispute  concerning  a  question  of 
fact  arising  under  this  contract  which  is  not 
disposed  of  by  agreement  shall  be  decided  by 
the  Contracting  Officer,  who  shall  reduce  his 
decision  to  writing  and  mail  or  otherwise 
furnish  a  copy  thereof  to  the  Contractor. 
Within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  may  appeal  by 
mailing  or  otherwise  furnishing  to  the  Con¬ 
tracting  OfiQcer  a  written  appeal  addressed  to 

the  Commanding  General  ( _ >)  and  the 

decision  of  the  Commanding  General 
( _ ’).  or  that  of  his  duly  authorized  rep¬ 

resentative  (other  than  the  Contracting 
Officer  under  this  contract)  for  the  hearing 
of  such  appeals,  ufxm  personal  approval  by 

the  Commanding  General  ( _ *)  or  his 

designated  deputy,  shall,  unless  determined 
by  a  court  of  competent  jurisdiction  to  have 
been  fraudulent,  arbitrary,  capricious,  or  so 
grossly  erroneous  as  necessarily  to  imply  bad 
faith,  be  final  and  conclusive  upon  the  par¬ 
ties  hereto  when  the  amount  Involved  in  the 
appeal  is  $50,000  or  less;  provided  that,  if  no 
appeal  is  taken,  within  the  said  30  days,  the 
decision  of  the  Contracting  Officer  shall  be 
final  and  conclusive.  When  the  amount  in¬ 
volved  is  more  than  $50,000  the  decision  of 

the  Commanding  General  ( _ >)  shall  be 

subject  to  written  appeal  within  30  days  after 
the  receipt  thereof  by  the  Contractor  to  the 
Secretary  of  the  Army  and  the  decision  of  the 
Secretary  or  his  duly  authorized  representa¬ 
tive  for  the  hearing  of  such  appeals  shall, 
unless  determined  by  a  court  of  competent 
jurisdiction  to  have  been  fraudulent,  arbi¬ 
trary,  capricious,  or  so  grossly  erroneous  as 
necessarily  to  imply  bad  faith,  be  final  and 
conclusive:  provided  that,  if  no  such  further 
appeal  is  taken,  within  the  said  30  days,  the 
decision  of  the  Commanding  General 

( _ *)  shall  be  final  and  conclusive.  In 

connection  with  any  appeal  proceeding  under 
this  clause,  the  Contractor  shall  be  afforded 
an  opportunity  to  be  heard  and  to  offer  evi¬ 
dence  in  support  of  its  appeal.  Pending 
final  decision  of  a  dispute  hereunder,  the 
Contractor  shall  proceed  diligently  with  the 
performance  of  the  contract  and  in  accord¬ 
ance  with  Contracting  Officer’s  decision. 

(2)  Each  commanding  general  of  a 
major  oversea  command  will  appoint 
within  his  command  a  Board  to  be 
known  as  “[name  of  command]  Board 
of  Contract  Appeals.”  The  Board  will 
consist  of  three  or  more  members  who 
will  be  persons  trained  in  the  law,  one 
of  whom  will  be  designated  by  the  ap¬ 
pointing  authority  as  the  President  of 
the  Board.  There  also  will  be  appointed 
a  Recorder  of  the  Board  who  will  per¬ 
form  such  duties  as  the  Board  may  pre¬ 
scribe.  The  Recorder  of  the  Board  also 
may  be  a  member  thereof. 

(3)  The  Board,  created  pursuant  to 
the  provisions  of  paragraph  (c)  (2)  of 
this  section,  will  be  designated  by  the 
commanding  general  as  his  duly  au¬ 
thorized  representative  to  hear,  consider, 
and  decide,  as  fully  as  he  might  do.  all 
appeals  to  him  under  contracts  having 
such  provisions.  The  Board’s  final 
decision,  however,  will  be  subject  to  his 


*  Specify  name  of  major  oversea  command 
concerned. 


personal  approval,  or  that  of  his  deputy 
designated  for  such  purpose.  'The  Board 
will  be  granted  all  powers  necessary  and 
incident  to  the  proper  performance  of 
its  duties  and.  with  the  approval  of  the 
appointing  authority,  will  adopt  its  own 
methods  of  procedure,  rules,  and  regula¬ 
tions  for  its  conduct  and  for  the  prepara¬ 
tion  and  presentation  of  appeals  and 
issuance  of  decisions. 

(4)  Each  commanding  general  of  a 
major  oversea  command  will  designate 
one  or  more  trial  attorneys,  who  will  be 
qualified  attorneys  at  law,  for  the 
preparation  and  presentation  of  the  con¬ 
tentions  of  the  Procuring  Activity  in 
relation  to  appeals  filed  with  the  Board. 

§  596.103-14  Buy  American  Act.  In 
effecting  procurement  outside  the  United 
States,  its  Territories  and  possessions, 
this  clause  will  be  deleted.  See  §  596.050 
(b)  (1)  (iii). 

§  596.103-16  Eight-Hour  Law  of  1912. 
In  effecting  procurement  outside  the 
United  States,  its  Territories  and  posses¬ 
sions,  this  clause  will  be  deleted.  See 
§  596.050  (b)  (1)  (iv). 

§  596.103-17  Walsh-Healey  Public 
Contracts  Act.  In  effecting  i>rocurement 
outside  the  United  States,  its  Territories 
and  possessions,  this  clause  will  be  de¬ 
leted.  See  §  596.050  (b)  (1)  (iv). 

§  596.103-18  Nondiscrimination  in 
employment.  In  effecting  procurement 
outside  the  United  States,  its  Territories 
and  possessions,  this  clause  will  be  de¬ 
leted.  See  §  596.050  (b)  (1)  (iv). 

§  596.103-21  Termination  for  con¬ 
venience  of  the  Government.  Insert  the 
contract  clause  appropriate  for  use  in 
fixed-price  supply  contracts  as  set  forth 
in  Part  407,  Chapter  IV  of  this  title,  pro¬ 
vided  that  prior  to  the  issuance  and 
effective  date  of  Part  407,  Chapter  IV  of 
this  title,  there  shall  be  inserted  such 
termination  clause  as  is  prescribed  by 
Part  597  of  this  subchapter. 

§  596.104  Clauses  to  he  used  when  ap¬ 
plicable.  The  contract  clauses  set  forth 
in  §  406.104  of  this  title  and  in  this  sec¬ 
tion  shall  be  used  when  applicable  sub¬ 
ject  to  the  instructions  contained  in 
§  406.104  of  this  title  and  in  this  section 
and  §  596.050. 

§  596.104-1  Davis-Bacon  Act.  In 
effecting  procurement  outside  the  United 
States,  its  Territories  and  possessions, 
this  clause  will  be  deleted.  See  §  596.050 
(b)  (1)  (iv)  of  this  subpart. 

§  596.104-2  Copeland  Act.  In  effect¬ 
ing  procurement  outside  the  United 
States,  its  Territories  and  possessions, 
this  clause  will  be  d  e  le  t  e  d.  See 
§  596.050  (b)  (1)  (iv)  of  this  subpart. 

§  596.104-3  Employment  of  aliens.  In 
effecting  procurement  outside  the  Umted 
States,  its  Territories  and  possessions, 
this  clause  will  be  deleted.  Contracting 
Officers  will  exercise  the  utmost  care  in 
effecting  this  type  procurement  to  avoid 
the  compromise  of  classified  data. 

§  596.104-4  Neutrality  Act  of  1939— 
(a)  Basic  law.  By  section  12  of  the  act 
of  November  4,  1939  (22  U.  S.  Code  452). 
also  referred  to  as  the  “Neutrality  Act 
of  1939,"  the  National  Munitions  Control 
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Board  was  established,  upon  the  recom¬ 
mendation  of  which  the  President  was 
authorized  to  proclaim,  from  time  to 
time,  a  list  of  articles  which  shall  be 
considered  arms,  ammunition,  and  im¬ 
plements  of  war  for  the  purposes  of  said 
act.  The  Secretary  of  State  promulgates 
rules  and  regulations  with  regard  to  said 
act  and  except  where  otherwise  provided 
by  law,  the  administration  was  vested  in 
the  Department  of  State.  The  Neutral¬ 
ity  Act  further  provides  for  the  registra¬ 
tion  of  persons  engaged  in  manufactur¬ 
ing,  exporting,  or  importing  any  arms, 
ammunition,  or  implements  of  war  listed 
in  the  President’s  Proclamation;  and 
that  no  purchase  of  arms,  ammunition, 
or  implements  of  war  shall  be  made  on 
behalf  of  the  United  States  from  any 
person  who  shall  have  failed  to  register 
under  the  provision  of  said  act. 

(b)  Proclamation  of  the  President. 

(1)  The  President,  in  Proclamation  3038, 
18  November  1953,  has  proclaimed  the 
articles  which  are  considered  arms,  am¬ 
munition,  and  implements  of  war  for 
purposes  of  basic  law  as  follows: 

CATEGORY  I - SMALL  ARMS  AND  MACHINE  GUNS 

Rifles,  carbines,  revolvers,  pistols,  machine 
pistols,  and  machine  guns  using  ammunition 
of  caliber  .22  or  over. 

CATEGORY  II - ARTILLERY  AND  PROJECTORS 

Guns,  howitzers,  cannon,  mortars,  tank 
destroyers,  rocket  launchers,  military  flame 
throwers,  military  smoke  •  projectors,  and 
recoilless  rifles. 

CATEGORY  IH — AMMUNITION 

Ammunition  of  caliber  .22  or  over  for  the 
arms  enumerated  in  Categories  1  and  II 
hereof. 

CATEGORY  TV - BOMBS,  TORPEDOES,  ROCKETS,  AND 

CUIDEO  MISSLES 

(a)  Bombs,  torpedoes,  grenades  (including 
smoke  grenades),  smoke  canisters,  rockets, 
mines,  guided  missiles,  depth  charges,  fire 
bombs,  incendiary  bombs. 

(b)  Apparatus  and  devices  for  the  han¬ 
dling,  control,  activation,  discharge,  detona¬ 
tion,  or  detection  of  items  enumerated  in 
paragraph  (a)  of  this  category. 

CATEGORY  V — ^FIRE  CONTROL  EQUIPMENT  AND 
RANGE  FINDERS 

Pire  control,  gun  tracking,  and  Infrared  and 
other  night-sighting  equipment;  range  posi¬ 
tion  and  height  finders,  and  spotting  instru¬ 
ments:  aiming  devices  (electronic,  gyroscopic, 
optic,  and  acoustic) ;  bomb  sights,  gun  sights, 
and  periscopes  for  the  arms,  ammunition, 

I  and  implements  of  war  enumerated  in  this 
proclamation, 

CATEGORY  VI — ^TANKS  AND  ORDNANCE  VEHICLES 

Tanks,  military  type  armed  or  armored 
vehicles,  ammunition  trailers,  and  amphib¬ 
ious  vehicles  (land  vehicles  capable  of  lim¬ 
ited  endurance  in  water),  military  half 
tracks,  military  type  tank  recovery  vehicles, 
and  gun  carriers. 

CATEGORY  VH — ^TOXICOLOGICAL  AGENTS 

(a)  Biological  or  chemical  toxicological 
agents  adapted  for  use  in  war  to  produce 
casualties  or  to  damage  crops, 

(b)  Equipment  for  the  dissemination,  de¬ 
tection,  and  identification  of,  and  defense 
against,  the  items  described  in  paragraph  (a) 
of  this  category. 

CATEGORY  vni — ^PROPELLANTS  AND  EXPLOSIVES 

I  Propellants  for  the  articles  enumerated  in 
Categories  III,  IV,  and  VII  hereof;  military 
thgh  explosives. 

No.  175— 


CATEGORY  IX — VESSELS  OF  WAR  AND  SPECIAL 
NAVAL  EQUIPMENT 

(a)  Warships,  amphibiotis  warfare  vessels, 
landing  craft,  mine  warfare  vessels,  patrol 
vessels,  auxiliary  vessels,  service  craft,  float¬ 
ing  dry  docks,  and  experimental  types  of 
naval  ships. 

(b)  Equipment  for  the  laying,  detection, 
detonation,  and  sweeping  of  mines. 

(c)  Submarine  nets. 

CATEGORY  X - AIRCRAFT 

Aircraft  and  airborne  equipment. 

CATEGORY  XI — MISCELLANEOUS  EQUIPMENT 

(a)  Radar  of  all  types,  including  guidance 
systems  and  airborne  or  ground  radio  equip¬ 
ment  therefor:  electronic  counter-measure 
and  Jamming  equipment;  underwater  sound 
equipment:  all  other  electronic  equipment 
specially  designed  for  military  use;  radio- 
communications  equipment  bearing  a  mili¬ 
tary  designaton;  electronic  navigational  aids 
specially  designed  for  military  use  such  as 
radio  direction  finding  equipment,  radio  dis¬ 
tance  measuring  systems  such  as  Shoran, 
and  hyperbolic  grid  systems  such  as  Raydist, 
Loran,  and  Decca. 

(b)  Aerial  and  special  purpose  military 
cameras  and  specialized  processing  equip¬ 
ment  therefor:  military  photointerpretation, 
stereoscopic  plotting,  and  photogrammetry 
equipment. 

(c)  Armor  plate,  armored  railway  trains, 
military  steel  helmets,  body  armor,  and  flak 
suits. 

(d)  Specialized  military  mobile  repair 
shops  sjjecially  designed  to  service  military 
equipment. 

(e)  Pressurized  breathing  equipment  and 
partial  pressure  suits  for  use  in  aircraft,  anti 
“G”  suits,  military  crash  helmets,  parachutes 
utilized  for  personnel,  cargo,  and  deceleration 
purposes,  and  aircraft  liquid  oxygen  con¬ 
verters. 

(f)  Military  pyrotechnics  including  pro¬ 
jectors  therefor. 

(g)  Specialized  military  training  equip¬ 
ment. 

(h)  Tear  gas  and  equipment  for  the  dis¬ 
semination  thereof. 

CATEGORY  XII — CLASSIFIHQ  MATERIAL 

All  material  not  enumerated  herein  which 
is  classified  from  the  standpoint  of  military 
security. 

This  proclamation  shall  become  effective 
on  January  1,  1954,  and  shall  on  that  date 
supersede  Proclamation  No.  2776  of  March  26, 
1948,  entitled  “Enumeration  of  Arms,  Am¬ 
munition,  and  Implements  of  War.” 

(c)  Interpretation  of  basic  law  by  de¬ 
partment  of  State.  Munitions  Division 
Bulletin  No.  1,  Department  of  State,  en¬ 
titled  “New  requirements  relating  to  the 
licensing  for  export  and  import  of 
articles  defined  as  arms,  ammunition  and 
implements  of  war,”  1  April  1948,  indi¬ 
cates  the  procedure  to  be  followed  by 
those  engaged  in  the  business  of  manu¬ 
facturing,  exporting  or  importing  any  of 
the  arms,  ammunition,  or  implements  of 
war  enumerated  in  the  President’s  Proc¬ 
lamation  pending  issuance  of  a  revised 
edition  of  the  pamphlet  “International 
Traffic  in  Arms.”  Inquires  relative  to 
the  application  of  Proclamation  3038 
should  be  submitted  to  the  Munitions 
Division,  Department  of  State,  Washing¬ 
ton  25,  D.  C. 

'  (d)  Invitations  for  bids,  requests  for 
proposals,  and  negotiated  contracts.  If 
any  item  being  purchased  is  listed  in  any 
current  proclamation  issued  by  the 
President  under  Section  12  of  the  Neu¬ 
trality  Act  of  1939  (Act  of  4  November 
1939,  54  Stat.  10;  22  U.  S.  C.  452)  the 


clause  prescribed  by  §  406.104-4  of  this 
title.  Neutrality  Act  of  1939,  will  be  in¬ 
cluded  in  all  invitations  for  bids,  or  in 
case  of  negotiation,  in  the  request  for 
proposals  if  a  request  for  proposals  is 
used.  If  a  request  for  proposals  is  not 
used,  the  clause  will  be  brought  to  the 
attention  of  prospective  Contractors  dur¬ 
ing  negotiation  and  the  clause  incor¬ 
porated  in  any  resultant  contract. 

(e)  Overseas.  If  effecting  procure¬ 
ment  of  arms,  ammunition,  or  imple¬ 
ments  of  war,  defined  as  such  by  the 
Neutrality  Act  of  1939  and  subsequent 
Presidential  Proclamations,  outside  the 
United  States,  its  Territories  and  posses¬ 
sions,  clearance  of  the  procurement,  prior 
to  consummation,  will  be  obtained  from, 
and  insertion  or  deletion  of  the  clause 
will  be  as  dictated  by  the  Munitions 
Division,  Department  of  State,  except 
that  in  the  following  cases,  clearance 
need  not  be  obtained  and  the  clause  will 
not  be  inserted: 

(1)  In  areas  of  military  occupation. 

(2)  In  areas  outside  the  United  States 
and  its  Territories  where  the  Depart¬ 
ment  of  State  has  entered  into  treaties 
or  other  agreements  with  the  countries 
or  authorities  concerned  with  respect  to 
the  exporting  or  importing  of  arms,  am¬ 
munition  or  implements  of  war. 

(3)  Those  geographical  areas  or  those 
procurement  items  in  which  or  for  which 
the  Department  of  State  has  made  a 
blanket  exception  or  a  previous  excep¬ 
tion  to  the  Act. 

(4)  When  the  source  of  supply  is  not 
a  national  of,  or  otherwise  subject  to  the 
laws  of,  the  United  States. 

§  596.104-12A  Military  security  re¬ 
quirements;  research  and  development 
contracts.  The  following  clause  is  ap¬ 
proved  for  use  in  research  and  develop¬ 
ment  contracts  with  educational  or  non¬ 
profit  institutions,  as  a  deviation  from 
subchapter  A,  chapter  IV  of  this  title 
pending  inclusion  in  a  future  revision  of 
subchapter  A,  chapter  IV  of  this  title: 

Military  Secxtrity  Requirements — Research 
AND  Development  Contracts 

(a)  The  provisions  of  this  clause  shall 
apply  to  the  extent  that  this  contract  in¬ 
volves  access  to  security  information  classi¬ 
fied  “Top  Secret,”  “Secret,”  or  “Confiden¬ 
tial.” 

(b)  The  Government  shall  notify  the 
Contractor  of  the  security  classification  of 
this  contract,  and  the  elements  thereof,  and 
of  any  subsequent  revisions  in  such  security 
classification,  by  the  use  of  a  Security  Re¬ 
quirements  Check  List  (DD  Form  254)  and 
Appendage  thereto  (DD  Form  254-1). 

(c)  To  the  extent  the  Government  has 
Indicated  as  of  the  date  of  this  contract,  or 
thereafter  indicates,  security  classification 
under  this  contract  as  provided  in  paragraph 
(b)  above,  the  Contractor,  except  as  other¬ 
wise  provided  in  this  clause,  shall  safeguard 
all  classified  elements  of  this  contract  and 
shall  provide  and  maintain  a  system  of  secu¬ 
rity  controls  within  its  own  organization  in 
accordance  with  the  requirements  of  (1)  the 
Department  of  Defense  Industrial  Security 
Manual  for  Safeguarding  Classified  Security 
Information  as  in  effect  on  the  date  of  this 
contract,  which  Manual  is  hereby  incorpo¬ 
rated  by  reference  and  made  a  part  of  this 
contract,  and  (ii)  any  amendments  to  said 
Manual  required  by  the  demands  of  national 
security  as  determined  by  the  Government 
and  made  after  the  date  of  this  contract. 
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notice  of  which  has  been  furnished  to  the 
Contractor  by  the  Contracting  OflBcer. 

(d)  Designated  representatives  of  the 
Government  responsible  for  inspection  per¬ 
taining  to  industrial  security  shall  have  the 
right  to  Inspect  at  reasonable  intervals  the 
procedures,  methods,  and  facilities  utilized 
by  the  Contractor  in  complying  with  the  re¬ 
quirements  of  the  terms  and  conditions  of 
this  clause.  Should  the  Government, 
through  its  authorized  representative,  deter¬ 
mine  that  the  Contractor  has  not  complied 
with  such  requirements,  the  Government 
shall  Inform  the  Contractor  in  writing  of  the 
proper  actions  to  be  taken  in  order  to  effect 
compliance  with  such  requirements. 

(e)  In  the  event  a  change  in  security  re¬ 
quirements,  as  provided  in  paragraphs  (b) 
and  (c),  results  (i)  in  a  change  in  the  secu¬ 
rity  classification  of  this  contract  or  any 
element  thereof  from  a  nonclasslfied  status 
to  a  classified  status  or  from  a  lower  classi¬ 
fication  to  a  higher  classification,  or  (ii)  in 
more  restrictive  area  controls  than  previously 
required,  the  Contractor  shall  exert  every 
reasonable  effort  compatible  with  Its  estab¬ 
lished  policies  to  continue  the  performance 
of  work  under  the  contract  in  compliance 
with  such  change  in  security  classification  or 
requirements.  If,  despite  such  reasonable 
efforts,  the  Contractor  determines  that  the 
continuation  of  work  under  this  contract  is 
not  practicable  because  of  such  change  In 
security  classification  or  requirements  it  shall 
so  notify  the  Contracting  Officer  in  writing. 

(f)  After  receiving  such  written  notifica¬ 
tion,  the  Contracting  Officer  shall  explore 
the  circumstances  surrounding  the  proposed 
change  in  security  classification  or  require¬ 
ments  and  shall  endeavor  to  work  out  a 
mutually  satisfactory  method  whereby  the 
Contractor  can  continue  performance  of  the 
work  under  this  contract. 

(g)  If,  upon  the  expiration  of  fifteen  (15) 
days  after  receipt  of  the  notification  by  the 
Contracting  Officer  of  the  Contractor’s  stated 
Inability  to  proceed,  (i)  the  application  to 
this  contract  of  such  change  in  security 
classification  or  requirements  has  not  been 
withdrawn  or  (11)  a  mutually  satisfactory 
method  for  continuing  performance  of  work 
under  this  contract  has  not  been  agreed 
upon,  the  Contractor  may  request  the  Con¬ 
tracting  Officer  to  terminate  the  contract  in 
whole  or  in  part.  Thereupon,  the  Contract¬ 
ing  Officer  shall  terminate  the  contract  in 
whole  or  part,  as  may  be  appropriate,  and 
such  termination  shall  be  deemed  a  termi¬ 
nation  under  the  provisions  of  the  clause  of 
this  contract  entitled  “Termination  for  the 
Convenience  of  the  Government.” 

(h)  The  Contractor  agrees  to  Insert,  In  all 
subcontracts  hereunder  which  involve  access 
to  classified  security  information,  provisions 
which  shall  qpnform  substantially  to  the  lan¬ 
guage  of  this  clause,  including  this  para¬ 
graph  (h)  but  excluding  paragraphs  (e), 
(f),  and  (g)  of  this  clause. 

(i)  The  Contractor  also  agrees  that  it  shall 
determine  that  any  subcontractor  proposed 
by  it  for  the  furnishing  of  supplies  and  serv¬ 
ices  which  will  involve  access  to  classified 
security  information  in  the  Contractor’s  cus¬ 
tody  has  been  granted  an  appropriate  facility 
security  clearance  which  is  still  in  effect, 
prior  to  being  accorded  access  to  such  clas¬ 
sified  security  Information. 

§  596.104-13  Domestic  food  or  cloth¬ 
ing.  In  effecting  procurement  outside 
the  United  States,  its  Territories  and  pos¬ 
sessions,  for  any  articles  of  food  or  cloth¬ 
ing  excepted  from  the  prohibition  of  the 
annual  appropriation  acts,  this  clause 
will  be  deleted. 

§  596.104-15  Examination  of  records 
clause  in  utility  services  contracts.  Con¬ 
tracts  or  purchase  orders  for  public 
utility  services  are  exempted  from  com¬ 


pliance  with  the  requirements  of  §  406.- 
104-15  of  this  title  when  such  contracts 
are  at  rates  not  in  excess  of  those  estab¬ 
lished  for  uniform  applicability  to  the 
general  public,  or  at  such  rates  plus 
reasonable  connection  charges  incident 
to  such  services. 

§  596.104-50  Title  II.  First  War  Pow¬ 
ers  Act,  1941,  as  amended.  All  contracts 
and  amendments  to  contracts  made  un¬ 
der  ^he  authority  of  the  Title  II,  First 
War  Powers  Act,  1941,  as  amended,  will 
contain  the  clauses  and  conform  to  the 
requirements  prescribed  in  §  606.409  of 
this  subchapter. 

S  596.105  Additional  clauses.  The 
clauses  set  forth  in  §  406.105  of  this  title 
will  be  inserted  in  fixed-price  supply 
contracts  in  accordance  with  the  instruc¬ 
tions  of  each  Procuring  Activity  where 
necessary  or  desirable  to  cover  the  sub¬ 
ject  matter  contained  in  such  clauses. 

§  596.105-5  Liquidated  damages — 

(a)  Contract  provision.  If  a  contract  is 
to  provide  for  liquidated  damages,  a  pro¬ 
vision  will  be  inserted  in  accordance  with 
§  406.105-5  of  this  title. 

(b)  Accrual.  Where  a  contract  pro¬ 
vides  for  liquidated  damages  in  the  event 
of  default,  and  a  default  occurs,  liqui¬ 
dated  damages  accrue  to  the  Govern¬ 
ment,  in  accordance  with  the  terms  of 
the  contract, 

(c)  Mitigation.  If  there  Is  a  liqui- 
dated-damage  provision  in  a  contract 
for  the  purchase  of  ordinary  supplies 
and  default  should  occur,  time  should 
not  be  permitted  to  run  indefinitely,  the 
result  of  which  would  make  the  liqui¬ 
dated  damages  chargeable  exceed  the 
contract  price  of  the  supplies  to  be  de¬ 
livered.  The  law  imposes  the  duty  upon 
a  party  subjected  to  injury  by  the  action 
of  another  to  mitigate  the  damages 
which  result  from  such  wrongful  action, 
and  that  must  be  as  true  where  liqui¬ 
dated  damages  run  as  in  the  ordinary 
case  of  actual  damages.  Efforts  must  be 
made  to  procure  supplies  elsewhere  if 
delivery  is  not  forthcoming  within  a  rea¬ 
sonable  time  after  the  default  occurs. 
While  the  course  to  be  followed  must  de¬ 
pend  upon  the  facts  in  each  case,  the 
rule  may  be  stated  that  damages  to  run 
must  be  conserved  and,  as  promptly  as 
possible,  according  to  what  may  be  the 
attitude  of  the  Contractor  respecting 
delivery,  administrative  action  should  be 
taken  to  procure  the  supplies  elsewhere. 

(d)  Remission.  Whenever  any  con¬ 
tract  includes  a  provision  for  liquidated 
damages  for  delay,  the  Comptroller 
General  on  the  recommendation  of  the 
Secretary  is  authorized  and  empowered 
to  remit  the  whole  or  any  part  of  such 
damages  as  in  his  discretion  may  be  just 
and  equitable.  Recommendations  sub¬ 
mitted  by  a  Contracting  Oflacer  to  the 
Head  of  a  Procuring  Activity  or  to  the 
Secretary  will  not  be  furnished  the  Con¬ 
tractor. 

§  596.150  Department  of  the  Army 
clauses.  The  following  clauses  will  be 
inserted  in  fixed-price  supply  contracts 
when  applicable  and  in  accordance  with 
the  instructions  set  forth  in  this  section. 

§  596.150-1  Progress  payments — (a) 
Clarification  of  terms  “partial  payments’* 


and  "progress  payments’* — (1)  Partial 
payments.  The  term  “partial  payments’* 
describes  (i)  payments  made  upon  com¬ 
pletion  of  the  delivery  of  one  or  more 
complete  units,  or  upon  completion  of 
one  or  more  distinct  items  of  service, 
under  a  contract;  or  (ii)  partial  pay¬ 
ments  on  termination  claims. 

(2)  Progress  payments.  The  term 
"progress  payments’*  identifies  payments 
made  as  work  progresses  under  a  con¬ 
tract  upon  the  basis  of  (i)  costs  incurred, 
(ii)  percentage  of  completion  accom¬ 
plished,  or  (iii)  a  particular  stage  of 
completion. 

(b)  Authority  for  progress  payments. 
Progress  pasonents  are  authorized  in  an 
amount  not  to  exceed  90  percent  of  the 
costs  to  the  Contractor  of  direct  labor 
and  material  and/or  component  parts 
purchased  under  the  contract.  The  con¬ 
tract  will  contain  the  clause  set  forth  in 
paragraph  (c)  of  this  section.  Devia¬ 
tions  to  this  procedure,  including  ap¬ 
proval  of  100  percent  progress  payments, 
may  be  made  by  Chief,  Purchases 
Branch,  OflBce  of  the  Assistant  Chief  of 
Staff,  G-4,  upon  the  recommendation  of 
Heads  of  Procuring  Activities. 

(c)  Progress  payments  clause. 

Pbogbess  Patments 

Progress  payments,  which  are  hereby  de¬ 
fined  as  payments  made  as  work  progresses 
under  this  contract  upon  the  basis  of  (i) 
costs  Incurred,  (11)  percentage  of  completion 
accomplished,  or  (ill)  a  particular  stage  of 
completion,  may  be  made  upon  the  follow¬ 
ing  terms  and  conditions. 

(a)  The  Ctontractlng  Officer  may,  from 
time  to  time,  authorize  progress  pa)rments 
to  the  Contractor  upon  property  acquired  or 
produced  by  it  for  the  performance  of  this 
contract:  Provided,  that  such  progress  pay¬ 
ments  shall  not  exceed  90  percent  of  the 
costs  to  the  Contractor  of  direct  labor  and 
material  and/or  component  parts  purchased 
for  that  property  upon  which  payment  is 
made,  which  costs  shall  be  determined  from 
evidence  submitted  by  the  Contractor  and 
which  must  be  such  as  is  satisfactory  to  the 
Contracting  Officer:  Provided  further,  that 
In  no  event  shall  the  total  of  unliquidated 
progress  payments  (see  (c)  below)  and  of 
unliquidated  advance  payments  if  any,  made 
under  this  contract,  exceed  80  percent  of  the 
total  contract  price  of  supplies  still  to  be 
delivered. 

(b)  Upon  the  making  of  any  progress  pay¬ 
ment  under  this  contract,  title  to  all  parts, 
materials,  inventories,  work  in  process  and 
nondurable  tools  theretofore  acquired  or 
produced  by  the  Contractor  for  the  perform¬ 
ance  of  this  contract,  and  properly  charge¬ 
able  thereto  under  sound  accounting  prac¬ 
tice,  shall  forthwith  vest  in  the  Government; 
and  title  to  all  like  property  thereafter 
acquired  or  produced  by  the  Contractor 
for  the  performance  of  this  contract  and 
properly  chargeable  thereto  as  aforesaid 
shall  vest  in  the  Government  forthwith  upon 
said  acquisition  or  production:  Provided, 
that  nothing  herein  shall  deprive  the  Con¬ 
tractor  of  any  further  progress  or  final  pay¬ 
ments  due  or  to  become  due  hereunder;  or 
relieve  the  Contractor  or  the  Government  of 
any  of  their  respective  rights  or  obligations 
under  this  contract. 

(c)  In  making  payment  for  the  supplies 
fxirnished  hereunder,  there  shall  be  deducted 
from  the  contract  price  therefor  a  propor¬ 
tionate  amount  of  the  progress  payments 
theretofore  made  to  the  Contractor,  under 
the  authority  herein  contained. 

(d)  It  is  recognized  that  property  (includ¬ 
ing,  without  limitation,  completed  supplies, 
spare  parts,  drawings,  information,  partially 
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completed  supplies,  work  In  process, 
materials,  fabricated  parts  and  other  things 
called  for  herein)  title  to  which  Is  or  may 
hereafter  become  vested  in  the  Government 
pursuant  to  this  clause  will  from  time  to 
time  be  used  by  or  put  in  the  care,  custody 
or  possession  of  the  Contractor  in  connec¬ 
tion  with^e  performance  of  this  contract. 
The  Corrtfactor,  either  before  or  after  receipt 
of  notice  of  termination  at  the  option  of  the 
Government,  may  acquire  or  dispose  of  prop¬ 
erty  to  which  title  is  vested  in  the  Govern¬ 
ment  under  this  clause,  upon  terms 
approved  by  the  Contracting  Officer:  Pro¬ 
vided,  That  after  receipt  of  notice  of  termina¬ 
tion,  any  such  property  that  is  a  part  of 
termination  Inventory  may  be  acquired  or 
disposed  of  only  in  accordance  with  the  pro¬ 
visions  of  the  clause  of  this  contract  en¬ 
titled  Termination  for  Convenience  of  the 
Government  and  applicable  laws  and  regu¬ 
lations.  The  agreed  price  (in  case  of  ac¬ 
quisition  by  the  Contractor)  or  the  proceeds 
received  by  the  Contractor  (in  case  of  any 
other  disposition),  shall,  to  the  extent  that 
such  price  and  proceeds  do  not  exceed  the 
unliquidated  balance  of  progress  payments 
hereunder,  be  paid  or  credited  to  the  Gov¬ 
ernment  as  the  Contracting  Officer  shall 
direct;  and  such  unliquidated  balance  shall 
be  reduced  accordingly.  Current  production 
scrap  may  be  sold  by  the  Contractor  without 
approval  of  the  Contracting  Officer  but  the 
proceeds  will  be  applied  as  provided  in  this 
paragraph  (d),  provided  that  any  such  scrap 
which  is  a  part  of  termination  inventory 
may  be  sold  oijly  in  accordance  with  the 
provisions  of  the  Termination  for  Conven¬ 
ience  of  the  Government  of  this  contract  and 
applicable  laws  and  regulations.  Upon  liqui¬ 
dation  of  all  progress  payments  hereunder 
or  upon  completion  of  deliveries  called  for 
by  this  contract,  title  to  all  property  (or 
the  proceeds  thereof)  which  has  not  been 
delivered  to  and  accepted  by  the  Govern¬ 
ment  under  this  contract  or  which  has  not 
been  Incorporated  in  supplies  delivered  to 
and  accepted  by  the  Government  under  this 
contract  and  to  which  title  has  vested  in  the 
Government  under  this  clause  shall  vest  in 
the  Contractor. 

(e)  The  clause  of  this  contract  captioned 
“Liability  for  Government-Furnished  Prop¬ 
erty”  and  any  other  provision  of  this  con¬ 
tract  defining  liability  for  Government- 
Purnlshed  Property  shall  be  inapplicable  to 
property  to  which  the  Government  shall 
have  acquired  title  solely  by  virtue  of  the 
provisions  of  this  clause.  The  provisions  «f 
this  clause  shall  not  relieve  the  Contractor 
from  risk  of  loss  or  destruction  of  or  damage 
to  property  to  which  title  vests  in  the  Gov¬ 
ernment  under  the  provisions  hereof. 

(f)  If  this  contract  (as  heretofore  or  here¬ 
after  supplemented  or  amended)  contains 
provisions  for  Advance  Payments,  and  in 
addition  if  at  the  time  any  progress  payment 
is  to  be  made  to  the  Contractor  under  the 
provisions  of  this  progress  payments  clause 
any  unliquidated  balance  of  advance  pay¬ 
ments  is  outstanding,  then  notwithstanding 
any  other  provision  of  the  Advance  Pay¬ 
ments  Clause  of  this  contract  the  net 
amount,  after  appropriate  deduction  for 
liquidation  of  the  advance  payment,  of  such 
progress  payment  shall  be  deposited  in  the 
special  bank  account  or  accounts  maintained 
as  required  by  the  provisions  of  the  Advance 
Payments  Clause,  and  shall  thereafter  be 
withdrawn  only  pursuant  to  such  provisions. 

§  596.150-2  Advance  payments. 
Whenever  advance  payments  have  been 
authorized  in  accordance  with  Subpart 
E,  Part  402  of  this  title  and  Subpart  E, 
Part  592  of  this  subchapter,  insert  the 
contract  clause  appropriate  for  use  in 
fixed-price  supply  contracts  as  set  forth 
in  Subpart  E,  Part  402  of  this  title,  pro- 
vided  that  prior  to  the  issuance  and  ef¬ 


fective  date  of  such  clause  in  Subpart  E, 
Part  402  of  this  title,  there  will  be  in¬ 
serted  the  contract  clause  authorized  for 
use  in  the  contract  concerned  at  the 
time  the  advance  payment  is  approved 
as  provided  in  Subpart  E,  Part  402  of  this 
title  and  Subpart  E,  Part  592  of  this 
subchapter. 

§  596.150-3  Plant  protection.  In 
those  cases  where  the  Contracting  OfiOcer 
deems  it  necessary  to  retain  some  control 
as  to  the  plant  protective  devices  in  a 
particular  plant,  the  contract  will  con¬ 
tain  one  of  the  following  clauses: 

o.  Plant  protection ; 

The  Contractor  shall  maintain  in  and 
about  his  plant  adequate  plant  protective 
devices  and  shall  employ  such  watchmen, 
guards  and  other  personnel  as  the  Contract¬ 
ing  Officer  may  deem  necessary  to  prevent 
espionage,  sabotage,  and  other  malicious 
destruction  or  damage. 

b.  Plant  protection: 

The  Contractor  shall  maintain  In  and 
about  his  plant  adequate  plant  protective 
devices  and  shall  employ  such  watchmen, 
guards  and  other  personnel  as  the  Contract¬ 
ing  Officer  may  deem  necessary  to  prevent 
espioneige,  sabotage,  and  other  malicious 
destruction  or  damage.  If  the  Contracting 
Officer  from  time  to  time  shall  require  the 
installation  of  plant  protective  devices  or  the 
employment  of  watchmen,  guards  or  other 
personnel,  or  both,  in  addition  to  those 
deemed  necessary  by  him  on  the  date  the 
Contracttw  shall  commence  performance  of 
this  contract,  the  cost  of  any  such  devices 
installed  or  the  pay  of  any  such  personnel 
employed,  or  both,  at  the  written  request  and 
upon  the  written  authorization  of  the  Con¬ 
tracting  Officer,  shall  be  reimbursed  to  the 
Contractor  upon  submission  of  vouchers 
approved  by  the  Contracting  Officer,  provided 
that  no  reimbursement  of  the  cost  of  any 
such  installation  or  pay  of  any  such  per¬ 
sonnel,  or  both,  shall  be  made  in  excess  of 
the  cost  thereof,  as  estimated  in  advance  and 
approved  in  writing  by  the  Contracting 
Officer.^ 

c.  Plant  protection  (Government-owned 
contractor  operated  plants). 

(a)  The  Contractor  shall  at  all  times  dur¬ 
ing  the  performance  of  the  work  under  this 
Contract  comply  with  all  applicable  Federal, 
State  and  local  statutes,  and  with  such  rules 
and  regulations  as  are  furnished  to  the  Con¬ 
tractor  by  the  Contracting  Officer,  governing 
the  manufacture,  storage,  loading,  handling, 
or  transpjorting  of  military  explosives,  pyro¬ 
technic,  and  inert  materials.  The  Contractor 
will  maintain  such  additional  safety  precau¬ 
tions  for  its  |>ersonnel,  for  facilities  staffed 
and  operated  by  it,  and  for  work  in  process, 
as  are  customary  in  the  industry  or  in  the 
Contractor’s  private  operations.  All  person¬ 
nel  having  access  to  the  plant,  including 
Government  personnel,  shall  comply  with  all 
instructions  issued  by  the  Contractor  in  fur¬ 
therance  of  the  safety  precautions.  The 
Contractor  shall  install  and  maintain  in  and 
about  the  plant  such  plant  protective  devices 
and  shall  employ  such  guards  and  other  per¬ 
sonnel  as  the  Contracting  Officer  may  ap¬ 
prove,  including  such  personnel  and  protec¬ 
tive  devices  for  the  prevention  of  espionage, 
sabotage,  and  other  malicious  destruction  or 
damage.  The  Contractor  shall  make  avail¬ 
able  such  information  with  respect  thereto 
as  the  Contracting  Officer  may  request.  The 
use  by  the  Contractor  of  such  Government- 
owned  safety  or  plant  protective  equipment 


^  If  desired  an  additional  proviso  may  be 
added,  reading  substantially  as  follows: 
Provided  further.  That  no  reimbursement  of 
the  cost  of  any  such  installation  or  pay  of 
any  such  personnel  is  being  made  to  the 
Contractor  by  other  means. 


as  may  be  located  at  the  plant  site  is  au¬ 
thorized  subject  to  approval  by  the  Contract¬ 
ing  Officer. 

(b)_ The  Contractor  agrees  to  furnish  the 
authorized  Security  and  Safety  personnel  of 
the  Army  Establishment  with  a  survey  of 
the  existing  Internal  security  system  and  ex- 
plosion-and-flre-preventlon  system  in  the 
portions  of  the  plant  staffed  and  operated 
by  the  Contractor.  The  Contractor  agrees 
to  make  any  changes  necessary  to  cause  the 
existing  Internal  security  system  and  explo- 
sion-and-fire-preventlon  system  to  comply 
with  all  applicable  local.  State,  and  Federal 
laws,  rules,  and  regulations,  including  such 
Department  of  the  Army  regulations  or 
_ _ instructions  as  are 

(Procuring  Activity) 

furnished  to  the  Contractor  by  the  Contract¬ 
ing  Officer,  governing  the  manufacture,  stor¬ 
age,  loading,  handling,  or  transporting  of 
military  explosives,  pyrotechnic,  and  inert 
materials. 

(c)  At  any  time  during  the  term  of  this 
contract,  the  Contracting  Officer  or  his  duly 
authorized  representative  may  require  the 
Contractor  to  install  and  maintain  in  and 
about  the  plant  additional  protective  devices, 
equipment  and  personnel.  The  Contractor 
shall  submit  promptly  to  the  Contracting 
Officer  or  his  duly  authorized  representative, 
for  prior  approval  as  to  estimated  cost,  de¬ 
tailed  inventories,  including  the  estimated 
cost  of  each  item  of  protective  devices  or 
equipment  so  required  to  be  Installed  and 
of  installing  the  same,  and  a  detailed  esti¬ 
mate  of  the  cost  of  maintaining  any  such 
additional  protective  devices  or  equipment 
and  personnel. 

(d)  Title  to  all  plant  protective  devices 
and  equipment  added  under  paragraph  (c) 
of  this  clause  shall  be  in  the  Government. 
The  Contractor,  dmring  the  term  of  this  con¬ 
tract  or  any  e^ension  thereof,  shall  main¬ 
tain  and  keep  in  good  condition  and  repair 
all  such  protective  devices  and  equipment. 

(e)  The  Contracting  Officer  and  author¬ 
ized  Security  and  Safety  personnel  of  the 
Army  Establishment,  at  all  times  during  the 
performance  of  this  Contract  or  any  exten¬ 
sion  thereof,  shall  have  access  to  the  por¬ 
tions  of  the  plant  staffed  and  operated  by 
the  Contractor  in  order  to  inspect,  inventory, 
or  remove  any  of  said  plant  protective  devices 
or  equipment,  and  to  Inspect  the  premises 
with  respect  to  compliance  with  all  regula¬ 
tions  and  requirements  concerning  plant 
protection,  safety,  and  security  including  any 
recommendations  made  by  the  appropriate 
Army  Establishment  personnel. 

§  596.150-4  Rental  of  gas  cylinders. 
Every  contract  for  the  rental  of  gas  cyl¬ 
inders  will  contain  a  clause  similar  to 
one  of  the  following: 

Rental  of  gas  cylinders  (individual  basis) : 

Cylinders  shall  remain  the  property  of  the 
Contractor  and  will  be  loaned,  without 
charge,  to  the  Government  for  a  period  of 
30  days  after  the  date  of  shipment  of  cyl¬ 
inders  from  the  Contractor’s  plant.  Begin¬ 
ning  with  the  first  day  after  the  expiration 
of  the  30-day  free  loan  period  to  and  includ¬ 
ing  the  day  the  cylinders  are  released  to  the 
transportation  company  for  return  to  the 
Contractor,  there  will  be  charged  and  the 
United  States  agrees  to  pay  the  Contractor 

a  rental  at  the  rate  of  $ _ per  cylinder 

per  day  for  the  use  of  cylinders  not  returned 
to  the  Contractor. 

Rental  of  g£is  cylinders  (quantity  basis) : 

Cylinders  shall  remain  the  property  of  the 
Contractor  and  will  be  loaned,  without 
charge,  to  the  Government  for  a  period  of  30 
days  after  the  date  of  shipment  of  cylinders 
from  the  Contractor’s  plant.  Beginning 
with  the  first  day  after  the  expiration  of  the 
30-day  free  loan  period  to  and  including  the 
day  the  cylinders  are  released  to  the  trans¬ 
portation  company  for  return  to  the  Con- 
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tractor,  there  will  be  charged  and  the  United 
States  agrees  to  pay  the  Contractor  a  rental 

at  the  rate  of  $ _ per  cylinder  per  day, 

computed  on  a  quantity  basis,  as  Indicated 
below,  for  the  use  of  cylinders  not  returned 
to  the  contractor.  This  rental  charge  will  be 
computed  separately  for  oxygen  and  acety¬ 
lene  cylinders  and  for  each  point  of  delivery 
named  In  the  contract.  A  credit  of  30  cylin¬ 
der  days  will  accrue  for  each  cylinder 
shipped.  A  debit  of  one  cylinder  day  will 
accrue  for  each  cylinder  for  each  day  held 
beginning  with  the  day  after  date  of  ship¬ 
ment  from  Contractor's  plant  to  and  Includ¬ 
ing  the  day  the  cylinder  Is  released  to  the 
transportation  company  for  return  to  the 
Contractor.  At  the  end  of  the  contract  pe¬ 
riod,  In  the  event  the  total  number  of  debits 
exceeds  the  total  number  of  credits,  rental 
will  be  charged  for  the  difference.  If  the 
total  number  of  credits  equals  or  exceeds  the 
total  number  of  debits,  no  charge  will  be 
made  for  the  use  of  the  cylinders. 

All  cylinders  not  returned  to  the  Con¬ 
tractor  on  or  before  the  expiration  of  a  90- 
day  rental  period  or  lost  or  damaged  beyond 
repair  while  in  the  possession  of  the  United 
States  Government  shall  be  paid  for  by  the 
United  States  to  the  Contractor  at  a  replace¬ 
ment  value  of  $ _ for  each  oxygen  cylin¬ 
der  of  100  to  110  cubic  feet  capacity,  $ _ 

for  each  oxygen  cylinder  of  200  to  220  cubic 

feet  capacity,  $ _  for  each  acetylene 

cylinder  of  100  to  150  cubic  feet  capacity, 

and  $ _ for  each  acetylene  cylinder  of 

250  to  300  cubic  feet  capacity. 

Cylinders  retained  or  lost  and  so  paid  for 
shall  be  considered  the  property  of  the 
United  States.  But  if  and  when  located  they 
may,  at  the  option  of  the  Government,  be 
returned  to  the  Contractor,  and,  in  such 
event,  credit  shall  be  allowed  to  the  Govern¬ 
ment  at  the  replacement  value  paid,  less 
rental  at  the  rate  of  $ _ per  day  begin¬ 

ning  at  the  expiration  of  the  30-day  period 
as  aforesaid  to  the  date  upon  which  cylin¬ 
ders  are  turned  over  to  carrier  for  return  to 
Contractor’s  plant. 

§  596.15&-5  Liability  for  Government 
property  furnished  for  repair.  Insert  the 
clause  set  forth  below  in  contracts  for 
the  repair  of  Government  property,  pos¬ 
session  of  which  is  turned  over  to  the 
Contractor  for  that  purpose. 

Liability  for  Government  property: 

(a)  The  Contractor  will  be  liable  for  any 
loss,  destruction  of  or  damage  to  the  Gov¬ 
ernment  property  to  be  repaired  caused  by 
the  Contractor’s  failure  to  exercise  such  care 
and  diligence  as  a  reasonably  prudent  owner 
of  similar  property  would  exercise  under 
similar  circumstances. 

(b)  In  addition  to  such  insurance  as  is 
normally  carried  by  the  Contractor  in  the 
course  of  business  the  Contractor  agrees  to 
maintain  such  additional  insurance  (includ¬ 
ing  self-insurance  funds  or  reserves)  covering 
loss  or  destruction  of  or  damage  to  Govern¬ 
ment  property,  as  may,  from  time  to  time,  be 
required  by  the  Contracting  Officer. 

(c)  The  Contractor  shall  not  be  liable  for 
loss  or  destruction  of  or  damage  to  the  Gov¬ 
ernment  property  furnished  for  repair  (i) 
caused  by  any  peril  while  the  property  is  in 
transit  off  the  Contractor’s  premises,  or  (li) 
caused  by  any  of  the  following  perils  while 
the  property  is  on  the  Contractor’s  or  sub¬ 
contractor’s  premises,  or  on  any  other 
premises  where  such  property  may  properly 
be  located,  or  by  removal  therefrom  because 
of  any  of  the  following  perils: 

(A)  Pire;  lightning;  windstorm;  cyclone, 
tornado,  hall;  explosion;  riot,  riot  attending 
a  strike,  civil  commotion;  vandalism  and 
malicious  mischief;  sabotage;  aircraft  or  ob¬ 
jects  falling  therefrom;  vehicles  running  on 
land  or  tracks,  excluding  vehicles  owned  or 
operated  by  the  Contractor  or  any  agent  or 
employee  of  the  Contractor;  smoke;  sprinkler 


leakage;  earthquake  or  volcanic  eruption; 
flood,  meaning  thereby  rising  of  a  body  of 
water;  hostile  or  warlike  action.  Including 
action  in  hindering,  combating,  or  defending 
against  an  actual,  impending  or  expected 
attack  by  any  government  or  sovereign  power 
(de  jure  or  de  facto),  or  by  any  authority 
using  military,  naval  or  air  forces,  or  by  an 
agent  of  any  such  government,  power,  au¬ 
thority,  or  forces;  or 

(B)  Other  i>eril,  of  a  type  not  listed  above, 
if  such  other  peril  is  customarily  covered  by 
insiirance  (or  by  a  reserve  for  self-insurance) 
in  accordance  with  the  normal  practice  of 
the  Contractor,  or  the  prevailing  practice 
in  the  industry  in  which  the  Contractor  is 
engaged  with  respect  to  similar  property  in 
the  same  general  locality. 

(d)  The  Contractor  shall  hold  the  Gov¬ 
ernment  harmless  and  shall  indemnify  the 
Government  against  claims  for  injury  to 
person  or  damage  to  property  of  the  Con¬ 
tractor  or  others  arising  from  the  Contrac¬ 
tor’s  possession,  or  use  of  the  Government 
property  furnished  for  repair,  or  arising  from 
the  presence  of  said  property  on  the  prem¬ 
ises  or  property  of  the  Contractor. 

§  596.151  Price  escalation  clauses. 
Price  escalation  clauses  (as  distinguished 
from  price  redetermination  clauses)  may 
be  inserted  in  contracts  entered  into 
after  formal  advertising  or  negotiation 
in  accordance  with  the  instructions  set 
forth  in  this  section.  (See  §  591.406  (b) 
of  this  subchapter,) 

§  596.151-1  Price  escalation  (labor 
and  materials),  (a)  The  escalation 
clause  set  forth  in  this  section  is  author¬ 
ized  for  use  in  formally  advertised  or 
negotiated  contracts  for  the  procurement 
of  supplies  under  conditions  wherein  it 
is  desired  to  effect  one  or  more  possible 
price  adjustments,  during  the  life  of  the 
contract,  solely  upon  the  basis  of  rates 
of  pay  for  certain  specified  types  of  labor 
and/or  costs  of  certain  specified  types  of 
materials.  The  clause  is  not  to  be  used 
in  those  instances  wherein  it  is  desired 
to  adjust  contract  prices  upon  the  basis 
of  changes  in  the  original  estimates  of 
hours  of  labor  or  quantities  of  materials. 
The  clause  may  be  used  in  the  procure¬ 
ment  of  items  other  than  those  of  a 
standard  commercial  nature  in  those  in¬ 
stances  where  adequate  cost  experience 
has  been  obtained  on  previous  contracts 
and  where  the  design  of  the  supplies  has 
been  stabilized. 

(b)  Paragraph  (b)  of  the  clause  pro¬ 
vides  that  prices  may  be  adjusted  only 
if  the  change  results  in  an  increase  or 
decrease  of  at  least  3  percent  of  the 
aggregate  contract  price.  Authority  is 
granted  to  deviate  from  this  percentage 
to  provide  for  a  lesser  percentage  if  it  is 
deemed  that  the  value  of  the  contract 
warrants  the  administration  of  price 
adjustments  involving  a  smaller  percent¬ 
age  change. 

(c)  The  percentage  Increase  to  be 
specified  in  paragraph  (d)  (3)  shall  not 
exceed  15  percent. 

(d)  When  it  is  planned  to  include  this 
clause  in  contracts  to  be  awarded  as  a 
result  of  formal  advertising,  the  invita¬ 
tion  for  bids  will  clearly  so  state,  and 
will  further  state  that  all  bids  will  be 
evaluated  after  applying  the  maximum 
amount  of  escalation.  (See  §§  591,201 
(j)  and  591.406  (b)  of  this  subchapter.) 

Price  escalation  (labor  and  materials) ; 

(a)  The  Contractor  represents  and  war¬ 
rants  that  the  prices  set  forth  in  this  con¬ 


tract  do  not  Include  any  contingency  allow¬ 
ance  to  cover  the  possibility  of  Increased 
costs  of  performance  resulting  from  increases 
in  either  (1)  the  Contractor’s  rates  of  pay 
for  labor  or  (2)  the  prices  which  the  Con¬ 
tractor  is  required  to  pay  for  materials,  as 
set  forth  in  detail  in  paragraph  (b)  here¬ 
under.  The  Contractor  further  represents 
and  warrants  that  the  net  price  or  prices  paid 
or  to  be  paid  by  the  Government  under  this 
contract  do  not  and  shall  not  exceed  those 
paid  by  any  other  purchaser  or  consignee 
for  like  quantities  of  the  same  or  similar  sup¬ 
plies. 

(b)  In  the  event  that,  at  any  time  during 
the  performance  of  this  contract,  the  Con¬ 
tractor  is  required  to  pay  rates  of  pay  for  the 
types  of  labor  specified  below,  or  is  required 
to  pay  prices  for  the  materials  specified  be¬ 
low,  in  excess  of,  or  less  than  the  following 
rates  and/or  prices  upon  which  the  contract 

unit  price  for _ 

(Insert  name  or  reference  to  end  item) 
is  bsised: 

Type  of  labor  or  material  Unit  of  measure 


Rate  of  pay  or  price  per  unit 


then  in  such  event  the  contract  unit  price 
may  be  adjusted  upward  or  downward  in 
accordance  with  the  provisions  of  paragraph 

(c).  Such  adjustment  shall  apply  to  the 
units  completed  subsequent  to  the  effective 
date  of  any  such  increase  or  decrease  and 
shall  be  by  an  amount  equivalent  to  the  in¬ 
crease  or  decrease  in  cost  per  uncompleted 
unit  occasioned  by  the  increase  or  decrease  in 
rates  of  pay  for  the  labor  or  prices  for  ma¬ 
terial  specified  above.  No  adjustment  shall 
be  made,  however,  that  does  not  result  in  an 
increase  or  decrease  of  at  least  three  percent 
(3%)  of  the  then  aggregate  contract  price 
of  the  uncompleted  units  of  the  contract. 

(c)  Not  later  than  twenty  (20)  days  after 
the  effective  date  of  any  increase  or  decrease 
as  referred  to  in  paragraph  (b)  hereof,  the 
Contractor  shall  notify  the  Contracting 
Officer  of  any  such  increase  or  decrease,  and 
with  such  notification  shall  submit  a  sup¬ 
porting  cost  breakdown.  Such  cost  break¬ 
down  will — 

(1)  Be  prepared  in  accordance  with  recog¬ 
nized  commercial  accounting  principles; 

(2)  Indicate  changes  in  estimated  labor 
and/or  material  costs  resulting  from  any  in¬ 
crease  or  decrease  as  referred  to  in  paragraph 
(b)  hereof;  and 

(3)  Be  signed  by  a  responsible  official  of 
the  Contractor. 

UpK)n  the  basis  of  such  notification  and 
cost  breakdown,  and  such  other  data  as  may 
be  available  to  the  Contracting  Officer  or  as 
shall  be  furnished  to  him  upon  request  to 
the  Contractor,  a  price  adjustment  to  reflect 
the  increase  or  decrease  in  costs  as  referred 
to  in  paragraph  (b)  hereof  shall  be  deter¬ 
mined  by  mutual  agreement  between  the 
Contractor  and  the  Contracting  Officer,  and 
shall  be  set  forth  in  an  amendment  to  this 
contract.  In  the  event  that  the  Contractor 
falls  to  give  notice  of  any  decrease  as  re¬ 
quired  herein,  a  downward  adjustment  shall 
be  later  effected  with  respect  to  the  units 
completed  subsequent  to  the  effective  date 
of  any  such  decrease.  The  Contracting  Of¬ 
ficer  or  any  person  authorized  by  him  may 
examine  any  or  all  of  the  Contractor’s  rec¬ 
ords  and  information  available  to  the  Con¬ 
tractor  relating  to  rates  paid  for  labor  and 
prices  paid  for  materials  specified  in  para¬ 
graph  (b)  hereof. 

(d)  Price  adjustments  may  be  agreed  upon 

at  any  time  and  from  time  to  time  during 
the  performance  of  this  contract  in  accord¬ 
ance  with  the  provisions  of  this  clause.  In 
no  event,  however,  shall  any  price  adjust¬ 
ment  be  made— 
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(1)  For  any  Increase  or  decrease  in  costs 
other  than  those  for  the  types  of  labor  and 
materials  specified  in  paragraph  (b)  hereof. 

(2)  For  increased  or  decreased  costs  re¬ 
sulting  from  an  increase  or  decrease  as  re¬ 
lated  to  the  original  contract  estimates  in 
number  of  hours  of  labor  or  in  amounts  of 
materials. 

(3)  P\)r  Increases  or  accumulated  Increases 
in  unit  prices  in  excess  of  __  percent  (--%) 
of  the  original  contract  unit  price. 

(4)  For  rates  of  pay  for  labor  or  prices 
for  materials  in  excess  of  those  established 
by  the  Economic  Stabilization  Agency  or 
other  authorized  Government  Agency. 

(e)  Pending  a  determination  of  any  price 
adjustment  under  this  clause  the  Contrac¬ 
tor  shall  continue  deliveries  hereunder. 
Failure  of  the  psu'tles  to  agree  upon  a  price 
adjustment  pursuant  to  the  provisions  of 
this  clause  shall  be  deemed  to  be  a  dispute 
as  to  a  question  of  fact  within  the  mean¬ 
ing  of  the  clause  of  this  contract  entitled 
“Disputes.” 

(e)  In  the  use  of  the  above  escalation 
article,  it  is  emphasized  that  consider¬ 
able  latitude  is  permitted  and  encour¬ 
aged  in  the  selection  of  types  of  labor 
and  material  and  rates  of  pay  or  price 
per  unit  to  be  negotiated  under  para¬ 
graph  (b)  of  the  article.  Wherever  pos¬ 
sible  and  practicable,  costs  selected  for 
escalation  should  be  reduced  to  a  type 
of  material  price  or  rate  of  pay  agree¬ 
ment  that  will  require  little  if  any  audit 
review  if  a  price  adjustment  is  called  for 
by  either  of  the  contracting  parties.  The 
following  may  be  considered  as  examples 
of  acceptable  forms  of  pricing  agree¬ 
ments. 

(1)  Materials.  Escalation  should  be 
only  on  the  raw  material(s)  which  con¬ 
stitute  a  major  portion  of  material  costs. 
The  market  prices  of  many  raw  mate¬ 
rials  are  published  periodically  in  ac¬ 
cepted  trade  journals  or  newspapers. 
Accordingly,  an  example  material  esca¬ 
lation  in  paragraph  (b)  of  the  article 
could  be  expressed  as  follows: 

Type  of  material  Unit  of  Price 

measure  per  unit 

Steel,  Billets,  Pittsburg _ Ton _ $50.00 

Cost  of  steel  in  this  contract  represents 
25  percent  of  the  total  of  all  costs.  The  cost 
of  “Steel,  billets,  Pittsburg”  as  carried  in  the 
“Wall  Street  Journal”  shall  be  accepted  as 
the  basis  of  increases  or  decreases  in  the 
cost  of  this  material  for  the  purposes  of 
escalation  as  provided  for  in  paragraph  (c), 
applicable  to  deliveries  made  under  this  con¬ 
tract  after  the  efifectlve  date  referred  to  in 
paragraph  (b). 

(2)  Labor,  Escalation  may  be  based 
on  particular  categories  or  on  average 
labor  costs.  Wherever  practicable,  man¬ 
ufacturing  labor  should  be  escalated  on 
an  average  wage  agreed  upon  as  applica¬ 
ble  to  performance  under  the  contract  in 
question.  This  average  wage  must  be 
based  on  the  Contractor’s  agreement 
with  labor,  if  such  an  agreement  exists. 
As  an  example,  labor  escalation  in  para¬ 
graph  (b)  of  the  article  could  be  ex¬ 
pressed  as  follows: 

Rate  of  pay 

Type  of  labor  Unit  of  measure  per  unit 
Manufacturing 

labor - Man  hour _ _ _ $1.  75 

Manufacturing  labor  costs  represent  20 
percent  of  the  total  of  all  costs  in  this  con¬ 
tract.  The  stated  rate  of  $1.75  per  manufac¬ 
turing  labor  man-hour  is  a  composite  rate  of 
Manufacturing  labor  to  be  utilized  in  per¬ 
formance  of  this  contract,  based  upon  cur¬ 


rent  union  wage  agreements  of  the  Con¬ 
tractor.  In  the  event  of  future  increases  or 
decreases  in  wage  scales  as  the  result  of 
changes'  in  such  wage  agreements  for  any 
reason,  a  new  composite  rate  for  manufac¬ 
turing  labor,  computed  on  the  same  basis  as 
that  above,  will  be  used  for  escalation  pur¬ 
poses  as  provided  for  in  paragraph  (c)  to  the 
extent  of  20  percent  of  total  cost  of  this  con¬ 
tract  remaining  after  the  effective  date  of 
any  increase  or  decrease. 

Escalation  of  overhead  factors  is  against 
Department  of  the  Army  policy.  In  fully 
justified  cases  involving  unusual  circum¬ 
stances,  however,  deviations  will  be  con¬ 
sidered  by  the  OflSce  of  the  Assistant 
Chief  of  Staff,  G-4.  Submission  of  such 
cases  on  an  individual  basis  will  be  made 
through  channels  to  that  oflBce. 

1  596.151-2  Price  escalation  clauses 
for  standard  steel  items.  The  price  esca¬ 
lation  clauses  set  forth  in  this  section  are 
authorized  for  inclusion  in  fixed-price 
contracts  for  standard  steel  items,  under 
the  following  circumstances: 

(a)  Items  being  procured  are  made 
wholly  or  in  the  major  part  of  steel. 

(b)  Contractor  is  a  producer  of  steel 
or  an  operator  of  a  steel  foundry. 

(c)  That,  when  it  is  planned  to  in¬ 
clude  the  appropriate  clause  in  contracts 
to  be  awarded  as  a  result  of  formal  ad¬ 
vertising,  the  invitations  for  bids  will 
clearly  so  state,  and  will  further  state 
that  all  bids  will  be  evaluated  after  ap¬ 
plying  the  maximum  amount  of  possible 
escalation. 

Price  escalation  (formal  advertising) : 

(a)  The  Contractor  hereby  warrants  that 
the  unit  prices  stated  herein  on  the  date 
set  for  opening  of  bids  are  not  in  excess  of 
the  Contractor’s  applicable  established  prices 
for  like  quantities  of  the  supplies  covered 
by  this  contract.  The  Contractor  shall  notify 
the  Contracting  Officer  of  each  decrease  in 
any  of  such  established  prices  and  each  ap¬ 
plicable  contract  unit  price  shall  be  decreased 
accordingly.  Any  decrease  in  a  unit  price 
shall  become  effective  concurrently  with  the 
effective  date  of  each  applicable  decrease  in 
Contractor’s  established  price  and  the  con¬ 
tract  shall  be  amended  accordingly. 

(b)  The  Contractor  may  at  any  time,  or 
from  time  to  time,  after  the  date  set  for 
op>ening  of  bids  and  during  the  performance 
of  the  contract  request  in  writing  an  upward 
adjustment  in  any  of  the  contract  unit 
prices  to  be  effective  as  from  a  date  to  be 
specified  by  the  Contractor,  subject  to  the 
following  conditions: 

(1)  No  unit  price  as  adjusted  shall  ex¬ 
ceed  the  Contractor’s  applicable  established 
price. 

(2)  The  aggregate  of  the  increases  in  any 
unit  price  made  under  this  paragraph  shall 
not  exceed  10  percent  (10%)  of  the  original 
applicable  contract  unit  price. 

(3)  No  adjusted  unit  price  shall  be  effec¬ 
tive  earlier  than  the  effective  date  of  any 
increase  in  the  applicable  established  price 
and  no  increase  shall  be  granted  unless  the 
Contractor’s  applicable  established  price  has 
Increased  subsequent  to  the  date  set  for 
opening  of  bids. 

(c)  In  the  event  the  requested  adjustment 
In  any  contract  unit  price  is  acceptable  to  the 
Contracting  Officer,  he  shall  not  later  than 
20  days  after  the  date  of  receipt  by  him  of 
the  request  so  notify  the  Contractor  and  the 
contract  shall  be  modified  accordingly.  If 
any  such  requested  adjxistment  in  a  unit 
price  is  not  acceptable  to  the  Contracting 
Officer,  he  shall  so  notify  the  Contractor  in 
writing  within  20  days  from  the  date  of 
receipt  by  him  of  the  Contractor’s  said  notice; 
and  unless  an  agreement  can  be  reached  as 


to  the  amount  of  increase,  the  Government 
may  cancel  without  liability  to  either  party 
the  Contractor’s  right  to  proceed  with  per¬ 
formance  of  the  portion  of  the  contract  which 
is  undelivered  at  the  time  of  such  cancella¬ 
tion,  except  that  the  Contractor  may  make 
delivery  of  all  or  any  of  the  supplies  which 
a  duly  authorized  officer  of  the  company  shall 
certify  were  completed  or  in  the  process  of 
manufacture  at  the  time  of  receipt  of  notice 
of  such  cancellation,  and  the  Government 
shall  pay  for  all  supplies  so  delivered  at  the 
applicable  unit  price  contained  in  Contrac¬ 
tor’s  said  request  and  the  contract  shall  be 
modified  accordingly,  provided,  that  such 
certification  is  made  within  10  days  after  re¬ 
ceipt  of  notice  of  such  cancellation  and  such 
requested  increase  satisfies  all  of  the  condi¬ 
tions  and  does  not  exceed  the  limitations  of 
paragraph  (b).  Supplies  shall  be  deemed  to 
be  in  the  process  of  manufacture  when  the 
steel  therefor  is  in  any  state  of  processing 
after  the  beginning  of  the  furnace  melt. 

(d)  During  the  period  prior  to  such  can¬ 
cellation,  the  Contractor  shall  continue  de¬ 
liveries  according  to  the  terms  of  the 
contrsict  and  shall  be  paid  therefor  at  the 
applicable  Increase  unit  prices  so  requested, 
provided,  such  requested  increases  satisfy  all 
of  the  conditions  and  do  not  exceed  the  lim¬ 
itations  of  paragraph  (b). 

(e)  If  notice  of  cancellation  is  not  sent 
to  the  Contractor  within  30  days  after  re¬ 
ceipt  by  the  Contracting  Officer  of  the 
Contractor’s  request,  supplies  delivered  sub¬ 
sequent  to  the  date  specified  in  such  request, 
and  prior  to  the  effective  date  of  any  subse¬ 
quent  increase  or  decrease  in  Contractor’s 
applicable  established  prices,  shall  be  paid 
for  at  the  applicable  increased  unit  prices  so 
requested,  provided,  such  requested  Increases 
satisfy  all  of  the  conditions  and  do  not  ex¬ 
ceed  the  limitations  of  paragraph  (b). 

Price  escalation  (negotiated  purchases) : 

(a)  The  Contractor  hereby  warrants  that 
the  unit  prices  stated  herein  at  the  date 
hereof  are  not  in  excess  of  the  Contractor’s 
applicable  established  prices  for  like  quanti¬ 
ties  of  the  supplies  covered  by  this  contract. 
’The  Contractor  shall  notify  the  Contracting 
Officer  of  each  decrease  in  any  of  such  estab¬ 
lished  prices  and  each  applicable  contract 
unit  be  decreased  accordingly.  Any  decrease 
in  a  unit  price  shall  become  effective  con¬ 
currently  with  the  effective  date  of  each  ap¬ 
plicable  decrease  in  Contractor’s  established 
price  and  the  contract  shall  be  amended 
accordingly. 

(b)  The  Contractor  may  at  any  time,  or 
from  time  to  time,  during  the  performance 
of  the  contractor  request  in  writing  an  up¬ 
ward  adjustment  in  any  of  the  contract  unit 
prices  to  be  effective  as  from  a  date  to  be 
specified  by  the  Contractor,  subject  to  the 
following  conditions: 

(1)  No  unit  price  as  adjusted  shall  exceed 
the  Contractor’s  applicable  established  price. 

( 2 )  For  deliveries  pursuant  to  the  terms  of 
this  contract,  the  aggregate  of  the  Increases 
in  any  unit  price  made  under  this  paragraph 
shall  not  exceed  10  percent  of  the  original 
applicable  contract  unit  price. 

(3)  No  adjusted  unit  price  shall  be  effec¬ 
tive  earlier  than  the  effective  date  of  any 
Increase  in  the  applicable  established  price. 

(c)  In  the  event  the  requested  adjustment 
in  any  contract  unit  price  is  acceptable  to 
the  Contracting  Officer,  he  shall  not  later 
than  20  days  after  the  date  of  receipt  by  him 
of  the  request  so  notify  the  Contractor,  and 
the  contract  shall  be  modified  accordingly. 
If  any  such  requested  adjustment  in  a  unit 
price  is  not  acceptable  to  the  Contracting 
Officer,  he  shall  notify  the  Contractor  in 
writing  within  20  days  from  the  date  of 
receipt  by  him  of  the  Contractor’s  said  notice: 
and  unless  an  agreement  can  be  reached  as 
to  the  amount  of  increase,  the  Government 
may  cancel  without  liability  to  either  party 
the  Contractor’s  right  to  proceed  with  per¬ 
formance  of  the  portion  of  the  contract 
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which  is  undelivered  at  the  time  of  such 
cancellation,  except  that  the  Contractor  may 
make  delivery  of  all  or  any  of  the  supplies 
which  a  duly  aillthorized  officer  of  the  com* 
pany  shall  certify  were  completed  or  in  the 
process  of  manufacture  at  the  time  of  receipt 
of  notice  of  such  cancellation,  and  the  Gov¬ 
ernment  shall  pay  for  all  supplies  so  delivered 
at  the  applicable  unit  price  contained  in 
Contractor’s  said  request  and  the  contract 
shall  be  modified  accordingly,  provided,  that 
such  certification  is  made  within  10  days 
after  receipt  of  notice  of  such  cancellation 
and  such  requested  increase  satisfies  all  of 
the  conditions  and  does  not  exceed  the  limi¬ 
tations  of  paragraph  (b).  Supplies  shall  be 
deemed  to  be  in  the  process  of  manufacture 
when  the  steel  therefor  is  in  any  state  of 
processing  after  the  beginning  of  the  furnace 
melt. 

(d)  During  the  period  prior  to  such  can¬ 
cellation,  the  Contractor  shall  continue  deliv¬ 
eries  according  to  the  terms  of  the  contract 
and  shall  be  |>aid  therefor  at  the  applicable 
Increased  unit  prices  so  requested,  provided, 
such  requested  increases  satisfy  all  of  the 
conditions  and  do  not  exceed  the  limitations 
of  paragraph  (b). 

(e)  If  notice  of  cancellation  is  not  sent  to 
the  Contractor  within  30  days  after  receipt 
by  the  Contracting  Officer  of  the  Contractor’s 
request,  supplies  delivered  subsequent  to  the 
date  specified  in  such  request,  and  prior  to 
the  effective  date  of  any  subsequent  increase 
or  decrease  in  Contractor’s  applicable  estab¬ 
lished  prices,  shall  be  paid  for  at  the  appli¬ 
cable  Increased  unit  prices  so  requested,  pro¬ 
vided,  such  requested  Increases  satisfy  all  of 
the  conditions  and  do  not  exceed  the  limita¬ 
tions  of  paragraph  (b). 

§  596.151-3  Price  escalation  clause  for 
aluminum.  The  escalation  clause  set 
forth  in  this  section  is  authorized  for 
inclusion  in  fixed-price  contracts  for 
aluminum,  entered  into  after  formal  ad¬ 
vertising  or  by  negotiation,  under  the 
following  circumstances: 

(a)  Contractor  is  a  producer  of 
aluminum. 

(b)  Items  being  procured  are  made 
wholly  or  in  the  major  part  of  aluminum. 

(c)  That,  when  it  is  planned  to  in¬ 
clude  this  clause  in  contracts  to  be 
awarded  as  a  result  of  formal  adver¬ 
tising,  the  invitations  for  bids  will  clearly 
60  state,  and  will  further  state  that  all 
bids  will  be  evaluated  after  applying  the 
maximum  amount  of  possible  escalation. 

Price  escalation  (aluminum) : 

(a)  The  Contractor  hereby  warrants  that 
the  unit  prices  stated  herein  on  the  date 
eet  for  opening  of  bids  or  offers  are  not  in 
excess  of  the  Contractor’s  applicable  estab¬ 
lished  prices  for  like  quantities  of  the  sup¬ 
plies  covered  by  this  contract.  The  Con¬ 
tractor  shall  notify  the  Contracting  Officer 
of  each  decrease  in  any  of  such  established 
prices  and  each  applicable  contract  unit 
price  shall  be  decreased  accordingly.  Any 
decrease  in  a  unit  price  shall  become  effec¬ 
tive  concurrently  with  the  effective  date  of 
each  applicable  decrease  in  Contractor’s 
established  price  and  the  contract  shall  be 
amended  accordingly. 

(b)  The  Contractor  may  at  any  time,  or 
lr<^  time  to  time,  during  the  performance 
of  the  contract  request  in  writing  an  upward 
adjustment  in  any  of  the  contract  unit 
prices  to  be  effective  as  from  a  date  to  be 
specified  by  the  Contractor,  subject  to  the 
following  conditions: 

(1)  No  unit  price  as  adjusted  shall  exceed 
the  Contractor's  applicable  established  price. 

(2)  The  aggregate  of  the  increases  in  any 
unit  price  made  under  this  paragraph  shall 
not  exceed  10  percent  of  the  original  ap¬ 
plicable  contract  unit  price. 


(3)  No  adjusted  unit  price  shall  be  ef¬ 
fective  earlier  than  the  effective  date  of  any 
Increase  in  the  applicable  established  price 
and  no  increase  shall  be  granted  unless  the 
Contractor’s  applicable  established  price  has 
Increased  subsequent  to  the  date  set  for 
opening  of  bids  or  offers. 

(c)  In  the  event  the  requested  adjustment 
in  any  contract  unit  price  is  acceptable  to  the 
Contracting  Officer,  he  shall  not  later  than 
20  days  after  the  date  of  receipt  by  him  of 
the  request  so  notify  the  Contractor  and  the 
contract  shall  be  modified  accordingly.  If 
any  such  requested  adjustment  in  a  unit 
price  is  not  acceptable  to  the  Contracting 
Officer,  he  shall  so  notify  the  Contractor  in 
writing  within  20  days  from  the  date  of 
receipt  by  him  of  the  Contractor’s  said  no¬ 
tice;  and  unless  an  agreement  can  be  reached 
as  to  the  amount  of  increase,  the  Government 
may  cancel  without  liability  to  either  party 
the  Contractor’s  right  to  proceed  with  per¬ 
formance  of  the  portion  of  the  contract 
which  is  undelivered  at  the  time  of  such  can¬ 
cellation,  except  that  the  Contractor  may 
make  delivery  of  all  or  any  of  the  supplies 
which  a  duly  authorized  officer  of  the  com¬ 
pany  shall  certify  were  completed  or  in  the 
process  of  manufacture  at  the  time  of  receipt 
of  notice  of  such  cancellation,  and  the  Gov¬ 
ernment  shall  pay  for  all  supplies  so  deliv¬ 
ered  at  the  applicable  unit  price  contained 
in  Contractor’s  said  request  and  the  con¬ 
tract  shall  be  modified  accordingly,  provided, 
that  such  certification  is  made  within  10 
days  after  receipt  of  notice  of  such  cancella¬ 
tion  and  such  requested  increase  satisfies  all 
of  the  conditions  and  does  not  exceed  the 
limitations  of  paragraph  (b). 

(d)  During  the  period  prior  to  such  can¬ 
cellation,  the  Contractor  shall  continue  deliv¬ 
eries  according  to  the  terms  of  the  contract 
and  shall  be  paid  therefor  at  the  applicable 
increased  unit  prices  so  requested,  provided, 
such  requested  increases  satisfy  all  of  the 
conditions  and  do  not  exceed  the  limitations 
of  paragraph  (b). 

(e)  If  notice  of  cancellation  is  not  sent 
to  the  Contractor  within  30  days  after  re¬ 
ceipt  by  the  Contracting  Officer  of  the  Con¬ 
tractor’s  request,  supplies  delivered  subse¬ 
quent  to  the  date  specified  in  such  request, 
and  prior  to  the  effective  date  of  any  sub¬ 
sequent  increase  or  decrease  in  the  Contrac¬ 
tor's  applicable  established  prices,  shall  be 
paid  for  at  the  applicable  increased  unit 
prices  so  requested,  provided,  such  requested 
increases  satisfy  all  of  the  conditions  and 
do  not  exceed  the  limitations  of  paragraph 
(b). 

§  596.151-4  Price  escalation  clause 
for  open-end  contracts  and  indefinite 
quantity  contracts,  (a)  The  price  es¬ 
calation  clause  set  forth  in  this  section 
is  authorized  for  inclusion  in  open-end 
and  indefinite  quantity  contracts,  en¬ 
tered  into  after  formal  advertising  or  by 
negotiation,  under  the  following  circum¬ 
stances: 

(1)  That  items  being  procured  are 
standard  “off-the-shelf”  items. 

(2)  That,  when  it  is  planned  to  in¬ 
clude  this  clause  in  contracts  to  be 
awarded  as  a  result  of  formal  advertis¬ 
ing,  the  invitations  for  bids  will  clearly 
so  state  and  will  further  state  that  all 
bids  will  be  evaluated  after  applying  the 
maximum  amount  of  possible  escalation. 

Price  escalation  (open-end  or  indefinite 
quantity  contract) : 

(a)  The  Contractor  hereby  warrants  that 
the  \init  prices  stated  herein  at  the  date 
hereof  are  not  in  excess  of  the  Contractor's 
applicable  established  prices  for  like  quan¬ 
tities  of  the  supplies  covered  by  this  con¬ 
tract.  The  Contractor  shall  notify  the  Con¬ 
tracting  Officer  of  each  decrease  in  any  such 
established  prices  and  each  applicable  con¬ 


tract  unit  price  shall  be  decreased  accord¬ 
ingly.  Any  decrease  in  a  unit  price  shall 
become  effective  concurrently  with  the  effec¬ 
tive  date  of  each  applicable  decrease  in  Con¬ 
tractor’s  established  price  and  the  contract 
shall  be  amended  accordingly. 

(b)  The  Contractor  may  at  any  time,  or 
from  time  to  time,  during  the  performance 
of  the  contract  request  in  writing  an  up¬ 
ward  adjustment  in  any  of  the  contract  unit 
prices  to  be  effective  as  from  a  date  to  be 
specified  by  the  Contractor,  subject  to  the 
following  conditions: 

(1)  No  unit  price  as  adjusted  shall  exceed 
the  contractor’s  applicable  established  price. 

(2)  The  aggregate  of  the  increases  in  any 
unit  price  made  under  this  paragraph  shall 
not  exceed  10  percent  of  the  original  ap¬ 
plicable  contract  unit  price. 

(3)  No  adjusted  unit  price  shall  be  effec¬ 
tive  earlier  than  the  effective  date  of  any 
increase  in  the  applicable  established  price. 

(c)  In  the  event  the  requested  adjustment 
in  any  contract  unit  price  is  acceptable  to 
the  Contracting  Officer,  he  shall  not  later 
than  20  days  after  the  date  of  receipt  by  him 
of  the  request  so  notify  the  Contractor  and 
the  contract  shall  be  modified  accordingly. 
If  any  such  requested  adjustment  in  a  unit 
price  is  not  acceptable  to  the  Contracting 
Officer,  he  shall  so  notify  the  Contractor  in 
writing  within  20  days  from  the  date  of  re¬ 
ceipt  by  him  of  the  Contractor’s  said  no¬ 
tice;  and  unless  an  agreement  can  be  reached 
as  to  the  amount  of  Increase,  the  Government 
may  cancel  without  liability  to  either  party 
the  Contractor’s  right  to  proceed  with  per¬ 
formance  of  the  portion  of  the  contract 
which  is  undelivered  at  the  time  of  such 
cancellation. 

(d)  If  notice  of  cancellation  is  not  sent  to 
the  Contractor  within  30  days  after  receipt  by 
the  Contracting  Officer  of  the  Contractor  s 
request,  supplies  delivered  subsequent  to  the 
date  specified  in  such  request,  and  prior  to 
the  effective  date  of  any  subsequent  in¬ 
crease  or  decrease  in  Contractor’s  applicable 
established  prices,  shall  be  paid  for  at  the 
applicable  increased  unit  prices  so  requested, 
provided  such  requested  increases  satisfy  all 
of  the  conditions  and  do  not  exceed  the  limi¬ 
tations  of  paragraph  (b). 

(e)  The  Contractor  also  agrees  to  give  the 
Government  any  and  all  discount  benefits 
extended  to  any  company,  agency,  organiza¬ 
tion,  or  individual  purchasing  or  handling 
like  quantities  of  the  supplies  covered  by 
this  contract. 

(b)  Paragraphs  (d)  and  (e)  of  the 
above  clause  are  optional.  Paragraph 

(d)  of  the  clause  clearly  provides  cer¬ 
tain  benefits  to  the  Contractor  and 
should  not  be  included  unless  requested 
by  the  Contractor  and  it  is  deemed  nec¬ 
essary  to  complete  the  procurement. 
Paragraph  (e)  is  a  so-called  “Preferred 
Customer”  clause  and  obviously  does 
benefit  the  Government.  Paragraph 

(e)  should  be  included  in  all  cases;  how¬ 
ever,  authority  is  granted  to  delete  it  in 
those  instances  wherein  the  objections 
of  the  Contractor  would  preclude  the 
possibility  of  effecting  the  necessary 
procurement, 

§  596.152  Price  redetermination 
clauses.  Price  redetermination  clauses, 
as  authorized  in  this  section  or  by  the 
Chief,  Purchases  Branch,  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  may  be  included  in  negotiated 
fixed-price  contracts  in  accordance  with 
the  requirements  of  §§  402.401  and  402.- 
403  of  this  tiUe  and  9§  592.401  and 
592.403  of  this  subchapter. 
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§  596.152-1  Form  II-B  price  redeter¬ 
mination  clause — (a)  Nature  and  effect. 
The  Form  II-B,  price  redetermination 
clause  appearing  in  paragraph  (d)  of 
this  section,  provides  for  a  negotiated 
upward  or  downward  redetermination 
of  the  prices  upon  completion  of  delivery 
of  a  specified  percentage  of  the  principal 
items  called  for  by  the  contract,  with¬ 
out  a  demand  by  either  party.  There¬ 
after  there  may  be  upward  or  downward 
revision  of  the  price  upon  written  de¬ 
mand  of  either  party,  subject  to  specified 
limitations  on  the  frequency  of  the  de¬ 
mands,  Any  redetermination  made  pur¬ 
suant  to  a  demand  after  the  initial 
period  has  a  prospective  effect  only. 

(b)  Conditions  for  use.  The  Form 
II-B  price  redetermination  clause  should 
be  used  in  instances  when  the  following 
conditions  exist: 

(1)  The  contract  is  a  fixed-price  con¬ 
tract  for  supplies,  the  quantity  being 
procured  is  large,  no  accurate  forecast 
of  the  cost  of  production  is  feasible,  and 
the  deliveries  cover  a  period  of  at  least 
9  months. 

(2)  Effective  competition  is  not  avail¬ 
able  to  indicate  reasonableness  of  price. 

(3)  There  are  no  data  available  to 
indicate  reasonableness  of  price. 

(4)  The  price  (i)^  is  negotiated  upon 
the  express  understanding  that  the  par¬ 
ticular  price  redetermination  clau.se  is 
to  be  included  in  the  contract  and  (ii)  is 
a  close  price  containing  substantially 
no  charge  or  allowance  for  contingencies, 

(5)  The  Contracting  Officer  is  satisfied 
that  the  Contractor  employs  methods  of 
estimating  its  costs  which  accurately 
reflect  current  shop  and  engineering  ex¬ 
perience  and  proper  quantity  and  price 
allowances  for  material,  labor,  machine 
utilization,  and  other  cost  elements. 

(6)  The  Contracting  Officer  is  satis¬ 
fied  that  the  Contractor  has  a  cost  ac¬ 
counting  system  of  sufficient  accuracy 
and  reliability  to  show  the  cost  infor¬ 
mation  required  by  the  clause  at  the 
time  or  times  provided  therein. 

(c)  Rules  for  administration.  In  ne¬ 
gotiating  a  price  adjustment  under  the 
Form  II-B,  price  redetermination  clause, 
the  Contracting  Oflficer  will  adhere  to 
the  following  rules,  in  addition  to  the 
audit  requirements  set  forth  in  §  606.207 
of  this  subchapter. 

(1)  The  negotiations  to  redetermine 
prices  should  ordinarily  take  into  ac¬ 
count  all  changes  in  specifications  which 
have  been  made  up  to  the  time  of  the 
negotiations. 

( 2 )  Negotiations  to  redetermine  prices 
will  be  conducted  upon  substantially  the 
same  basis  as  the  original  negotiation 
of  a  price  when  like  information  on  costs 
and  estimates  is  available.  The  Con¬ 
tracting  Officer  ordinarily  should  not 
give  consideration  to  an  increase  in 
price  beyond  the  amount  estimated  to  be 
the  excess  of  (i)  any  increases  in  cost 
beyond  the  Contractor’s  control  over  (ii) 
any  offsetting  reductions  in  the  Con¬ 
tractor’s  costs.  However,  this  rule 
should  not  be  applied  to  deprive  a  Con¬ 
tractor  of  a  reasonable  reward  in  the 
form  of  an  increased  estimated  profit 
*hargin  for  especially  efficient  and  eco¬ 
nomical  production. 

(3)  The  Contracting  Oflficer  should 
take  into  consideration  the  fact  that  in¬ 


creases  in  certain  costs  may  be  offset  by 
decreases  in  others.  The  Contracting 
Officer  also  should  recognize  that  in¬ 
creases  in  wages  and  in  the  prices  of 
materials  will  not  necessarily  increase, 
immediately  or  proportionately,  the  cost 
of  items  to  be  delivered  by  the  con¬ 
tractor.  For  example,  some  of  the  labor 
on  work  in  process  at  the  time  of  a  wage 
increase  may  have  been  performed  while 
lower  rates  of  wages  were  in  effect. 
Again,  materials  included  in  work  in 
process  may  have  been  bought  by  the 
Contractor  before  the  effective  date  of  a 
price  increase.  Similarly,  the  Contrac¬ 
tor  may  have  an  inventory  on  hand  or 
materials  on  order  at  prices  which  do 
not  reflect  the  current  increases  therein. 
Also,  there  may  be  offsetting  savings  not 
attributable  to  the  efficiency  of  the  Con¬ 
tractor. 

(4)  The  Contractor’s  estimate  of  fu¬ 
ture  costs  will  be  considered  in  the  light 
of  all  available  data,  including  shop,  en¬ 
gineering,  accounting  and  other  rele¬ 
vant  information,  which  will  help  to 
check  the  accuracy  of  the  estimate. 
When  any  component  or  components  of 
the  estimate  are  in  question,  the  Con¬ 
tracting  Oflficer  should  inquire  into  the 
physical  facts,  e.  g.,  the  number  of  men 
actually  engaged  in  a  particular  opera¬ 
tion  or  process,  the  quantity  of  material 
actually  used,  etc.  Expense  and  over¬ 
head  allocation  are  based  upon  an  esti¬ 
mated  amount  of  expense  spread  over  an 
anticipated  volume  to  be  obtained. 
Check  of  the  actual  rate  of  expenditures 
and  the  actual  volume  being  obtained 
should  be  made  so  that  the  rates  used 
may  be  founded  on  up-to-date  forecasts. 
The  aggregate  of  those  charges  included 
in  the  prices  of  contracts  entered  into 
within  the  current  period  should  be  con¬ 
sidered  in  order  to  avoid  excessive  prices 
through  over-absorption  of  such  charges. 

(5)  In  addition  to  consideration  of  the 
Contractor’s  cost  experience  under  the 
contract  and  its  estimates  of  future  pro¬ 
duction  costs,  the  Contracting  Officer 
should  make  use  of  comparative  prices, 
comparative  costs  and  the  trends  of  such 
prices  and  costs.  If,  since  the  making 
of  the  contract,  prices  have  become 
competitive,  particular  weight  shall  be 
given  to  comparative  prices,  to  the  end 
that  the  effect  of  competitive  forces  may 
be  fully  realized  for  the  benefit  of  the 
Government. 

(6)  The  Contracting  Oflficer  should 
make  such  use  and  verification  of  the 
estimate  and  the  supporting  cost  data 
submitted  by  the  Contractor  as  he  would 
make  with  respect  to  similar  data  upon 
the  negotiation  of  a  price  under  a  new 
contract. 

(7)  The  negotiations  will  be  promptly 
instituted  and  concluded  in  strict  ac¬ 
cordance  with  the  provisions  of  the 
clause.  Every  effort  will  be  made  to 
come  to  an  agreement  as  to  revised  price 
or  prices.  The  Disputes  clause  will  be 
invoked  only  as  a  last  resort. 

(8)  Upon  the  conclusion  of  each  ne¬ 
gotiation  for  price  revision,  the  revised 
price  or  prices  will  be  evidenced  by  a 
supplemental  agreement.  The  supple¬ 
mental  agreement  should  clearly  indicate 
what  costs,  if  any,  of  a  nonrecurrent 
nature  have  been  recognized  as  having 
been  paid  for  in  prices  for  the  preceding 


period  or  periods,  so  as  to  avoid  the 
possibility  of  a  second  payment  therefor 
in  the  event  of  termination  at  the  option 
of  the  (government. 

(9)  Wherever  a  contract  containing 
the  Form  II-B  price  redetermination 
clause  is  modified  by  change  order  or 
supplemental  agreement,  so  as  to  affect 
the  rate  of  deliveries  or  quantities  of 
items  called  for,  the  Contracting  Oflficer 
will  take  care  to  deal  with  and  cover 
explicitly  any  modification  in  the  opera¬ 
tion  of  the  price  redetermination  clause 
which  he  considers  are  made  necessary 
by  the  modification  of  rates  of  deliveries 
or  quantities. 

(10)  Proper  administration  of  the 
Form  II-B  clause  requires  that  the  Con¬ 
tracting  Oflficer  make  regular  periodic 
reviews  of  the  contract  price  to  ascertain 
whether  or  not  a  demand  should  be 
served.  No  demand  should  be  made  by 
the  Contracting  Oflficer,  and  the  Con¬ 
tractor  should  be  discouraged  from  mak¬ 
ing  such  demand,  unless  a  sound  basis 
exists  for  believing  that  a  redetermina¬ 
tion  of  price  is  necessary  to  protect  the 
interest  of  the  Government  or  the  Con¬ 
tractor.  The  need  for  such  a  demand 
may  be  indicated  by  factors  such  as  the 
following: 

(i)  Comparative  prices. 

(11)  Movements  or  trends  in  such 
prices. 

(iii)  Movements  or  trends  in  the 
prices  asked  by  other  contractors  for 
the  same  or  similar  items. 

(iv)  Information  supplied  by  the  Con¬ 
tractor  in  the  ordinary  course  of  busi¬ 
ness. 

(v)  Changes  in  market  prices  of  ma¬ 
terials  or  components. 

(vi)  Changes  in  subcontract  prices. 

(vii)  Changes  in  the  Contractor’s 
prices  under  other  Government  con¬ 
tracts. 

(11)  The  first  revised  forward  price 
under  the  Form  II-B  clause  and  prices 
negotiated  pursuant  to  a  demand  under 
the  clause  should  be  based  on  projec¬ 
tions  extending  over  the  remaining  life  of 
the  contract  and  should  not  take  into 
account  possible  increases  in  costs. 

(d)  Contract  clause.  The  following 
Form  II-B  price  redetermination  clause 
may  be  used  in  negotiated  fixed-price 
contracts  in  accordance  with  the  instruc¬ 
tions  set  forth  in  the  preceding  sections 
and  if  approved  for  use  in  accordance 
with  §  592.403  of  this  subchapter.  In 
the  insertion  in  appropriate  places  of  a 
specific  number  of  days  in  this  clause,  the 
minimum  number  of  days  consistent  with 
the  applicable  circumstances  will  be  used. 

Price  redetermination  (Form  II-B) : 

(a)  The  prices  stated  herein  may  be  in¬ 

creased  or  decreased  in  accordance  with  this 
clause.  In  no  event  shall  the  revised  price 
exceed  $ _ _ 

(b)  Times  for  negotiation.  (1)  Upon  com¬ 
pletion  of  delivery  of _ percent  of  the  ( here 

specify  the  principal  items  to  be  furnished 
under  the  contract)  to  be  furnished  under 
this  contract  or  upon  expenditure  of  (here 
specify  the  p)ercentage  of  the  total  contract 
amount),  whichever  shall  occur  last,  the 
parties  shall  negotiate  to  revise  the  prices  of 
all  items  theretofore  and  thereafter  to  be 

delivered.  Within _ (not  to  exceed  45)  days 

after  the  completion  of  delivery  or  expendi¬ 
ture  of  funds  referred  to  above,  the  Con¬ 
tractor  shall  furnish  to  the  Contracting  Offi¬ 
cer  the  statements  and  data  referred  to  in 
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paragraph  (c)  of  this  clause.  At  any  time 
and  from  time  to  time  alter  the  completion 
of  delivery  or  expenditure  of  funds  referred 
to  above,  subject  to  the  limitations  specified 
in  this  clause,  either  the  Government  or  the 
Ck>ntractor  may  deliver  to  the  other  a  written 
demand  that  the  parties  negotiate  to  adjvist 
the  prices  under  this  contract.  No  demand 
shall  be  made  prior  to  90  days  after  comple¬ 
tion  of  delivery  or  expenditure  of  funds  re¬ 
ferred  to  above,  and  thereafter  neither  party 
shall  make  a  demand  having  an  effective  date 
within  90  days  of  the  effective  date  of  any 
prior  demand.  Each  demand  shall  specify 
a  date  (identical  with  or  subsequent  to  the 
date  of  the  delivery  of  the  demand)  as  of 
which  the  revised  prices  shall  be  effective  as 
to  the  deliveries  made  thereon  and  there¬ 
after.  This  date  is  hereinafter  referred  to  as 
•'the  effective  date  of  the  price  redetermlna- 
tlon."  For  the  purposes  of  the  first  negotia¬ 
tion  contemplated  by  this  paragraph,  the 
date  of  execution  of  this  contract  shall  be 
deemed  to  be  the  effective  date  of  the  price 
redeterminatlon.  Any  demand  under  this 
clause,  if  made  by  the  Contractor,  shall  state 
briefiy  the  ground  or  grounds  therefor  and 
shall  be  accompanied  by  the  statements  and 
data  referred  to  in  paragraph  (c)  of  this 
clause.  If  the  demand  is  made  by  the  Gov¬ 
ernment,  such  statements  and  data  will  be 
furnished  by  the  Contractor  within  (not 
to  exceed  45)  days  of  the  delivery  of  the 
demand. 

(2)  In  the  event  all  remaining  work  under 
this  contract,  as  it  may  from  time  to  time 
be  amended,  shall  be  terminated  pursuant 
to  the  clause  of  this  contract  entitled  "Ter¬ 
mination  for  Convenience  of  the  Govern¬ 
ment,"  no  demand  shall  then  or  thereafter 
be  made  and  any  demand  the  effective  date 
of  which  is  less  than  30  days  before  the 
effective  date  of  such  termination  shall  be 
void  and  of  no  effect. 

(c)  Submission  of  data.  (1)  At  the  time 
or  each  of  the  times  specified  or  provided 
for  in  paragraph  (b)  of  this  clause  the  Con¬ 
tractor  shall  submit  (i)  a  new  estimate  and 
breakdown  of  the  unit  cost  and  the  proposed 
prices  of  the  items  remaining  under  this 
contract  after  the  effective  date  of  the  price 
redeterminatlon,  itemized  so  far  as  is  prac¬ 
ticable  in  the  manner  prescribed  by  WD 
Form  105;  (ii)  an  explanation  of  the  differ¬ 
ences  between  the  original  (or  last  preced¬ 
ing)  estimate  and  the  new  estimate;  (ill) 
such  relevant  shop  and  engineering  data, 
cost  records,  overhead  absorption  reports 
and  accounting  statements  as  may  be  of  as¬ 
sistance  in  determining  the  accuracy  and 
reliability  of  the  new  estimate;  (iv)  a  state¬ 
ment  of  experienced  costs  of  production 
hereunder  to  the  extent  that  they  are  avail¬ 
able  at  the  time  or  times  of  the  negotiation 
of  the  revision  of  prices  hereunder;  and  (v) 
any  other  relevant  data  usually  furnished 
in  the  case  of  negotiation  of  prices  under 
a  new  contract.  The  Government  may  make 
such  examination  of  the  Ck)ntractor’s  ac¬ 
counts,  records  and  books  as  the  Contracting 
Officer  may  require  and  may  make  saich  audit 
thereof  as  the  Contracting  Officer  may  deem 
necessary. 

(2)  The  Contractor  further  agrees  to  In¬ 
clude  in  each  of  his  subcontracts  which 
is  on  a  cost  or  cost-plus-a-fixed-fee  or  a 
price  redeterminatlon  basis  a  provision  to 
the  effect  that  the  subcontractor  agrees  (1) 
to  submit  to  the  Contracting  Officer  such 
cost  data,  as  may  be  required  for  price  re¬ 
determinatlon  (11)  to  permit  the  Contracting 
Officer  to  make  or  cause  to  be  made  such 
examination  and  audits  of  the  books,  rec¬ 
ords  and  accounts  as  the  Contracting  Officer 
may  deem  necessary,  and  (ill)  to  include 
a  like  provision  in  each  of  his  subcontracts 
which  is  on  a  cost  or  cost-plus-a-fixed-fee 
or  a  price  redeterminatlon  basis. 

(d)  Negotiations.  (1)  Upon  the  filing  of 
the  statements  and  data  required  by  para¬ 
graph  (c)  of  this  clause,  the  Contractor  and 


the  Contracting  Officer  will  negotiate 
promptly  in  good  faith  to  agree  upon  prices 
for  items  to  be  delivered  on  and  after  the 
effective  date  of  the  price  redeterminatlon. 
Negotiations  for  price  redetermination  un¬ 
der  this  clause  shall  be  conducted  on  the 
same  basis,  employing  the  same  tyi>es  of  data 
(including,  without  limitations,  compara¬ 
tive  prices,  comparative  costs,  and  trends 
thereof)  as  in  the  negotiation  of  prices  un¬ 
der  a  new  contract. 

(2)  After  each  negotiation  the  agreement 
reached  will  be  evidenced  by  a  supplemental 
agreement  stating  the  redetermined  prices 
to  be  effective  with  respect  to  deliveries  on 
and  after  the  effective  date  of  the  price  re- 
determination  (or  such  other  later  date  as 
the  parties  may  fix  in  such  supplemental 
agreement ) . 

(e)  Disagreements.  If  within _ (not  to 

exceed  45)  days  after  the  date  on  which  the 
statements  and  data  are  required  pursuant 
to  paragraph  (b)  of  this  clause  to  be  filed 
(or  such  further  period  as  may  be  fixed  by 
written  agreement)  the  Contracting  Officer 
and  the  Contractor  fail  to  agree  to  redeter¬ 
mined  prices  (which  term,  for  the  purpose 
of  this  clause,  shall  include  direct  costs,  in¬ 
direct  costs  and  profit),  the  failure  to  agree 
shall  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  clause  of  this 
contract  entitled  "Disputes,”  and  the  prices 
so  fixed  shall  remain  in  effect  for  the  balance 
of  the  contract  notwithstanding  any  other 
provision  of  this  clause. 

(f)  Payments.  Until  new  prices  shall  be¬ 
come  effective  in  accordance  with  this  clause, 
the  prices  in  force  at  the  effective  date  of 
the  price  redetermination  shall  be  paid  upon 
all  deliveries,  subject  to  appropriate  later 
redetermination  made  pursuant  to  paragraph 
(d)  or  (e)  or  (g)  (2)  (B)  of  this  clause.  It 
is  mutually  understood  that  where  the  Con¬ 
tractor  fails  to  submit  cost  data  required  by 
paragraph  (b)  (1)  of  this  clause  within  the 
time  specified,  payment  of  all  invoices  shall 
be  suspended  by  the  Contracting  Officer  until 
such  time  as  the  required  statements  and 
data  are  furnished  by  the  Contractor. 

(g)  Termination  provisions.  For  finy  of 
the  purposes  of  the  clause  of  this  contract 
entitled  “Termination  for  Ctonvenlence  of  the 
Government"  (including,  without  limitation, 
the  computation  of  “the  total  contract  price” 
and  “the  contract  price  of  work  not  termi¬ 
nated"),  the  contract  price  of  delivered 
articles  shall  be  deemed  to  be; 

(1)  For  all  items  delivered  prior  to  the 
effective  date  of  the  price  redeterminatlon, 
the  contract  price  (giving  effect  to  any  prior 
revisions  under  this  clause)  applicable  to 
each  such  item. 

(2)  For  all  items  delivered  on  or  after  the 
effective  date  of  the  price  redetermination. 

(A)  The  contract  price  as  revised  in  ac¬ 
cordance  with  this  clause  if  such  revision 
shall  have  been  agreed  upon. 

(B)  If  such  revision  shall  not  have  been 
agreed  upon,  then  such  estimated  prices  as 
the  Contractor  and  the  Contracting  Officer 
may  agree  upon  as  reasonable  under  all  the 
circumstances  and  in  the  absence  of  such 
agreement  such  reasonable  prices  as  may  be 
determined  in  accordance  with  the  clause  of 
this  contract  entitled  “Disputes.” 

(h)  Termination  during  the  initial  period. 
In  the  event  that  this  contract  is  terminated 
pursuant  to  the  clause  of  this  contract  en¬ 
titled  "Termination.  4br  Convenience  of  the 
Government,"  or  the  Contractor’s  right  to 
deliver  is  terminated  pursuant  to  the  clause 
of  this  contract  entitled  “Default,”  so  that 
the  last  delivery  under  the  contract  as  ter¬ 
minated  is  made  prior  to  the  completion  of 
the  initial  period  as  specified  in  paragraph 
(b)  of  this  clause,  the  Contractor  within 
_ days  after  such  last  delivery  shall  fur¬ 
nish  the  data  required  by  paragraph  (c)  of 
this  clause  and  thereupon  the  parties  shall 
negotiate  in  good  faith  to  agree  upon  revised 
prices  under  this  contract.  The  agreement 


reached  shall  be  evidenced  by  a  supplemental 
agreement  to  this  contract  stating  the  revised 
prices  under  the  contract.  Any  disagree¬ 
ment  as  to  the  revised  prices  will  be  disposed 
of  as  a  question  of  fact  in  accordance  with 
the  clause  of  this  contract  entitled  "Dis¬ 
putes." 

The  following  is  authorized  as  an  op¬ 
tional  paragraph  (e)  in  the  Form  II-B 
price  redetermination  clause: 

(e)  Disagreements.  (1)  If  within  __  (not 
to  exceed  45)  days  after  the  date  on  which 
the  statements  and  data  are  required  pursu¬ 
ant  to  paragraph  (b)  of  this  clause  to  be 
filed  (or  such  further  period  as  may  be  fixed 
by  written  agreement)  the  Contracting  Offi¬ 
cer  and  the  Contractor  fail  to  agree  to  rede¬ 
termined  prices  (which  term,  for  the  purpose 
of  this  clause,  shall  include  direct  costs, 
indirect  costs  and  profit),  the  Contractor, 
if  he  has  substantially  complied  with  the  re¬ 
quirements  of  this  clause  as  to  the  furnish¬ 
ing  of  statements  and  data,  may  give  written 
notice  to  the  Contracting  Officer  requiring 
the  Government  to  pay  the  prices  set  forth 
in  such  notice  from  the  time  at  which  the 
price  redetermination  was  to  be  effective  un¬ 
der  the  provisions  of  this  clause. 

(2)  If  the  Contracting  Officer  and  the  Con¬ 
tractor  fall  to  agree,  the  Contracting  Officer 
within  30  days  after  the  delivery  of  the  Con¬ 
tractor’s  notice  may  serve  upon  the  Contrac¬ 
tor  a  written  election  by  which  the  Govern¬ 
ment  agrees  to  pay  to  the  Contractor  fair  and 
Just  compensation  from  the  time  at  which 
such  price  redeterminatlon  was  to  be  effec¬ 
tive  under  the  provisions  of  this  clause.  ’The 
written  election  shall  specify  the  amount 
which  the  Contracting  Officer  deems  to  be 
fair  and  Just  com|}ensation.  If  no  written 
election  is  served  upon  the  Contractor,  the 
prices  set  forth  in  the  Contractor’s  notice 
shall  be  incorporated  in  an  appropriate  sup¬ 
plemental  agreement.  If  a  written  election 
is  served  upon  the  Contractew  as  above  pro¬ 
vided.  the  contract  shall  continue  in  effect 
as  modified  by  such  written  election  and  the 
Contractor  (a)  shall  be  paid  currently  the 
amount  specified  by  the  Contracting  Officer 
in  such  written  election  for  all  deliveries 
affected  thereby  and  (b)  may  recover  from 
the  United  States,  by  suit  brought  within 
six  months  after  the  delivery  of  such  written 
election  or  after  the  completion  of  deliveries 
under  this  contract,  whichever  shall  last 
occur,  the  amount,  if  any,  by  which  such  fair 
and  Just  compensation  exceeds  the  amount 
so  specified. 

(3)  If  the  Contracting  Officer  and  the  Con¬ 
tractor  fall  to  agree  and  no  notice  has  been 
given  by  the  Contractor  as  contemplated  in 
paragraph  (e)  (1)  of  this  clause.'the  Con¬ 
tractor  shall  be  entitled  to  receive,  from 
the  time  at  which  such  price  redetermina¬ 
tion  was  to  be  effective  under  the  provisions 
of  this  clatise,  fair  and  Just  compensation 
the  amount  which  shall  be  determined  as  a 
question  of  fact  pursuant  to  the  clause  of 
this  contract  entitled  "Disputes.” 

§  596.152-2  Form  III  price  redeter- 
minaiion  clause — (a)  Nature  and  effect. 
The  Form  III  price  redetermination 
clause  provides  for  retroactive  pricing  by 
mutual  agreement.  It  is  designed  pri¬ 
marily  for  use  in  contracts  of  $100,000 
or  less  for  experimental  or  developmen¬ 
tal  items  or  services.  This  clause,  how¬ 
ever,  should  be  used  also  in  contracts  for 
the  procurement  of  any  item  or  service, 
when  it  is  not  possible  to  determine  rea¬ 
sonableness  of  price  at  the  time  of  nego¬ 
tiation.  By  its  terms  the  Contracting 
Officer  is  empowered,  after  completion  or 
termination  of  the  contract,  to  demand 
that  the  parties  negotiate  to  reduce  the 
entire  contract  price.  The  redetermina- 
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tion  of  price  effected  thereunder  is  wholly 
retroactive. 

(b)  Conditions  for  use.  The  Form 
ni  clause  should  be  used  in  instances 
when  the  following  conditions  exist: 

(1)  The  amount  of  the  negotiated 
contract  is  $100,000  or  less. 

(2)  There  are  no  data  available  to  in¬ 
dicate  reasonableness  of  price. 

(3)  Contractor’s  estimate  is  believed 
to  contain  substantial  allowance  for 
contingencies.  (It  will  not  be  assumed 
that  a  Contractor  who  agrees  to  inclu¬ 
sion  of  this  price  redetel-mination  clause 
is  assuming  appreciable  risk,  unless  it 
can  be  determined  that  the  price  offered 
by  him  does  not  include  contingency 
provisions.) 

(4)  The  Contractor’s  cost  accounting 
system  is  sufficient  to  show  the  costs 
under  the  contract. 

(5)  The  price  initially  fixed  in  the 
contract  bears  a  reasonable  relationship 
to  the  expected  final  price  thereunder. 

(c)  Rules  for  administration.  (1)  If 
the  production  cost  figures  indicate  that 
the  price  was  high,  the  Contracting 
Officer  will  make  the  demand  contem¬ 
plated  by  the  clause  and  will  proceed 
promptly  with  and  conclude  the  rede¬ 
termination  of  the  price  in  accordance 
with  the  clause. 

(2)  'The  Contracting  Officer  should 
make  such  use  and  verification  of  the 
cost  data  as  he  w’ould  make  with  respect 
to  similar  data  upon  the  negotiation  of 
a  price  under  a  new  contract.  The  veri¬ 
fication  may  include  an  examination  and 
audit  of  the  Contractor’s  books  and 
records. 

(3)  The  profit  to  be  allowed  under  this 
contract  upon  redetermination  of  price 
shall  be  subject  to  negotiation. 

(4)  The  redetermined  price  will  be 
evidenced  by  a  supplemental  agreement 
making  adequate  provision  to  secure  to 
the  Government  the  benefit  of  the  re¬ 
duction. 

(d)  Contract  clause.  The  following 
Form  III  price  redetermination  clause 
may  be  used  in  accordance  with  the  in¬ 
structions  set  forth  in  the  preceding 
paragraphs  and  if  approved  for  use  in 
accordance  with  §  592.403  of  this  title: 

Price  Redetermination  (Form  III) ; 

(a)  Within  sixty  days  after  the  completion 
or  termination  of  this  contract,  the  Contrac¬ 
tor  will  submit  to  the  Contracting  Officer  a 
detailed  statement  of  the  costs  of  performing 
this  contract.  Upon  the  written  demand  of 
the  Contracting  Officer,  made  at  any  time 
within  thirty  days  after  the  submission  of 
such  statement,  the  Contractor  will  negotiate 
to  reduce  the  contract  price  to  an  amount 
representing  fair  and  reasonable  compensa¬ 
tion  for  the  performance  of  the  contract.  In 
such  negotiations  the  efficiency  of  the  Con¬ 
tractor  in  production,  buying  and  manage¬ 
ment  will  be  given  due  weight. 

(b)  The  Contractor  will  furnish  to  the 
Contracting  Officer  such  other  statements  of 
actual  costs  of  production  and  such  other 
financial  statements,  at  such  times  and  in 
such  form  and  detail,  as  the  Contracting 
Officer  may  prescribe,  and  will  permit  such 
audits  and  examination  of  its  books,  records 
and  accounts  as  the  Contracting  Officer  may 
request. 

The  Contractor  further  agrees  to  include 
m  each  of  his  subcontracts  which  is  on  a 
cost  or  cost-plus-a-flxed-fee  or  a  price  re- 
fieterminatlon  basis  a  provision  to  the  effect 
^at  the  subcontractor  agrees  (i)  to  submit 
w  the  Contracting  Officer  such  cost  data  as 
No.  175 —  8 


may  be  required  for  price  redetermlnatlon, 
(il)  to  permit  the  Contracting  Officer  to  make 
or  cause  to  be  made  such  examination  and 
audits  of  the  books,  records  and  accounts  as 
the  Contracting  Officer  may  deem  necessary, 
and  (ill)  to  include  a  like  provision  in  each 
of  his  subcontracts  which  is  on  a  cost  or  cost- 
plus-a-flxed-fee  or  a  price  redetermination 
basis. 

(c)  If  within  thirty  (30)  days  after  the 
making  of  such  demand  (or  such  further  pe¬ 
riod  as  may  be  flxed  by  written  agreement) 
the  Contracting  Officer  and  the  Contractor 
fail  to  agree  to  a  redetermined  price  (which 
term,  for  the  purpose  of  this  clause,  shall 
include  direct  costs,  indirect  costs  and 
proflts),  the  failure  to  agree  shall  be  a  dis¬ 
pute  concerning  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes.” 

(d)  The  Government  shall  retain  from 
amounts  otherwise  due  the  Contractor,  or  the 
Contractor  shall  repay  to  the  Government 
if  paid  to  him,  any  amount  by  which  the 
contract  price  is  found  as  a  result  of  the  ap¬ 
plication  of  this  clause  to  exceed  a  fair  and 
reasonable  price,  as  the  Contracting  Officer 
may  direct, 

§  596.152-3  Form  IV  price  redetermi¬ 
nation  clause — (a)  Nature  and  effect. 
The  Form  IV  price  redetermination 
clause  provides  for  retroactive  pricing 
with  a  limited  upward  revision.  This 
clause,  providing  for  upward  or  down¬ 
ward  price  revision,  is  authorized  for  use 
in  negotiated  contracts  for  supplies  or 
services  where  the  quantity  being  pro¬ 
cured  is  moderate  and  the  period  of  the 
contract  does  not  cover  an  extended 
period  of  time.  Under  the  clause  a  con¬ 
tract  price  is  agreed  upon  (target  price) 
which  it  is  believed  will  tend  to  compel 
the  Contractor  to  do  as  efficient  a  job  as 
possible  in  the  circumstances,  and  at  the 
same  time  a  maximum  price  is  fixed  as 
a  ceiling  (normally  not  to  exceed  10 
percent  of  target  price)  on  any  upward 
redetermination  under  the  clause.  The 
redetermination  of  price  takes  place 
after  completion  or  termination  of  the 
contract  and  is  wholly  retroactive. 

(b)  Conditions  for  use.  The  Form  FV 
Clause  should  be  used  in  instances  when 
the  following  conditions  exist: 

(1)  The  contract  is  a  negotiated  fixed- 
price  contract  for  supplies  or  services 
where  the  quantity  being  procured  is 
moderate  and  the  period  of  the  contractor 
does  not  cover  an  extended  period  of 
time. 

(2)  Effective  competition  is  not  avail¬ 
able  to  indicate  reasonableness  of  price. 

(3)  There  are  no  data  available  to  in¬ 
dicate  reasonableness  of  price. 

(4)  The  price  (i)  is  negotiated  upon 
the  express  understanding  that  the  par¬ 
ticular  price  redetermination  clause  is 
to  be  included  in  the  contract  and  (ii) 
is  a  close  price  containing  substantially 
no  charge  or  allowance  for  contingencies. 

(5)  The  Contracting  Officer  is  satis¬ 
fied  that  the  Contractor  employs  meth¬ 
ods  of  estimating  its  cost  which  accu¬ 
rately  reflect  current  shop  and  engineer¬ 
ing  experience  and  proper  quantity  and 
price  allow'ances  for  material,  labor, 
machine  utilization,  and  other  cost 
elements. 

■(6)  The  Contracting  Officer  is  satis¬ 
fied  that  the  Contractor  has  a  cost  ac¬ 
counting  system  of  sufficient  accuracy 
and  reliability  to  show  the  cost  informa¬ 
tion  required  by  the  clause  at  the  time 
provided  therein. 


(c)  Rules  for  administration.  (1)  The 
time  limitations  prescribed  in  the  clause 
will  be  strictly  followed. 

(2)  The  Contracting  Officer  should 
make  such  use  and  verification  of  the 
cost  data  submitted  by  the  Contractor  as 
he  would  make  with  respect  to  similar 
data  upon  the  negotiation  of  a  price  un¬ 
der  a  new  contract.  The  verification 
may  include  the  examination  and  audit 
of  the  Contractor’s  books  and  records. 

(3)  The  negotiations  under  the  clause 
may  result  in  a  redetermined  price  wrhich 
is  the  same  as,  or  higher  or  lower  than, 
the  contract  price  but  never  is  a  rede¬ 
termined  price  in  excess  of  the  maximum 
price. 

(4)  The  redetermined  price  will  be 
evidenced  by  a  supplemental  agreement 
making  adequate  provision  to  secure  to 
the  Government  the  benefit  of  any  price 
reduction  negotiated,  or  for  payment  to 
the  Contractor  of  any  price  increase,  as 
the  case  may  be. 

(5)  Profit  to  be  paid  on  costs  deter¬ 
mined  under  the  Form  rv  clause  shall 
be  subject  to  negotiation  between  the 
Contracting  Officer  and  the  Contractor, 
with  due  consideration  given  to  the  Con¬ 
tractor’s  efficiency  in  performing  the 
contract.  Failure  to  agree  shall  be 
deemed  to  be  a  disagreement  as  to  a 
question  of  fact  which  shall  be  disposed 
of  in  accordance  with  the  “Disputes” 
clause. 

(d)  Contract  clause.  The  following 
Form  rv  price  redetermination  clause 
may  be  used  in  accordance  with  the  in¬ 
structions  set  forth  in  the  preceding 
paragraphs  and  if  approved  for  use  in 
accordance  with  §  592.403  of  this  sub¬ 
chapter: 

Price  Redetermination  (Form  IV) : 

(a)  Because  of  the  nature  of  the  work 

called  for  by  this  contract  and  the  great 
uncertainty  as  to  the  cost  of  performance 
hereunder,  the  parties  agree  that  the  con¬ 
tract  price  flxed  in  Clause _ hereof  may 

be  Increased  or  decreased  in  accordance  with 
the  provisions  of  this  clause. 

(b)  Within _ (not  exceeding  60]  days 

after  the  completion  or  termination  of  this 
contract,  the  Contractor  will  file  with  the 
Contracting  Officer  a  statement  showing,  in 
such  form  and  detail  as  the  Contracting 
Officer  may  prescribe,  the  Contractor’s  cost 
of  producing  the  supplies  or  furnishing  the 
services  called  for  hereunder,  together  with 
such  other  information  as  may  be  pertinent 
in  the  negotiations  for  a  redetermined  price 
pursuant  to  this  clause.  Such  statement  of 
cost  shall  fairly  reflect  the  normal  operation 
of  the  Contractor’s  cost  system.  [First  op¬ 
tional  alternative  to  preceding  sentence: 
The  Contractor  will  establish  and  maintain 
records  of  the  costs  of  performing  this  con¬ 
tract,  as  follows:  •  *  •]  [Second  optional 
alternative:  The  Contractor  will  establish 
and  maintain  such  records  of  the  cost  of 
performing  this  contract  as  the  Contracting 
Officer  may  require  in  writing.]  ’The  Con¬ 
tracting  Officer  shall  have  the  right  at  all 
reasonable  times  to  make  or  cause  to  be 
made  such  examinations  and  audits  of  the 
Contractor’s  books,  records  and  accounts  as 
he  may  request. 

The  Contractor  further  agrees  to  include 
In  each  of  his  subcontracts  which  is  on  a 
cost  or  cost-plus-a-flxed-fee  or  a  price  re¬ 
determination  basis  a  provision  to  the  effect 
that  the  subcontractor  agrees  (i)  to  submit 
to  the  Contracting  Officer  such  cost  data  as 
may  be  required  for  price  redetermination, 
(il)  to  permit  the  Contracting  Officer  to 
make  or  cause  to  be  made  such  examination 
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and  audits  of  the  books,  records  and  ac¬ 
counts  as  the  Contracting  Officer  may  deem 
necessary,  and  (iii)  to  include  a  like  pro¬ 
vision  in  each  of  his  subcontracts  which  Is 
on  a  cost  or  cost-plus-a-fized-fee  or  a  price 
redetermination  basis. 

(c)  Upon  the  filing  of  the  statement  and 

other  pertinent  information  required  by  par¬ 
agraph  (b)  of  this  clause,  the  Contractor 
and  the  Contracting  Officer  will  promptly 
negotiate  In  good  faith  to  agree  upon  a 
reasonable  redetermined  price  for  the  entire 
contract  which,  upon  the  basis  of  such  state¬ 
ment  and  other  pertinent  information,  will 
constitute  fair  and  Just  compensation  to  the 
Contractor  for  the  performance  of  this  con¬ 
tract.  In  determining  the  extent  of  any 
estimated  allowance  for  profit  to  be  taken 
Into  account  in  fixing  such  redetermined 
price,  consideration  will  be  given  to  the 
extent  to  which  the  Contractor  has  per¬ 
formed  the  contract  with  efficiency,  economy, 
and  Ingenuity.  In  no  event  shall  the  rede¬ 
termined  price  exceed  the  sum  of  $ _ _ 

The  redetermined  price  shall  be  evidenced 
by  a  supplemental  agreement  to  this  con¬ 
tract. 

(d)  If  within _  [not  exceeding  90] 

days  after  the  completion  or  termination  of 
this  contract,  the  parties  shall  fall  to  agree 
upon  a  redetermined  price  (which  term,  for 
the  purpose  of  this  clause,  shall  include 
direct  costs,  indirect  costs  and  profit)  in  ac¬ 
cordance  with  the  provisions  of  this  clause, 
the  failure  to  agree  shall  be  a  dispute  con¬ 
cerning  a  question  of  fact  within  the  mean¬ 
ing  of  the  clause  of  this  contract  entitled 
“Disputes." 

(e)  In  the  event  of  a  price  Increase  the 
Government  will  pay  or  credit  to  the  Con¬ 
tractor  the  amount  by  which  the  redeter¬ 
mined  price  shall  exceed  the  contract  price 
aforesaid.  In  the  event  of  a  decrease  in  price 
the  Contractor  will  repay  or  credit  the 
amount  of  such  decrease  to  the  Govern¬ 
ment  in  such  manner  as  the  Contracting 
Officer  may  direct. 

(f)  For  any  of  the  purposes  of  the  clause 
of  this  contract  entitled  “Termination  for 
Convenience  of  the  Government”  (including 
without  limitation,  computation  of  “the 
total  contract  price”  and  “the  contract  price 
of  work  not  terminated”) ,  the  contract  price 
shall  be  the  redetermined  contract  price 
agreed  upon  under  paragraph  (c)  of  this 
clause  or  determined  under  paragraph  (d) 
of  this  clause,  as  the  case  may  be. 

Part  597 — Termination  of  Contracts 
Sec. 

597.000  Scope  of  part. 

Subpart  A — Introduction 

597.101  Applicability  of  this  part. 

597.104  Special  purpose  clauses. 

Subpart  B— Definition  of  Terms 

697.250  Original  cost,  original  acquisi¬ 

tion  cost. 

Subpart  C— Termination  for  Convenience 

697.302  Authority  of  Contracting  Offi¬ 

cers. 

697.310  Fraud  or  other  criminal  conduct. 

597.31 1  Settlement  of  two  or  more  claims 

Jointly. 

Subpart  D— General  Principles  Applicable  to  the 
Settlement  of  Terminated  Fixed-Price  Contracts 

(See  Subpart  D,  Part  407  of  this  title) 

Subpart  E— Settlement  of  Contracts  Terminated 
for  Convenience — General 

697.503  Fixed-price  contracts;  settle¬ 

ment  proposals. 

697.503- 2  Bases  for  settlement  proposals. 

597.503- 3  Forms  for  settlement  proposals. 


Sec. 

597.512  Cost-t3rpe  contracts;  negotiated 

settlements  including  costs; 
general  provisions  for  settle¬ 
ment. 

697.512-2  Costs  which  may  be  included. 
597.515  Audit  of  settlement  proposals 

and  of  subcontract  settle¬ 
ments. 

697.517  Review  of  proposed  settlements. 

597.517- 3  Jurisdiction  of  Review  Boards. 

597.517- 4  Submission  of  information. 

597.517- 6  Action  by  Board. 

597.517- 7  Authority  of  Contracting  Officer 

to  proceed. 

597.518  Settlement  of  subcontract  claims. 

697.518- 10  Delay  in  settlement  of  subcon¬ 

tractor  claims. 

697.518- 11  Government  sissistance  in  settle¬ 

ment  of  subcontracts. 

597.521  Payment. 

697.521- 2  Settlement  by  determination. 

597.522  Partial  payments  upon  termina¬ 

tion. 

697.522- 4  Security  for  partial  payments. 
Subpart  F — ^Terminalion  Inventory 

697.603  Inventory  schedule. 

697.603- 3  Inventory  descriptions. 

697.604  Plant  clearance  period. 

697.604- 1  Rejection  of  inadequate  sched¬ 

ules. 

697.605  Scrap  and  salvage. 

697.605- 1  Scrap  warranty. 

697.605- 2  Release  of  scrap  warranty. 

597.608  Sale  or  other  disposition  of  ter¬ 
mination  inventory. 

697.608-2  Competitive  sales. 

697.616  Accounting  for  termination  in¬ 
ventory. 

Subpart  G— Forms 

697.750  Fixed-price  supply  contracts  of 
$1,000  or  less. 

§  597.000  Scope  of  part.  This  part 
sets  forth  (a)  the  policies  and  methods 
tb  be  followed  in  connection  with  the  ter¬ 
mination  of  cntracts  for  the  convenience 
of  the  Government;  (b)  provisions  as  to 
settlement  of  contracts  so  terminated,  in¬ 
cluding  disposition  of  property  incident 
to  termination;  and  (c)  approved  forms 
for  use  in  terminating  contracts  for  the 
convenience  of  the  Government  and  in 
the  settlement  of  such  contracts. 

SUBPART  A — INTRODUCTION 

§  597.101  Applicability  of  this  part. 
(a)  Subparts  C,  D  and  E  of  Part  407  of 
this  title,  do  not  apply  to  lump  sum  or 
imit  price  architect-engineer  contracts 
terminated  for  the  convenience  of  the 
Government.  Such  contracts,  which  are 
for  professional  services,  contain  a  clause 
which  permits  termination  for  the  con¬ 
venience  of  the  Government  and  the  pay¬ 
ment  of  that  proportion  of  the  contract 
consideration  which  the  work  actually 
performed  bears  to  the  total  work  re¬ 
quired.  The  termination  and  settlement 
of  such  contracts  is  to  be  in  strict  ac¬ 
cordance  with  the  termination  clause 
contained  therein.  Any  other  contracts 
containing  a  special  type  of  termination 
clause  will,  if  terminated,  be  settled  in 
strict  accordance  therewith. 

(b)  While  this  part  does  not  apply  to 
any  modification  of  a  contract  pursuant 
to  the  provisions  of  the  clause  therein 
entitled  “Changes,”  except  as  may  be 
prescribed  by  the  Head  of  the  Procuring 
Activity,  any  exercise  of  rights  provided 
in  the  “Changes”  clause  is  to  be  restricted 
to  the  purposes  for  which  such  clause  is 
intended  and  the  policies  and  procedures 


established  in  this  part  are  not  to  be  cir¬ 
cumvented  by  the  use  of  the  “Changes" 
clause  in  lieu  of  completely  or  partially 
terminating  a  contract  pursuant  to  the 
clause  “Termination  for  the  Convenience 
of  the  Government.” 

§  597.104  Special  purpose  clauses. 
Special  purpose  clauses  will  be  submitted 
for  approval  to  the  Asssistant  Chief  of 
Staff,  G-4,  Department  of  the  Army, 
Attn:  Chief,  Purchases  Branch. 

SUBPART  B — DEFINITION  OF  TERMS 

§  597.250  Original  cost,  original  acquit 
sition  cost.  The  original  cost  or  original 
acquisition  cost  of  contractor-owned  ma¬ 
terial  is  the  cost  to  the  Contractor  as 
stated  in  its  inventory  schedule,  provided 
that  such  cost  is  computed  upon  a  reas¬ 
onably  acceptable  basis.  Generally,  such 
cost  will  be  the  actual  or  estimated  cost 
of  raw  material,  purchased  parts,  and 
supplies  plus  direct  labor  and  the  factory 
overhead  costs  applicable  to  work  in 
process  and  manufactured  parts. 

SUBPART  C — ^TERMINATION  FOR 
CONVENIENCE 

§  597.302  Authority  of  Contracting 
Officers.  The  Head  of  the  Procuring 
Activity  shall  prescribe  procedures  under 
which  Contracting  Oflacers  may  termi¬ 
nate  contracts  for  the  convenience  of  the 
Government. 

§  597.310  Fraud  or  other  criminal 
conduct.  Reports  of  allegations  or  sus¬ 
picions  of  fraud  or  other  criminal  con¬ 
duct  in  connection  with  the  settlement 
of  a  terminated  contract  will  be  made 
by  Contracting  OflBcers  in  accordance 
with  the  requirements  of  Part  590,  Sub¬ 
part  P,  of  this  subchapter. 

§  597.311  Settlement  of  two  or  more 
claims  jointly.  With  the  consent  of  the 
Contractor,  the  Contracting  OfiBcer  or 
OflBcers  concerned  may  mutually  agree 
to  the  joint  settlement  of  two  or  more 
termination  claims  of  the  Contractor 
under  several  contracts  with  one  or  more 
military  departments.  The  Contracting 
OflBcer  or  OflBcers  concerned,  as  a  part 
of  any  such  undertaking,  will  agree 
among  themselves  as  to  the  division  of 
responsibility  for  the  performance  of  the 
audit,  inventory,  property  disposal,  and 
other  functions.  Copies  of  each  such 
settlement  agreement  will  be  furnished 
to  all  Contracting  OflBcers  concerned. 
Each  copy  will  clearly  identify  the  con¬ 
tracts  involved  and  have  attached  there¬ 
to  and  incorporated  therein  a  schedule 
showing  apportionment  of  the  total 
amount  among  the  contracts  involved. 

SUBPART  E — SEHLEMENT  OF  CONTRAGS  TER¬ 
MINATED  FOR  CONVENIENCE — GENERAL 

§  597.503  Fixed-price  contracts;  set¬ 
tlement  proposals. 

§  597.503-2  Bases  for  settlement  pro¬ 
posals.  The  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army  ^Chirf. 
Purchases  Branch)  is  the  designated 
representative  of  the  Secretary  of  the 
Army  for  approving  the  submission  of 
termination  claims  on  other  than  the 
inventory  or  total  cost  basis.  If  a  special 
purpose  clause  (§  597.104)  has  been  au¬ 
thorized  for  use  and  a  termination  claiffi 
has  been  submitted  in  conformity  with 


Thursday,  September  9,  1954 

such  clause  no  further  approval  is 
required. 

§  597.503-3  Forms  of  settlement  pro¬ 
posals.  Contracting  OflBcers  will  main¬ 
tain  an  adequate  supply  of  settlement 
proposal  forms  for  use  by  Contractors. 
Such  forms  are  to  be  obtained  from 
adjutant  general  publications  depots. 

§  597.512  CosUtype  contracts;  nego~ 
tinted  settlements  including  costs;  gen¬ 
eral  provisions  for  settlement. 

§  597.512-2  Costs  which  may  be  in~ 
eluded.  Claims  by  the  Contractor 
against  the  Government  for  items  of 
cost  which  are  the  subject  of  reclaim 
vouchers  (of  other  items  of  cost  of  the 
same  nature)  not  waived  by  the  Con¬ 
tractor  are  to  be  listed  as  exclusions  to 
the  settlement.  Such  exclusions  may 
only  be  removed  after  approval  by  the 
General  Accounting  OfiBce. 

§  597.515  Audit  of  settlement  propo¬ 
sals  and  of  subcontract  settlements. 
(a)  Referral  of  settlement  proposals  and 
requests  for  audit  by  the  Contracting 
OflBcer  to  the  Army  Audit  Agency  under 
this  section  will  be  governed  by  the  pro¬ 
visions  of  §  606.207  of  this  subchapter. 

(b)  The  Contracting  Officer  and  the 
prime  contractor  may  agree  that  any 
audit  or  substantiation  of  subcontractor 
costs  will  be  undertaken  by  the  Govern¬ 
ment  instead  of  the  prime  contractor  or 
higher  tier  subcontractor. 

§  597.517  Review  of  proposed  settle¬ 
ments. 

§  597.517-3  Jurisdiction  of  Review 
Boards.  In  addition  to  the  review  re¬ 
quired  by  §  407.517-3  of  this  title,  all 
proposed  termination  settlements  in  ex¬ 
cess  of  $2,000,000  will  be  submitted  by 
the  Heads  of  Procuring  Activities  to  the 
Office,  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Attn:  Chief, 
Purchases  Branch  for  approval. 

§  597.517-4  Submission  of  informa¬ 
tion.  All  submissions  of  proposed  set¬ 
tlements  to  the  Settlement  Review  Board 
by  the  Contracting  Officer  shall  be  in 
accordance  with  procedures  prescribed 
by  the  Head  of  the  Procuring  Activity. 

§  597.517-6  Action  by  Board.  All 
determinations  of  the  Settlement  Re¬ 
view  Board  shall  be  made  at  duly  con¬ 
stituted  meetings  of  such  Board  and  the 
written  opinion  of  the  Board  setting 
forth  its  approval  or  disapproval  of  the 
proposed  settlement  shall  be  signed  by 
each  Board  member  present.  Such  writ¬ 
ten  opinion  approving  the  proposed  set¬ 
tlement  need  not  be  a  repetition  of  the 
Contracting  Officer’s  memorandum  but 
should  clearly  state  that  the  proposed 
settlement  is  reasonable  from  the  stand¬ 
point  of  protecting  the  Government’s 
interest  and  that  the  negotiations  have 
been  conducted  competently  and  are 
based  upon  adequate  information. 

§  597.517-7  Authority  of  Contracting 
Officer  to  proceed.  The  Contracting  Of¬ 
ficer  shall  not  conclude  any  proposed 
termination  settlement  of  $2,000,000  or 
over  until  approval  of  the  Office,  As- 
s^tant  Chief  of  Staff,  G-4,  has  been 
obtained. 
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§  597.518  Settlement  of  subcontract 
claims. 

§  597.518-10  Delay  in  settlement  of 
subcontractor  claims.  Where  it  is  nec¬ 
essary  to  exclude  the  claim  of  a  sub¬ 
contractor  from  the  settlement  with  a 
prime  contractor  such  exclusions  will  be 
reported  as  an  Unassumed  Exclusion  in 
the  manner  prescribed  by  the  Head  of 
the  Procuring  Activity.  Each  such  set¬ 
tlement  agreement  will  be  clearly  marked 
as  follows:  “This  Settlement  Agreement 
contains  an  Unassumed  Exclusion.’’ 

§  597.518-11  Government  assistance 
in  settlement  of  subcontracts.  When 
such  action  is  in  the  interests  of  the 
Government  the  policy  set  forth  in 
§  597.515  (b) ,  may,  by  agreement  between 
the  parties,  be  extended  to  include  settle¬ 
ment.  Payment  to  the  subcontractor  is 
to  be  accomplished  through  the  prime 
contractor  as  part  of  the  overall  settle¬ 
ment  with  the  latter. 

§  597.521  Payment. 

§  597.521-2  Settlement  by  determina¬ 
tion.  The  following  certificate  shall  sup¬ 
port  the  invoice  or  voucher  prepared 
under  §  407.521-2  (a)  or  (b)  of  this  title. 

I  certify  that  Contract  No.  DA _ has 

been  completely  terminated  for  the  conven¬ 
ience  of  the  Government  and  that  the  par¬ 
ties  thereto  have  failed  to  reach  a  settlement 
by  agreement  with  respect  to  the  whole 
amount  to  be  paid  to  the  Contractor  by 
reason  of  such  termination.  Therefore,  in 

addition  to  the  sum  of  $ _ previously 

paid  on  account  of  work  or  services  per¬ 
formed  or  articles  delivered  under  the  com¬ 
pleted  portion  of  the  contract,  which  sum  the 
Contractor  is  to  retain,  I  have  determined 
that  the  Contractor  shall  be  paid  the  addi¬ 
tional  sum  of  $ _ less  partial  or  progress 

payment  of  $ _ and  less  disposal  credits 

of  $ _ resulting  in  a  net  payment  of 

$ _ by  reason  of  the  complete  termina¬ 

tion  of  said  contract.  The  Contractor  has 
(has  not)  appealed  from  this  determination. 

IS]  - - - 

(Contracting  Officer) 

If  the  contract  has  been  terminated  in 
part  appropriate  revisions  are  to  be  made 
in  the  certificate. 

§  597.522  Partial  payments  upon  ter¬ 
mination. 

§  597.522-4  Security  for  partial  pay¬ 
ments.  Other  means  of  protecting  the 
interests  of  the  Government  in  connec¬ 
tion  with  partial  payments  shall  be  pre¬ 
scribed  by  the  Head  of  the  Procuring 
Activity. 

SUBPART  F — TERMINATION  INVENTORY 

§  597.603  Inventory  schedules. 

§  597.603-3  Inventory  descriptions. 
All  reportable  Contractor  inventory  shall 
be  listed  on  separate  inventory  schedules. 
These  schedules  plainly  marked  with  the 
letter  “Q’’  will  be  forwarded  to  the  De¬ 
partment  of  Defense  Screening  Agency. 
In  order  to  expedite  the  disposal  of  this 
property  it  shall  be  screened  concurrently 
with  the  Department  of  Defense  Screen¬ 
ing  Agency  and  with  General  Services 
Administration  on  a  regional  basis  only. 
Automatic  release  date  will  be  75  days 
after  the  issue  date  of  the  Excess  Listing 
prepared  by  the  Department  of  Defense 
Screening  Agency  from  the  Inventory 
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schedule  and  will  be  specifically  set  forth 
therein.  The  release  date  will  be  fur¬ 
nished  the  holding  activity  by  the  De¬ 
partment  of  Defense  Screening  Agency. 

§  597.604  Plant  clearance  period.  The 
Contracting  Officer  shall  require  the  Con¬ 
tractor  to  designate  as  “final”  any  in¬ 
ventory  schedule  which  the  latter  sub¬ 
mits  for  the  purpose  of  starting  the  final 
phase  of  a  plant  clearance  period,  as 
defined  in  §  407.217  of  this  title. 

§  597.604-1  Rejection  of  inadequate 
schedules.  Wherever  Government  fur¬ 
nished  property  is  involved  in  connection 
with  the  terminated  portion  of  the  con¬ 
tract  the  Contracting  Officer  will  verify 
the  status  of  such  property  with  the 
Property  Administrator  prior  to  accep¬ 
tance  of  the  Contractor’s  inventory 
schedule  to  insure  the  adequacy  of  such 
schedules. 

§  597.605  Scrap  and  salvage.  The  ac¬ 
quisition  by  the  Government  of  Con¬ 
tractor-acquired  property  which  has 
been  determined  to  be  scrap  shall  he 
avoided  to  the  greatest  extent  consistent 
with  proper  settlement  of  the  Contrac¬ 
tor’s  claim,  the  plant  clearance  period, 
the  Contractor’s  rights  pursuant  to 
§  407.612-3  of  this  title,  or  special  laws 
or  regulations  governing  disposition  of 
critical  or  hazardous  materials. 

§  597.605-1  Scrap  warranty.  There 
shall  be  incorporated  in  the  scrap  war¬ 
ranty,  by  appropriate  language,  adequate 
identification  and  description  of  the  ma¬ 
terial  as  to  which  the  scrap  warranty  is 
applicable.  Where  advisable  for  brevity 
or  other  reasons,  this  may  be  accom¬ 
plished  by  reference  to  appended  sched¬ 
ules  or  to  properly  identified  inventory 
schedules  which  cannot  conveniently  be 
appended. 

§  597.605-2  Release  of  scrap  war¬ 
ranty.  (a)  The  Contracting  Officer  in 
acting  upon  any  request  for  release  of  a 
scrap  warranty  shall  observe  the  re¬ 
quirement  of  prior  review  by  a  Property 
Disposal  Review  Board  pursuant  to 
§  407.613-2  (b)  of  this  title. 

(b)  A  release  of  scrap  warranty  pur¬ 
suant  to  §  407.605-2  (c)  shall  be  set  forth 
in  writing  by  the  Contracting  Officer. 

§  597.608  Sale  or  other  disposition  of 
termination  inventory. 

§  597.608-2  Competitive  sales.  The 
Contractor,  if  desiring  to  bid,  shall  sub¬ 
mit  a  bid  to  the  Contracting  Officer  prior 
to  receipt  of  other  bids. 

§  597.616  Accounting  for  termination 
inventory,  (a)  Accounting  for  Govern¬ 
ment  Property  and  property  title  to 
which  has  passed  to  the  Government  but 
possession  is  continued  in  the  Contractor 
will  be  subject  to  applicable  provisions 
of  Part  412,  Chapter  IV  of  this  title. 

(b)  Property  disposed  of,  in  effecting 
settlement,  by  transfer  of  title  to  the 
Government  through  means  of  a  storage 
agreement  will,  with  respect  to  applica¬ 
ble  accountability  provisions  of  Part  412, 
Chapter  IV  of  this  title,  be  handled  in 
the  following  manner: 

(1)  A  conformed  copy  of  the  storage 
agreement,  including  any  schedules 
thereof,  shall  be  furnished  the  Property 
Administrator  as  the  final  document  for 
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property  so  covered  for  the  terminated 
contract. 

(2)  A  second  conformed  copy  of  the 
storage  agreement,  including  any  sched¬ 
ules  thereof,  shall  be  furnished  the  Prop¬ 
erty  Administrator  as  the  initial  docu¬ 
ment  for  the  establishing  of  a  property 
file  for  the  storage  agreement. 

SUBPART  G — FORMS 

§  597.750  Fixed-price  supply  contracts 
of  $1,000  or  less.  The  short  form  ter¬ 
mination  clause,  §  407.705-1  of  this  title, 
may  be  inserted  in  fixed-price  supply 
contracts  of  $1,000  or  less.  However,  any 
such  contract  of  $1,000  or  less  which  has 
within  its  provisions  the  Default  clause 
set  forth  in  §  406.103-11  of  this  title,  or 
one  of  similar  Intent  the  use  of  which 
has  been  authorized,  shall  include  such 
short  form  termination  clause.  The 
Heads  of  Procuring  Activities  are  au¬ 
thorized,  subject  to  the  condition  above 
stated,  to  establish  limits  or  minimum 
contract  value,  or  otherwise,  as  may  be 
appropriate. 


Part  598 — Patents  and  Copyrights 


Sec. 

598.000 


598.101 
598.101-1 

598.102 

598.103 

598.104 

598.105 

598.106 

598.107 

598.107- 1 

598.107- 2 

598.107- 3 

698.107- 5 

598.108 

598.109 

598.110 


598.111 

698.150 


Scope  of  part. 

Subpart  A — Patents 

Definition:  Chief,  Patent  Divi¬ 
sion,  OJAG. 

Research  or  development  con¬ 
tract. 

Notice  and  assistance. 

Reporting  of  royalties. 

Classified  contracts. 

Patent  indemnification  of  Gov¬ 
ernment  by  Contractor. 

Authorization  and  consent. 

Patent  rights  under  research  or 
development  contracts. 

License  under  foreground 
patents. 

Title  to  foreground  patents. 

Reproduction  rights  under 
background  patents. 

Contracts  relating  to  atomic 
energy. 

Followup  of  patent  rights. 

Adjustment  of  royalties. 

Patent  interchange  agreement 
and  patent  problems  relating 
to  Mutual  Defense  Assistance 
Act  of  1949. 

Processing  of  Infringement 
claims. 

Procurement  of  invention  and 
patent  rights. 


Subpart  B— C'>pyrights 

598.202  License  under  copyrightable 

material. 

598.204  Contracts  for  motion  pictures. 


Subpart  O— Adjustment  of  Royalties 


598.1500 

598.1501 

698.1501- 1 

698.1501- 2 

698.1501- 3 

598.1501- 4 

598.1501- 5 

598.1501- 6 

698.1501- 7 

598.1501- 8 


Scope  of  subpart. 

Adjustment  of  royalties  for  the 
use  of  inventions. 

Definitions. 

Basic  statute. 

Applicability  and  notice. 

Fixing  of  rates  and  order. 

Prohibition  against  payment  of 
excessive  royalties. 

Remedies  of  licensor. 

Settlement  of  claims. 

Authority  of  Secretary  of  the 
Army  and  Under  Secretary  of 
the  Army  to  delegate  powers 
and  issue  regulations  imder 
act. 


Sec. 

598.1501-9 


598.1501-10 


698.1501- 11 

598.1501- 12 


Powers,  duties,  and  authorities 
under  the  act  which  have 
been  delegated  by  the  Under 
Secretary  of  the  Army  with 
limited  authority  of  redelega¬ 
tion. 

Existing  delegations  under 
§  598.1501-9  (a),  (b),  (c), 

and  (d). 

Duties  of  the  technical  services. 

Source  of  Information  relating 
to  procedure. 


Subpart  P— Processing  of  Infringement  Claims 


598.1600 

598.1601 

698.1601- 1 

698.1601- 2 

598.1601- 3 

598.1602 

598.1602- 1 

598.1602- 2 

598.1602- 2 

598.1602- 4 

598.1602- 5 

598.1602- 6 

698.1602- 7 

598.1603 

598.1604 
598.1604r-l 

598.1604- 2 

598.1605 

698.1605- 1 

698.1605- 2 

598.1605- 3 

598.1605- 4 

698.1605- 5 

598.1605- 6 


598.1605-7 


598.1605  8 


598.1605- 9 

698.1605- 10 

598.1605- 11 


598.1605- 12 

698.1605- 13 

598.1605- 14 

698.1606 

698.1606- 1 

698.1606- 2 

698.1606- 3 

598.1606- 4 

698.1606- 5 

698.1606- 6 

598.1606- 7 

598.1606- 8 

598.1606- 9 


Scope  of  subpart. 

Definitions. 

Chief,  Patents  Division,  OJAG. 

Delegate. 

Such  claim. 

Applicable  statutes. 

The  act  of  1948. 

The  Patent  Marking  Statute. 

The  Invention  Secrecy  Act. 

The  Air  Corps  Act. 

The  act  requiring  reports  to 
the  Attorney  General. 

The  Royalty  Adjustment  Act. 

Section  3477,  Revised  Statutes. 

General  policy. 

Authority  and  delegation. 

Statutory  authority  of  the  Sec¬ 
retary  of  the  Army. 

Delegation  of  authority. 

Prescribed  regulations. 

Appointment  and  composition 
of  boards. 

Duties  of  Chiefs  of  Technical 
Services. 

Reporting  of  claims. 

Correspondence  with  claimant. 

Clearance  to  investigate. 

Final  report  by  delegate  where 
no  settlement  of  claim  is 
made. 

Action  and  authority  of  the 
Chief,  Patents  Division, 
OJAG. 

Available  procedure  for  the  set¬ 
tlement  of  such  claims  and 
procurement  of  Invention 
and  patent  rights  incident 
thereto. 

Settlement  with  foreign  claim¬ 
ants. 

Fiscal  procedures. 

Disclosure  of  information  to 
claimants  and  their  repre¬ 
sentatives. 

Contracts  requiring  approval. 

Submission  of  contracts  for  ap¬ 
proval. 

Contract  numbering  and  dis¬ 
tribution. 

Contract  clauses  and  forms. 

Mandatory  contract  clauses. 

The  license  grant  clauses. 

The  license  term  clauses. 

Release  of  past  infringement 
clause. 

Non-estoppel  clause. 

Contracts  providing  for  the 
payment  of  a  running  royalty. 

Assignments. 

Unilateral  contract  form;  gra¬ 
tuitous  grants. 

Bilateral  contract  form. 


Subpart  Q— Procurement  of  Invention  and 
Patent  Rights 


698.1700 

698.1701 

698.1701- 1 

698.1701- 2 

698.1701- 3 

698.1701- 4 

698.1702 

698.1702- 1 

598.1702- 2 


Scope  of  subpart. 

Definitions. 

Chief,  Patents  Division,  OJAG. 
Delegate. 

Proffered  license  or  assignment. 
Proposed  license  or  assignment. 
Applicable  statutes. 

The  Royalty  Adjustment  Act. 
Annual  National  Military  Es¬ 
tablishment  Appropriation 
Act. 


Sec. 

598.1703 

698.1704 

698.1705 

698.1705- 1 

698.1705- 2 


598.1705- 3  . 

598.1705- 4 


698.1705-5 


598.1705-6 


698.1705- 7 

598.1705- 8 

598.1706- 9 

698.1705- 10 

598.1706 

698.1706- 1 

698.1706- 2 

698.1706- 3 

698.1706- 4 

598.1706- 5 

698.1706- 6 

598.1706- 7 

698.1706- 8 

698.1706- 9 


General  policy. 

Authority  and  delegations. 

Prescribed  regulations. 

Duties  of  the  Chiefs  of  Tech¬ 
nical  Services. 

Reporting  of  proffered  and  con¬ 
templated  licenses  and  as¬ 
signments. 

Corresp>ondence  with  invention 
owner  or  his  representative. 

Clearance  to  consider  and  pro¬ 
cure  licenses  and  assign¬ 
ments. 

Final  report  by  delegate  where 
no  license  or  assignment  is 
procured. 

Available  procedure  for  the  pro¬ 
curement  of  licenses  and  as¬ 
signments. 

Fiscal  procedures. 

Contracts  of  license  and  as¬ 
signment  requiring  approval. 

Submission  of  contracts  for  ap¬ 
proval.  \ 

Contract  numbering  and  dis¬ 
tribution. 

Contract  clauses  and  forms. 

Mandatory  contract  clauses. 

The  license  grant  clavises. 

The  license  term  clauses. 

Release  of  past  Infringement 
clause. 

Non-estoppel  clause. 

Contracts  providing  for  the 
payment  of  a  running  royalty. 

Assignments. 

Unilateral  contract  form;  gra¬ 
tuitous  grant. 

Bilateral  contract  form. 


§  598.000  Scope  of  part.  This  part 
sets  forth  administrative  requirements, 
procedures,  and  other  pertinent  informa¬ 
tion  in  connection  with  (a)  securing  to 
the  United  States  Government  in  various 
types  of  contracts  appropriate  patent 
rights  and  adequate  protection  against 
patent  infringement  risks;  (b)  use  of 
copyright  clauses  in  Army  Establish¬ 
ment  contracts;  (c)  adjustment  of  roy¬ 
alties  payable  by  Army  Contractors 
and  included  in  the  cost  price  of  Army 
contracts;  (d)  claims  asserted  by  na¬ 
tionals  of  the  indemnifying  government 
for  compensation  for  use  or  practice  of 
inventions  furnished  the  other  Govern¬ 
ment  under  the  terms  of  the  Patent  In¬ 
terchange  Agreement  between  the  United 
Kingdom  Government  and  the  United 
States;  (e)  claims  arising  out  of  the  use 
by  the  Army  or  Army  Contractors  of  ad¬ 
versely  owned  patented  and  unpatented 
inventions  and  the  settlement  or  other 
disposition  of  such  claims;  and  (f)  pro¬ 
curement  by  the  Army  Establishment  of 
invention  and  patent  rights,  except  as 
incident  to  the  settlement  of  claims. 


SUBPART  A — PATENTS 

§  598.101  Definition;  Chief.  Patents 
Division,  OJAG.  The  term  “Chief, 
Patents  Division,  OJAG”  means  the 
Chief,  Patents  Division,  Office  of  The 
Judge  Advocate  General,  Department  of 
the  Army,  Washington  25,  D.  C. 

§  598.101-1  Research  or  development 
contract.  The  term  “experimental,  de¬ 
velopmental,  or  research  work”  shall  be 
deemed  to  include  any  work  for  develop¬ 
ment  of  an  item  or  method  for  the  Gov¬ 
ernment  either  as  a  sole  object  of  the 
contract  or  to  an  extent  beyond  that 
normally  incident  to  the  performance  of 
a  supply  contract  for  the  class  of  item 
involved. 
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§  598.102  Notice  and  assistance.  Pot 
proper  action  to  be  taken  by  technical 
services  with  respect  to  reports,  received 
by  them,  of  claims  of  patent  infringe¬ 
ment  asserted  against  a  Contractor,  or 
its  subcontractor,  see  §  598.1605-3. 

§  598.103  Reporting  of  royalties — (a) 
Furnishing  copy  of  reports.  The  Con¬ 
tracting  OflBcer  shall  furnish  at  least 
one  copy  of  the  royalty  information,  cer¬ 
tificate,  or  report  (whether  positive  or 
negative)  received  under  the  provisions 
of  §  408.103  of  this  title  to  the  Chief, 
Patents  Division.  OJAG. 

(b)  Incomplete  reports.  Where  a 
Contractor  presents  a  royalty  report 
which,  upon  its  face,  does  not  comply 
with  the  provisions  of  §  408.103  of  this 
title,  the  Contracting  Officer  will  make 
an  effort  to  secure  from  the  Contractor 
a  conforming  report  prior  to  forwarding 
said  report  as  provided  in  paragraph  (a) 
of  this  section. 

(c)  Additional  information  to  be  fur¬ 
nished  by  Contracting  Officer  with  copy 
of  report.  If  the  Contractor  reports 
that  a  royalty  has  been  or  is  to  be  paid, 
the  Contracting  Officer  shall  furnish 
also,  at  the  time  of  submitting  the  above 
referred  to  copy  of  the  royalty  informa¬ 
tion  or  report  received  from  the  Con¬ 
tractor,  the  following  additional  infor¬ 
mation: 

(1)  The  type  of  contract,  i.  e.  whether 
for  Research  or  Development  or  for 
Supplies. 

(2)  The  general  subject  matter  of  the 
contract,  i.  e.  nomenclature  or  brief 
description  of  item  of  supply. 

(3)  The  dollar  amount  of  the  contract. 

(d)  Responsibility  of  Contracting  Of¬ 
ficer  after  furnishing  copy  of  report. 
After  a  copy  of  the  report  or  certificate 
required  by  §  408.103  of  this  title  and  the 
additional  information  required  by  par¬ 
agraph  (c)  of  this  section  has  been  for¬ 
warded  to  the  Chief,  Patents  Division, 
OJAG,  the  Contracting  Officer  has  no 
further  duties  or  responsibilities  in  the 
matter  unless  some  particular  further 
action  is  specifically  requested  by  the 
Chief,  Patents  Division,  OJAG. 

§  598.104  Classified  contracts — (a) 
Filing  of  patent  applications.  Any  delay 
in  the  processing  of  a  request  for  per¬ 
mission  to  file  a  patent  application  in  the 
United  States  Patent  Office  may  result  in 
loss  of  substantial  rights  of  the  Contrac¬ 
tor.  Accordingly,  when  a  Contractor 
submits  a  patent  application,  pursuant  to 
the  provisions  of  §  408.104  (a)  of  this 
title,  for  permission  to  file  this  applica¬ 
tion  in  the  United  States  Patent  Office, 
the  Contracting  Officer  or  his  designee  is 
charged  with  the  duty  of  promptly  in- 
forining  the  Contractor  whether  this 
application  may  be  so  filed.  In  making 
such  a  decision  or  recommendation  the 
cognizant  section  or  branch  shall  make  a 
survey  of  the  proposed  application  to  the 
extent  necessary  to  determine  whether 
or  not,  for  security  purposes,  the  filing  in 
the  United  States  Patent  Office  of  an 
application  should  be  denied,  taking  into 
consideration  the  fact  that  only  under 
extraordinary  circumstances  of  national 
s^rity  should  the  right  to  file  a  United 
^tates  application  be  denied.  The  Con¬ 
tractor  has  the  right  of  appealing  this 
decision  direct  to  the  Secretary  of  the 


Army.  Whether  or  not  a  particular  pat¬ 
ent  application  should  be  placed  under  a 
Secrecy  Order  pursuant  to  Public  Law 
700,  34  U.  S.  C.  42,  is  a  separate  question 
which  should  be  deferred  until  promptly 
after  the  application  has  been  filed.  In 
this  latter  connection,  however,  the  Con¬ 
tracting  Officer  or  his  designee  has  the 
further  duty,  in  all  cases  where  the  filing 
of  an  application  is  authorized,  of  secur¬ 
ing  the  application  serial  number  and 
filing  date  from  the  Contractor  and  sub¬ 
mitting  such  information  to  a  proper 
Department  of  the  Army  representative 
promptly  after  the  filing  of  the  applica¬ 
tion  in  order  that  proper  steps  may  be 
taken  to  place  the  application  under  a 
Secrecy  Order  if  such  action  appears  to 
be  advisable. 

(b)  Application  submitted  under  con¬ 
tracts  classified  confidential  or  lower. 
Applications  for  United  States  patents 
submitted  to  the  Contracting  Officer  pur¬ 
suant  to  the  provisions  of  paragraph  (c) 
of  §  408.104  of  this  title  should  be  for¬ 
warded  promptly  to  the  cognizant  De¬ 
partment  of  the  Army  representative  for 
the  purpose  of  determining  whether  or 
not  the  application  should  be  placed 
under  a  Secrecy  Order  in  accordance 
with  established  procedures  in  this 
matter. 

§  598.105  Patent  indemnification  of 
Government  by  Contractor. — (a)  Stand¬ 
ard  commercial  supplies.  (1)  The  term 
“standard  commercial  supplies”  as  used 
in  the  instructions  set  forth  in  §  408.105 
of  this  title  means  supplies  which  nor¬ 
mally  are  manufactured  or  supplied  by 
a  manufacturer  or  dealer  for  sale  to  the 
public  in  the  commercial  open  market. 
It  is  intended  to  cover  commodities  which 
are  readily  procurable  through  normal 
trade  channels  and  includes,  by  way  of 
description  but  without  limitation,  “off 
the  shelf”  items,  items  listed  in  a  manu¬ 
facturer’s  standard  stock  catalog,  or  sup¬ 
plies  for  which  there  is  a  specified  or 
established  commercial  price  schedule 
with  an  offer  to  supply  the  same.  It  does 
not.  as  a  rule,  cover  special  items  that 
are  manufactured  solely  for  the  Govern¬ 
ment  unless  such  items  are  commercially 
procurable, 

(2)  It  is  intended  that,  in  accordance 
with  the  requirements  of  §  408.105  of  this 
title,  the  indemnity  article  shall  be  used 
in  the  procurement  of  “standard  com¬ 
mercial  supplies”  whether  or  not  such 
supplies  are  “standard  commercial”  with 
the  particular  Contractor  who  is  awarded 
the  contract.  The  determining  criterion 
shall  be  whether  or  not  the  items  of 
supply  to  be  procured  are  “standard 
commercial”  with  any  potential  supplier 
(whether  a  bidder  or  not) . 

(b)  Exclusion  of  items  from  the  oper¬ 
ation  of  the  indemnity  clause.  (1)  One 
or  more  of  the  listed  items  of  a  contract 
may  not  come  within  the  meaning  of  the 
term  “standard  commercial  supplies”  al¬ 
though  such  item  or  items  may  contain 
components  which  do  come  within  such 
meaning.  If  separation  of  the  standard 
commercial  components  and  nonstand¬ 
ard  components  of  the  item  is  imprac¬ 
tical  or  inexpedient,  the  item  should  be 
excluded  in  its  entirety  from  the  in¬ 
demnity  by  listing  it  under  paragraph 
(b)  of  §  408.105  of  this  title,  and  if  all 


items  of  a  contract  come  within  this 
category,  the  entire  indemnity  clause 
may  be  omitted.  If  such  separation  is 
reasonably  possible  or  expedient,  how¬ 
ever.  only  those  components  or  parts  of 
the  items  that  are  not  “standard  com¬ 
mercial”  should  be  excluded  and,  ac¬ 
cordingly.  in  such  case,  only  the  non¬ 
standard  components  of  the  item  should 
be  listed  under  paragraph  (b)  of  the 
indemnity  clause  (§  408.105  of  this  title) 
as  items  to  be  excluded  from  the  opera¬ 
tion  of  the  indemnity. 

(2)  When  it  is  to  the  interest  of  the 
Government  to  do  so,  devices,  mecha¬ 
nisms,  or  materials  other  than  those  in 
the  category  of  nonstandard  commercial 
supplies  may  be  excluded  from  the  in¬ 
demnity  by  and  with  the  approval  of  the 
Chief,  Purchases  Branch,  Assistant  Chief 
of  Staff,  G-4,  Department  of  the  Army. 
Requests  for  such  exclusion  should  be 
accompanied  by  a  full  statement  of  facts 
supporting  the  request. 

(3)  When  it  is  in  the  interest  of  the 
Government  to  do  so,  specific  patents 
and/or  applications  for  patent  may  be 
excluded  from  the  indemnity  by  and  with 
the  approval  of  the  Chief,  Purchases 
Branch.  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army. 

(c)  Indemnification  of  Contractor  by 
the  Government.  No  provision  whereby 
the  Government  expressly  agrees  to  in¬ 
demnify  the  Contractor  against  liability 
for  patent  infringement  shall  be  included 
in  any  contract.  Ordinarily  any  de¬ 
mands  of  a  Contractor  in  this  respect  can 
be  satisfied  by  the  elimination  of  the  pat¬ 
ent  indemnity  clause  (when  authorized 
by  §  408.105  of  this  title)  and  insertion 
of  the  authorization  and  consent  clause 
(§  408.106  of  this  title). 

§  598.106  Authorization  and  consent. 
This  clause  is  intended  merely  to  set 
forth  affirmatively  in  a  contract  the  au¬ 
thorization  and  consent  of  the  Govern¬ 
ment  without  which  the  Contractor 
would,  by  reason  of  the  law  as  laid  down 
by  Statute  and  the  Court  of  CTlaims  with 
regard  to  patent  infringement  by  or  for 
the  Government,  be  liable  to  direct  suit 
and  injunctive  action  in  the  performance 
of  the  Government  contract.  Its  use, 
therefore,  is  authorized,  as  set  forth  in 
the  instructions  to  §  408.106  of  this  title, 
in  any  contract.  Any  deviation  from  the 
clause  as  set  forth  in  §  408.106  of  this 
title,  or  the  footnote  thereto,  however, 
may  enlarge  the  liability  of  the  Govern¬ 
ment  unless  a  proper  indemnity  clause 
is  included  in  the  contract,  and  strict 
adherence  to  §  408.106  of  this  title  is, 
accordingly,  mandatory  unless  a  devia¬ 
tion  as  provided  in  §  590.108  of  this  sub¬ 
chapter  is  obtained. 

§  598.107  Patent  rights  under  re¬ 
search  or  development  contracts. 

§  598.107-1  License  under  foreground 
patents — (a)  Exclusion  of  invention  from 
general  license.  Where  special  circum¬ 
stances  exist  (of  which  representative 
examples  are  set  forth  in  the  instruc¬ 
tions  to  §  408.107-1  of  this  title)  for  the 
exclusion  of  any  invention  or  material 
from  a  general  license  to  the  Govern¬ 
ment,  the  Contracting  Officer  shall  sub¬ 
mit  the  proposal  to  the  Assistant  Chief 
of  Staff.  G-4.  Department  of  the  Army. 
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Attn:  Chief,  Purchases  Branch,  with  his 
recommendations  and  detailed  reasons 
therefor. 

(b)  Submission  of  disclosures.  With 
respect  to  technical  services  which  do 
not  maintain  patent  prosecution  facili¬ 
ties,  copies  of  Contractor’s  reports  fur¬ 
nished  in  accordance  with  the  provisions 
of  paragraph  (c)  of  §  408.107-1  of  this 
title  disclosing  inventions  and  electing 
not  to  hie  patent  applications  thereon, 
together  with  a  complete  disclosure  of 
each  such  invention,  shall  be  furnished 
to  the  Chief,  Patents  Division,  OJAG. 

A  statement  shall  be  furnished  by  the 
technical  service  as  to  each  such  inven¬ 
tion  evaluating  the  invention  from  the 
standpoint  of  military  worth  or  useful¬ 
ness  and  whether  it  is  likely  to  be  used 
within  the  Army  Establishment. 

§  598.107-2  Title  to  foreground  pat¬ 
ents — (a)  Use  of  patent  title  clause. 
The  use  of  the  patent  title  clause  is  ap¬ 
propriate  whenever  acquisition  of  title 
by  the  Government  is  desirable  and 
warranted  by  special  circumstances  in 
accordance  with  the  provisions  of 
§  408.107-2  of  this  title. 

(b)  Processing  of  material  received 
under  §  408.107-2  (c)  of  this  title.  All 
disclosures,  instruments,  reports  and  the 
like  required  to  be  delivered  to  the  Gov¬ 
ernment  pursuant  to  paragraph  (c)  of 
the  clause  set  forth  in  §  408.107-2  of  this 
title  should  be  processed  in  the 
manner  prescribed  in  paragraph  (a)  of 
§  598.107-1. 

§  598.107-3  Reproduction  rights 
under  background  patents — (a)  General 
policy.  Reproduction  rights  (limited 
royalty-free  license)  under  Contractors 
background  patents,  in  addition  to  title 
or  license  under  foreground  patents  as 
provided  in  §§  408.107-1  and  408.107-2 
of  this  title  should  be  requested  in  any 
research  or  development  contract  where 
in  the  opinion  of  the  Contracting  OflBcer 
there  are  equitable  or  other  circum¬ 
stances  justifying  such  request. 

(b)  Consideration  for  administration 
of  the  general  policy.  In  applying  the 
foregoing  policy  with  respect  to  request¬ 
ing  reproduction  rights  under  Contrac¬ 
tor’s  background  patents  the  Contracting 
Officer  shall  be  governed  by  the  following 
considerations: 

(1)  Under  formal  advertising.  The  re¬ 
production  rights  clause  should  not  be 
used  in  invitations  for  bids  issued  under 
formal  advertising  in  the  procurement 
of  supplies  normally  bought  and  sold 
commercially  in  the  open  market. 

(2)  Negotiated  contracts.  In  negoti¬ 
ated  contracts  the  question  of  the  ac¬ 
quisition  of  background  rights  by  the 
Government  is  a  matter  for  full  and  free 
bargaining  between  the  contracting 
parties,  with  the  Contracting  Officer 
taking  into  account  the  equitable  cir¬ 
cumstances  supporting  the  C^vernment’s 
request  for  reproduction  rights  under 
the  background  patents. 

1  598.107-5  Contracts  relating  to 
atomic  energy.  The  patent  rights  pro¬ 
vision  set  forth  in  §  408.107-5  of  this  title 
shall  be  inserted  as  part  of  the  patent 
rights  clause  set  forth  in  §  408.107-1  of 
this  title  In  all  research  or  development 
contracts  relating  to  atomic  energy. 


(a)  Disclosures  of  inventions  relating 
to  atomic  energy  furnished  by  any  con¬ 
tractor  shall  be  forwarded  to  the  Chief, 
Patents  Division.  OJAG,  for  referral  to 
the  United  States  Atomic  Energy 
Commission. 

(b)  Requests  for  deviation  from  the 
provisions  set  forth  in  §  408.107-5  of  this 
title  shall  be  forwarded  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Attn:  Chief.  Purchases  Branch 
for  referral  to  the  United  States  Atomic 
Energy  Commission  for  determination 
by  it  as  to  whether  the  provision  must  be 
included  in  the  contract  or  whether  such 
provision  may  be  modified. 

§  598.108  Followup  of  patent  rights. 
An  appropriate  system  shall  be  main¬ 
tained  by  each  technical  service  policing 
the  disclosure  provisions  of  the  patent 
rights  clauses  included  in  research  or 
development  contracts  by  means  of 
which  inventions  made  under  such  con¬ 
tracts  may  be  identified,  and  formal 
agreements  evidencing  the  Govern¬ 
ment’s  rights  under  such  inventions  duly 
obtained.  In  this  connection  see  the 
withholding  of  a  portion  of  the  final  pay¬ 
ment  provision  contained  in  §  408.107-1 
(e)  of  this  title. 

§  598.109  Adjustment  of  royalties. 
See  subpart  O  of  this  part  relating  to 
the  adjustment  of  royalties  for  the  use 
of  inventions  for  the  benefit  of  the 
United  States. 

§  598.110  Patent  interchange  agree¬ 
ment  and  patent  problems  relating  to 
Mutual  Defense  Assistance  Act  of  1949 — 
(a)  General.  Under  the  date  of  24  Au¬ 
gust  1942,  an  agreement  was  entered 
into  between  the  United  States  of  Amer¬ 
ica  and  the  United  Kingdom  with  rela¬ 
tion  to  the  interchange  of  patent  rights, 
information,  inventions,  designs  or  proc¬ 
esses  (Executive  Agreement  Series  268). 
This  agreement,  titled  "Agreement  with 
the  United  Kingdom  for  the  Interchange 
of  patent  rights  and  industrial  informa¬ 
tion,’’  was  terminated  on  8  April  1946, 
but  without  prejudice  to  any  liability 
which  then  had  occurred  or  which  might 
thereafter  arise  pursuant  to  certain  con¬ 
tinuing  obligations  undertaken  by  each 
Government. 

(b)  Terms  of  agreement.  The  follow¬ 
ing  is  a  summary  of  the  terms  of  the 
Agreement  remaining  in  effect: 

(1)  Each  Government  agrees  to  in¬ 
demnify  and  save  harmless  the  other 
Government  against  claims  asserted  by 
nationals  of  the  indemnifying  Govern¬ 
ment  for  compensation  for  the  use  or 
practice  of  inventions  furnished  the 
other  Government  under  the  terms  of 
the  Patent  Interchange  Agreement.  'The 
obligations  of  the  United  States  are 
limited  to  claims  of  which  the  Govern¬ 
ment  of  the  United  States  is  notified 
before  1  July  1949.  There  is  no  time 
limit  running  to  the  obligations  of  the 
British  Government. 

(2)  Each  Government  agrees  to  notify 
the  other  Government  as  soon  as  prac¬ 
ticable  after  receiving  notice  of  any 
claim  by  which  the  liability  might  fall 
upon  the  other  Government. 

(3)  Each  Government  will  give  to  the 
other  Government  all  possible  informa¬ 
tion  and  other  assistance  required  in 


connection  with  computing  any  pay¬ 
ments  to  be  made  to  nationals  of  the 
other  Government  with  respect  to  the 
use  of  their  patent  rights,  information, 
inventions,  designs,  or  processes. 

(c)  Questions  of  policy  or  procedure 
under  agreements.  All  questions  of 
policy  or  procedure  arising  under  the 
Agreement  shall  be  referred  to  the  Chief, 
Patents  Division,  OJAG. 

(d)  Patent  rights  as  the  subject  of 
reciprocal  aid  by  lend-lease  beiieficiary 
governments  other  than  the  United 
Kingdom.  (1)  Lend-Lease  Settlement 
Agreements  have  been  negotiated  by  the 
State  Department  with  Prance,  Belgium, 
Luxemburg,  Norway,  and  the  Nether¬ 
lands  containing  provisions  generally  to 
the  effect  that  the  respective  govern¬ 
ments  will  assume  the  obligations  of  the 
United  States  or  its  war  contractors  with 
respect  to  claims  of  patent  infringement 
or  other  liability  for  the  use  of  inventions 
made  against  the  United  States  by  na¬ 
tionals  of  the  respective  governments,  or 
to  pay  royalties  to  nationals  of  the  re¬ 
spective  governments,  which  claims  or 
royalties  are  in  connection  with  war 
production. 

(2)  Heads  of  Procuring  Activities  will 
report  to  the  Chief,  Patents  Division, 
OJAG  any  patent  liability  of  the  United 
States  or  its  war  Contractors  to  nation¬ 
als  of  any  other  lend-lease  beneficiary 
country  in  sufficient  detail  to  enable  that 
office  to  base  a  request  to  the  State  De¬ 
partment  to  make  provisions  for  the  as¬ 
sumption  by  the  Government  concerned 
as  an  item  of  reciprocal  aid  of  the  patent 
liability  involved. 

(3)  In  no  event  shall  any  contract  of 
settlement  of  patent  infringement  lia¬ 
bility,  or  of  other  liability  for  use  of  in¬ 
ventions.  be  made  with  a  national  of  a 
lend-lease  beneficiary  government,  nor 
shall  payment  be  authorized  of  royalties 
either  by  the  Department  or  by  Depart¬ 
ment  Contractors  to  a  national  of  a  lend- 
lease  beneficiary  government,  without 
first  obtaining  a  written  approval  of  the 
Chief,  Patents  Division,  OJAG. 

(e)  Proprietary  rights  in  connection 
with  the  Mutual  Defense  Assistance  Act 
of  1949.  'The  bilateral  agreements  be¬ 
tween  the  United  States  and  MDAP 
countries  contain  a  clause  to  the  effect 
that  the  two  contracting  governments 
will  negotiate  appropriate  arrangements 
respecting  responsibility  for  claims  for 
the  use  or  infringement  of  inventions 
and  proprietary  information.  It  is  an¬ 
ticipated  that  these  arrangements  will  be 
similar  to  the  Patent  Interchange  Agree¬ 
ment  with  the  British  Government 
These  matters  have  not  progressed  to  a 
point  where  definitive  rules  and  regula¬ 
tions  have  been  formulated.  In  imple¬ 
mentation  of  the  program  all  claims  for 
the  use  and  infringement  of  such  in¬ 
ventions  or  proprietary  information  will 
be  referred  to  the  Chief,  Patents  Divi¬ 
sion,  OJAG. 

§  598.111  Processing  of  infringement 
claims.  See  Subpart  P  of  this  part  re¬ 
lating  to  investigation  and  disposition 
of  claims  for  the  use  of  inventions  by  or 
on  behalf  of  the  Government,  and  agree¬ 
ments  in  settlement  of  such  claims. 

§  598.150  Procurement  of  invention 
and  patent  rights.  See  Subpart  Q  oi 
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this  part  pertaining  to  the  procurement 
of  invention  and  patent  rights  (except  as 
an  incident  to  the  settlement  of  claims 
for  the  use  of  inventions  which  is  pro¬ 
vided  for  in  Subpart  D  of  this  part) ,  and 
agreements  for  the  procurement  of  such 
rights. 

SUBPART  B — COPYRIGHTS 

§  598.202  License  under  copyrightable 
material.  No  deviation  or  modification 
shall  be  made  in  the  clause  set  forth  in 
§  408.202  of  this  title  without  the  ap¬ 
proval  of  the  Chief,  Purchases  Branch, 
Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army. 

§  598.204  Contracts  for  motion  pic-- 
tures.  (a)  The  contract  clause  set  forth 
in  §  408.204  of  this  title  shall  be  used  in 
all  contracts  for  the  production  of  noo- 
tion  pictures,  and  in  all  contracts  for  the 
preparation  (for  use  in  connection  with 
motion  pictures)  of  scripts,  translations, 
sound  tracks,  musical  compositions,  or 
any  other  copyrightable  material.  Any 
request  for  deviation  from  this  section 
shall  be  made  as  set  forth  in  §  598.202. 

(b)  In  all  contracts  for  the  procure¬ 
ment  of  existing  motion  pictures,  the 
following  instructions  apply  as  to  use 
of  the  contract  clause  set  forth  in 
5  408.204  of  this  title. 

(1)  Paragraph  (a)  of  §  408.204  of  this 
title  may  be  modified  or  omitted  by  the 
Procuring  Activity. 

(2)  Paragraph  (b)  of  §  408.204  of  this 
title  may  be  modified  by  the  technical 
service  concerned  only  to  the  extent  of 
limiting  the  scope  of  the  license  granted 
by  this  paragraph  to  that  scope  which  is 
consistent  with  the  purposes  for  which 
the  motion  picture  covered  by  the  con¬ 
tract  is  being  procured.  Examples  of 
such  restricted  rights  are — 

(i)  Limitation  as  to  the  type  of 

I  audience. 

(ii)  Limitation  as  to  the  geographical 
location. 

(iii)  Limitation  as  to  time. 

(3)  Paragraph  (c)  of  §  408.204  of  this 
title  should  be  used  in  this  type  of  con¬ 
tract.  It  may,  however,  be  modified  to 
the  extent  that  the  coverage  of  the  in¬ 
demnity  is  coextensive  with  the  rights 
acquired  under  the  modification  per¬ 
mitted  by  paragraph  (b)  (2)  of  this 
section. 

(c)  In  all  contracts  for  the  procure¬ 
ment  of  a  motion  picture  which  is  a 
modification  (through  the  addition  of 
subject  matter  specified  by  the  contract 
and  not  already  in  existence)  of  an  ex¬ 
isting  motion  picture,  the  instructions 
given  in  paragraphs  (b)  (2)  and  (b)  (3) 
of  this  section  apply.  In  this  type  of  con¬ 
tract  paragraph  (a)  of  the  contract 
clause  set  forth  in  §  408.204  of  this  title 
shall  be  used  without  modification,  ex¬ 
cept  that  the  word  “copyrightable”  may, 
at  the  discretion  of  the  technical  service, 
be  inserted  before  the  word  “material” 
io  the  first  line  of  this  paragraph. 

SUBPART  O — ADJUSTMENT  OF  ROYALTIES 

5  598.1500  Scope  of  subpart.  Al¬ 
though  sections  1  and  2  of  the  Royalty 
Adjustment  Act  of  1942,  (35  U.  S.  C. 
®9~90,  1946  edition),  insofar  as  they  re¬ 
late  to  authority  to  initiate  nelw  actions, 
expired  on  1  July  1953,  those  paragraphs 


of  the  previous  edition  of  this  subpart 
which  pertain  to  sections  1  and  2  of  the 
Royalty  Adjustment  Act  have  been  re¬ 
tained  in  this  edition  pending  completion 
of  all  actions  initiate  thereunder  prior 
to  1  July  1953.  Subject  to  the  limita¬ 
tions  referred  to  in  the  preceding  sen¬ 
tence  this  subpart  sets  forth  pertinent 
information  with  respect  to  the  adjust¬ 
ment  of  royalties  for  the  use  of  inven¬ 
tions  which  are  charged  as  an  incident 
of  cost  in  Department  of  the  Army  pro¬ 
curement.  (See  §  598.109  and  §  408.109 
of  this  title  pertaining  to  this  subject.) 

§  598.1501  Adjustment  of  royalties  for 
the  use  of  inventions. 

§  598.1501-1  Definitions.  Where 
used  in  this  subpart,  the  following  terms 
have  the  meanings  here  assigned  to 
them: 

(a)  “Act”  means  the  Royalty  Adjust¬ 
ment  Act  1942  (Public  Law  768,  77th 
Congress;  25  U.  S.  C.  89-96, 1946  edition) . 

(b)  “Delegate”  means  the  offices, 
boards,  agents,  and  persons  specified  in 
§  598.1501-10,  together  with  any  other 
office,  board,  or  individual  to  whom  any 
of  the  powers,  duties,  and  authorities  of 
the  Secretary  of  the  Army  under  the  Act 
have  been  or  may  be  delegated. 

§  598.1501-2  Basic  statute.  The  Act 
makes  provision  for  adjusting  royalties 
for  the  use  of  inventions  for  the  benefit 
of  the  United  States,  in  aid  of  the  prose¬ 
cution  of  the  war,  and  for  other  pur¬ 
poses.  Sections  598.1501-3  to  598.1501-8, 
inclusive,  contain  a  summary  of  the  pro¬ 
visions  of  the  Act  as  applied  to  the  Army 
Establishment. 

§  598.1501-3  Applicability  and  notice. 
Whenever  an  invention,  whether  pat¬ 
ented  or  unpatented,  is  manufactured, 
used,  sold,  or  otherwise  disposed  of  for 
the  United  States  under  the  conditions 
set  forth  in  the  Act  and  the  license  in¬ 
cludes  provisions  for  the  payment  of 
royalties,  the  rates  or  amounts  of  which 
are  believed  to  be  unreasonable  or  ex¬ 
cessive  by  the  Secretary  of  the  Army,  the 
Secretary  of  the  Army  shall  give  notice 
of  such  fact  to  the  licensor  and  the  li¬ 
censee.  By  definition,  the  manufacture, 
use,  sale,  or  other  disposition  of  an  in¬ 
vention,  whether  patented  or  unpatented, 
by  a  Contractor,  subcontractor,  or  any 
pei*son,  firm,  or  corporation  for  the  Gov¬ 
ernment  and  with  the  authorization  or 
consent  of  the  Government  is  construed 
as  manufacture,  use,  sale,  or  other  dispo¬ 
sition  for  the  United  States. 

§  598.1501-4  Fixing  of  rates  and 
order.  The  act  further  provides  that 
within  a  reasonable  time  after  the  effec¬ 
tive  date  of  the  notice,  in  no  event  less 
than  10  days,  the  Secretary  of  the  Army 
shall  by  order  fix  and  specify  such  rates 
or  amounts  of  royalties,  if  any,  as  he 
shall  determine  are  fair  and  just,  taking 
into  account  the  conditions  of  wartime 
production,  and  shall  authorize  the  pay¬ 
ment  thereof  by  the  licensee  to  the  li¬ 
censor  on  account  of  such  manufacture, 
use,  sale,  or  other  disposition.  Either  the 
licensor  or  the  licensee  may,  if  he  so 
requests  within  10  days  from  the  effective 
date  of  the  notice,  present  within  thirty 
days  from  the  date  of  his  request,  in 
writing  or  in  person,  any  facts  or  cir¬ 


cumstances  which  may  in  his  opinion 
have  a  bearing  upon  the  rates  or  amount 
of  royalties,  if  any,  to  be  determined, 
fixed,  and  specified  as  aforesaid.  Any 
order  fixing  the  rates  and  amounts  of 
any  royalties  shall  be  issued  within  a 
reasonable  time  after  such  presentation. 

§  598.1501-5  Prohibition  against  pay- 
ment  of  excessive  royalties.  The  licensee 
shall  not  after  the  effective  date  of  the 
notice  (upon  receipt  of  notice,  or  5  days 
after  the  mailing  thereof,  whichever  date 
is  earlier)  pay  to  the  licensor,  nor  charge 
directly  or  indirectly  to  the  United  States, 
a  royalty  in  excess  of  that  subsequently 
specified  in  the  order.  It  is  provided 
that,  whenever  a  reduction  in  the  rates 
or  amounts  of  royalties  is  effected  by 
order,  the  reduction  shall  inure  to  the 
benefit  of  the  Government  by  way  of  a 
corresponding  reduction  in  the  contract 
price  to  be  paid  directly  or  indirectly  for 
such  manufacture,  use,  sale,  or  other  dis¬ 
position  of  such  inventions,  or  by  way  of 
refund  if  already  paid  to  the  licensee. 

§  598.1501-6  Remedies  of  licensor. 
The  act  contains  certain  provisions  as  to 
the  remedies  of  the  licensor,  which,  in 
general,  grant  him  a  cause  of  action 
against  the  United  States  in  the  Court 
of  Claims  or  a  District  Court  of  the 
United  States. 

§  598.1501-7  Settlement  of  claims. 
The  Secretary  of  the  Army  is  authorized, 
before  suit  has  been  instituted  against 
the  United  States,  to  enter  into  an  agree¬ 
ment  with  the  owner  or  licensor  of  an 
invention,  in  full  settlement  and  com¬ 
promise  of  any  claim  accruing  under  the 
provisions  of  the  act  or  any  other  law, 
and  for  compensation  to  be  paid  such 
owner  or  licensor  based  upon  future 
manufacture,  use,  sale,  or  other  disposi¬ 
tion  of  said  invention. 

§  598.1501-8  Authority  of  Secretary 
of  the  Army  and  Under  Secretary  of  the 
Army  to  delegate  powers  and  issue  regu¬ 
lations  under  the  Act.  The  Secretary  of 
the  Army  is  authorized  in  his  discretion 
and  under  such  rules  and  regulations  as 
he  may  prescribe,  to  delegate^  any 
powers,  duties,  and  authorities  conferred 
by  the  Act  to  such  qualified  and  respon¬ 
sible  officers,  boards,  agents  or  persons 
as  he  may  designate  or  appoint.  He  also 
is  authorized  to  prescribe  such  rules  and 
regulations  and  to  require  such  informa¬ 
tion  as  may  be  necessary  and  proper  to 
carry  out  the  provisions  of  the  Act. 
The  Secretary  of  the  Army  has  delegated 
and  assigned  his  powers,  duties,  and  au¬ 
thorities  under  the  Act  to  the  Under 
Secretary  of  the  Army  including  the  au¬ 
thority  to  prescribe  such  rules  and  regu¬ 
lations  as  the  Under  Secretary  of  the 
Army  may  from  time  to  time  deem 
proper  under  the  Act  and  the  authority 
to  redelegate  in  whole  or  in  part,  such 
powers,  duties,  and  authorities  to  such 
qualified  and  responsible  officers,  boards, 
or  employees  as  he  may  designate  in  the 
Department  of  the  Army,  and  to  author¬ 
ize  such  officers,  boards,  or  employees  to 
make  or  authorize  successive  redele¬ 
gations  of  such  powers,  duties,  and 
authorities. 

§  598.1501-9  Powers,  duties,  and  au¬ 
thorities  under  the  Act  which  have  been 
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delegated  hy  the  Under  Secretary  of  the 
Army  with  limited  authority  of  redela^ 
gation.  The  Under  Secretary  of  the 
Army  has  delegated  to  the  Assistant 
Chief  of  Staff.  G-4  (with  right  of  redele¬ 
gation  to  the  Chief,  Procurement  Kvi- 
sion.  Office  of  Assistant  Chief  of  Staff, 
G-4,  and  through  him  to  the  Chief,  Pur¬ 
chases  Branch.  Office  of  Assistant  CHiief 
of  Staff,  G-4)  the  power  and  authority 
to  designate,  and  appoint,  and  to  revoke 
any  designation  and  appointment  of, 
any  commissioned  officer  of  the  Army 
within  his  command,  or  any  civilian 
employee  of  the  Department  of  the 
Army  within  his  jurisdiction,  whom  he 
deems  to  be  responsible  and  qualified  by 
reason  of  having  had  substantial  busi¬ 
ness  or  legal  experience  in  procurement 
or  patent  matters,  for  the  exercise  by 
such  officer  or  employee,  either  indi¬ 
vidually  or  as  a  member  of  a  Royalty 
Adjustment  Board,  of  such  of  the 
powers,  duties  and  authorities  conferred 
by  the  Act  upon  the  Secretary  of  the 
Army  as  are  set  forth  in  the  following 
paragraphs  (a),  (b),  (c),  and  (d),  the 
exercise  thereof  to  be  pursuant  to  such 
rules  and  regulations  under  the  Act  as 
may  from  time  to  time  be  prescribed  by 
the  Under  Secretary  of  the  Army: 

(a)  To  determine  that  notice  should 
be  given  and  to  give  notice  of  the  fact 
that  the  rates  or  amounts  of  royalties  are 
believed  to  be  unreasonable  or  excessive; 
and  to  withdraw  any  such  notice  previ¬ 
ously  given  by  the  delegate  or  by  a  dele¬ 
gate  of  lower  rank  in  his  service  under 
certain  circumstances. 

(b)  After  notice,  to  receive  and  hear 
such  facts  and  circumstances  as  may  be 
presented  by  the  licensee  or  licensor,  and 
such  other  facts  and  circumstances  as 
are  relevant  to  a  determination  of  a  fair 
and  just  royalty, 

(c)  To  fix  and  specify,  by  order,  fair 
and  just  rates  or  amounts  of  royalties, 
and  to  authorize  the  payment  thereof,  if 
any  royalty  be  allowed,  by  the  licensee  to 
the  licensor,  subject,  however,  to  the 
approval  of  such  order  by  the  Chief, 
Purchases  Branch,  Office,  Assistant  Chief 
of  Staff.  G-4. 

(d)  To  execute  contracts  on  behalf  of 
the  United  States,  before  suit  against  the 
United  States  has  been  instituted,  with 
the  owner  or  licensor  of  an  invention,  or 
of  the  Letters  Patent  therefor,  effecting 
a  voluntary  adjustment  of  royalties 
charged  or  chargeable  to  the  United 
States,  or  in  settlement  and  compromise 
of  any  claim  against  the  United  States 
accruing  to  such  owner  or  licensor  under 
the  provisions  of  the  Act  or  any  other 
law  by  reason  of  the  manufacture,  use, 
sale,  or  other  disposition  of  an  invention 
or  for  compensation  to  be  paid  such 
owner  or  licensor  based  upon  future 
manufacture,  use,  sale,  or  other  disposi¬ 
tion  of  such  invention,  subject,  however, 
to  the  approval  of  the  Chief,  Purchases 
Branch.  Office,  Assistant  Chief  of  Staff, 
G-4,  in  each  case  under  certain  circum¬ 
stances,  Including  those  stated  in 
§  598.1605-12. 

The  foregoing  power  and  authority  of 
designation  and  appointment  has  been 
redelegated  to  the  Chief,  Procurement 
Division,  Office  of  the  Assistant  Chief  of 
Staff,  G-4.  and  through  him  to  the  Chief, 


Purchases  Branch,  Office,  Assistant  Chief 
of  Staff,  0-4. 

§  598.1501-10  Existing  delegations 
under  §  y98.1501-9  (a) ,  (b) ,  (c) ,  and  (d) . 

(a)  The  powers,  duties,  and  authorities 
described  in  paragraphs  (a),  (b),  (c). 


(b)  If  the  chief  of  a  technical  service 
desires  that  any  of  the  powers,  duties 
and  authorities  set  forth  in  §  598.1501-9 
be  further  delegated  to  any  officer  or 
employee  within  his  command  or  juris¬ 
diction,  or  that  a  board  to  receive  such 
delegation  be  created  within  his  service 
or  command,  a  request  to  that  effect 
may  be  transmitted  to  the  appropriate 
office  specified  in  §  598.1501-9.  Such  re¬ 
quest  shall  include  the  name,  rank  or 
grade,  and  a  brief  statement  of  qualifica¬ 
tions  with  respect  to  each  officer  or  em¬ 
ployee  to  whom  the  delegation  is  desired. 

(c)  Where  any  of  the  powers,  duties, 
and  authorities  set  forth  in  §  598.1501-9 
have  been  or  are  hereafter  delegated  to 
a  board,  the  said  board  shall,  unless 
otherwise  provided  in  the  instrument  of 
delegation,  consist  of  three  officers  or 
employees  of  the  service  or  command 
concerned,  who  shall  be  designated  and 
appointed  as  provided  in  §  598.1501-9. 
Unless  otherwise  provided  in  the  instru¬ 
ment  of  delegation  (1)  a  majority  of 
said  board  shall  determine  its  action, 
(2)  any  instrument  or  contract  whatso¬ 
ever  evidencing  action  taken  by  the 
board  may  be  signed  in  its  name  by  any 
member  of  the  board,  and  (3)  any  two 
members  of  such  board  shall  constitute 
a  quorum. 

§  598.1501-11  Duties  of  the  technical 
services.  Subject  to  the  applicable  rules 
and  regulations,  the  chiefs  of  the  tech¬ 
nical  services  are,  in  matters  properly 
before  them  and  acting  under  the  direc¬ 
tion  of  the  Under  Secretary  of  the  Army, 
under  the  duty  of  causing  the  powers, 
duties  and  authorities  delegated  under 
the  Act  to  be  exercised  in  such  manner 
and  at  such  times  as  may  be  necessary 
to  prevent  unreasonable  or  excessive 
royalties  from  being  charged  to  the  De¬ 
partment  of  the  Army.  This  duty  may 
be  discharged  pursuant  to  such  instruc¬ 
tions  as  may  be  issued  by  the  heads  of 
the  technical  services  for  the  guidance 


and  (d)  of  §  598.1501-9  have  been  dele¬ 
gated  by  the  Under  Secretary  of  the 
Army  or  by  the  Officers  designated  in 
§  598.1501-9  to  each  of  the  following 
offices,  boards,  agents,  or  persons  as  indi¬ 
cated  in  the  following  tabulation: 


of  their  respective  services  and  delegates 
therein. 

§  598.1501-12  Source  of  information 
relating  to  procedure.  Whenever  a  tech¬ 
nical  service  has  reason  to  believe  that 
the  amount  of  royalties  being  assessed 
against  any  of  its  procurement  is  exces¬ 
sive,  advice  may  be  obtained  as  to  the 
procedure  to  follow  in  order  that  the 
powers  and  authority  of  the  Act  may 
be  utilized,  by  communicating  with  the 
Chief,  Patents  Division,  OJAG. 

SUBPART  P — PROCESSING  OF  INFRINGEMENT 
CLAIMS 

§  598.1600  Scope  of  subpart.  This 
subpart  sets  forth  the  policy  of  the  De¬ 
partment,  applicable  statutes,  adminis¬ 
trative  requirements  and  procedures, 
and  other  pertinent  information  relative 
to  (a)  investigation  and  disposition,  by 
settlement  or  otherwise,  of  actual  and 
potential  claims  for  compensation  for 
the  use  of  adversely  owned  patented  or 
unpatented  inventions,  and  (b)  contracts 
or  agreements  in  settlement  of  such 
claims,  including  suggested  contract 
forms  and  mandatory  and  suggested 
articles  to  be  used  in  such  contracts, 
(See  §  598.111  and  §  408.111  of  this  title 
pertaining  to  this  subject.)  This  sub¬ 
part  relates  to  claims  by  both  United 
States  and  foreign  claimants,  except 
claims  presented  by  nationals  of  the 
United  Kingdom  under  the  Patent  In¬ 
terchange  Agreement,  of  lend-lease  ben¬ 
eficiary  countries,  and  of  countries  whose 
Governments  are  within  the  scope  of  the 
Mutual  Defense  Assistance  Program,  for 
which  see  §  598.110. 

§  598.1601  Definitions.  As  used  in 
this  subpart,  the  following  terms  have 
the  meanings  set  forth  below:  i 

§  598.1601-1  Chief.  Patents  Division, 
OJAG.  The  term  “Chief,  Patents  Divi¬ 
sion,  OJAG”  means  the  Chief,  Patents 
Division,  Office  of  The  Judge  Advocate 


Delegate— 

Powers,  duties,  and  authorities 
described  in  paragraphs— 

(a) 

(b) 

(C) 

(d) 

Chiefs  of  the  Technical  Services _ 

X 

X 

X 

X 

Royalty  Board,  Ofhee  of  the  Chief  of  Ordnance . 

X 

X 

X 

The  Chief  ofeach  Ordnance  Procurement  District  (when  such  position  is  filled  by 
a  commissioned  oflieer  on  active  dutv) . 

X 

X 

The  Deputy  Chief  of  each  Ordnance  Procurement  District  (when  such  position 
is  filled  by  a  commissioned  oflTict'r  on  active  duty  and  when  the  position  of 
District  Chief  is  not  filled  by  a  commissioned  officer  on  active  duty) .  _  . . 

Commanding  Oeneral,  Ordnance  Tank  Automotive  Center . 

X 

Commanding  Officer,  Detroit  Arsenal . . . . . . . 

X 

X 

Commanding  Officer,  Friinkford  Ordnance  Arsenal _ 

Commanding  Officer,  Piciitinny  Ordnance  Arsenal _ 

X 

Commanding  Officer,  Rock  Island  Ordnance  Arsenal _ 

X 

Commanding  Officer,  Si>ringfield  Ordnance  Armorv _ 

X 

Clommanding  Officer,  W  atertown  Ordnance  Arsenal... . . . 

X 

Commanding  Oflieer,  Watervliet  Ordnance  Arsenal . . . . 

X 

Chief,  Legal  Division,  Office  of  the  Chief  Signal  Officer . . 

X 

X 

X 

X 

Royalty  Adjustment  Board.  Office  of  the  Chief  Chemical  Officer _ _  . 

X 

X 

X 

Royalty  Adjustment  Board.  Office  of  the  Chief  of  Engineers  _ _ _ 

X 

X 

X 

.X 

Royalty  Adjustment  Board,  Office  of  the  Quarterma.ster  Oeneral . . 

X 

X 

X 

Royalty  Adjustment  Board.  Office  of  the  Surgeon  Oeneral _ _  _  ... 

X 

X 

X 

i...^ .. 

Chief.  i>'gal  Division.  Office  of  the  Chief  of  Transoortation _  _ _  . 

X 

X 

Chief,  Armed  Services  Medical  Procurement  Agency  • _  .. 

>  Althoiiph  pursuant  to  a  joint  delegation  of  the  Secretaries  of  the  Army,  Navy,  and  Air  Force,  Army  Procurement 
Procedure  is  controlling. 
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General,  Department  of  the  Army, 
Washington  25,  D.  C. 

§  598.1601-2  Delegate.  The  term 
“delegate”  means  any  oflBce,  board, 
agency,  or  officer  to  whom  the  powers, 
duties,  and  authorities  set  forth  in 
I  598.1604-2  have  been  delegated. 

§  598.1601-3  Such  claim.  The  terms 
“such  claim”  and  “such  a  claim”  mean 
a  claim  against  the  United  States  which 
has  in  fact  been  asserted  or  a  claim 
(based  upon  actual  past  procurement 
and  not  contemplated  procurement) 
which  may  reasonably  be  anticipated 
will  be  asserted,  under  any  of  the  ap¬ 
plicable  statutes  (see  §§  598.1602-1,  598.- 
1602-3,  and  598.1602-4),  for  compensa¬ 
tion  for  alleged  use  of  inventions  by  or 
for  the  Army  Establishment. 

§  598.1602  Applicable  statutes. 

§  598.1602-1  The  Act  of  1948.  The 
act  of  25  June  1948,  as  amended  (28 
D.  S.  C.  1498)  (hereinafter  called  “the 
act  of  1948”)  provides  that  wherever  an 
invention  covered  by  a  patent  of  the 
United  States  is  without  license  or  other 
right  used  or  manufactured  by  the 
United  States,  or  by  any  person,  firm  or 
corporation  for  the  United  States  and 
with  its  authorization  and  consent,*  the 
patent  owner’s  remedy  shall  (except  as 
hereinafter  stated)  be  by  suit  against 
the  United  States  in  the  Court  of  Claims 
for  recovery  of  his  reasonable  and  entire 
compensation  for  such  use  or  manu¬ 
facture.  The  foregoing  statute  provides 
that  a  Government  employee  shall  have 
the  right  to  bring  suit  against  the  Gov¬ 
ernment  thereunder  except  where  he 
was  in  a  position  to  order,  influence,  or 
induce  use  of  the  invention  by  the  Gov¬ 
ernment.  The  statute  also  provides  that 
it  shall  not  confer  a  right  of  action  on 
any  patentee  or  any  assignee  of  such 
patentee  with  respect  to  any  invention 
discovered  or  invented  by  a  person  while 
in  the  employment  or  service  of  the 
United  States,  where  the  invention  was 
related  to  the  official  functions  of  the 
employee,  in  cases  in  which  such  func¬ 
tions  included  research  and  development, 
or  in  the  making  of  which  Government 
time,  materials,  or  facilities  were  used. 

§  598.1602-2  The  Patent  Marking 
Statute.  Section  4900,  Revised  Statutes, 
as  amended  (35  U.  S.  C.  49)  (hereinafter 
called  “the  Patent  Marking  Statute”), 
precludes  the  recovery  by  a  patent  owner 
of  damages  or  profits  for  infringement 
occurring  prior  to  (a)  the  date  of  mark¬ 
ing  the  patented  article  with  the  word 
“Patent”  together  with  the  number  of 
the  patent,  or  with  the  word  “Patented” 
and  the  day  and  year  the  patent  was 
granted  or  (b)  the  date  on  which  the 
patent  owner  notified  the  alleged  in¬ 
fringer  of  the  claimed  infringement 
(whichever  date  is  earlier),  except  (1) 
in  the  case  of  a  patent  exclusively  for  a 
process  or  (2)  in  the  event  neither  the 
owner  nor  any  licensee  of  the  owner  has 
made  or  sold  the  patented  article. 

§  598.1602-3  The  Invention  Secrecy 
The  act  of  1  February  1952  (35 


•See  SPJGP  1943/881.  8  Peb.  1943,  page  76, 
^lume  II,  Bulletin  of  the  Judge  Advocate 
^neral,  Pebrxiary  1943. 


U.  S.  C.  181-188)  (hereinafter  called 
“The  Invention  Secrecy  Act”)  provides 
for  the  withholding  of  the  grant  of  a 
patent  through  the  issuance  of  a  secrecy 
order,  for  such  time  as  the  national  in¬ 
terest  requires,  in  those  cases  whei^e  the 
patent  application  discloses  an  invention 
the  publication  of  which  would  be  detri¬ 
mental  to  the  national  security  of  the 
United  States.  The  foregoing  act  also 
authorizes  the  Government  Department 
which  caused  the  issuance  of  the  secrecy 
order  to  enter  into  an  agreement  with 
the  owner  of  an  application,  which  ex¬ 
cept  for  the  secrecy  order  would  issue  as 
a  patent,  either  in  full  settlement  for  the 
damage  caused  by  the  secrecy  order 
and/or  for  the  use  of  the  invention  by 
the  Government,  and  empowers  the 
owner  of  such  an  application  to  seek 
relief  in  the  courts  for  such  damage 
and/or  use  either  initially,  or  at  any 
time  prior  to  reaching  a  satisfactory  set¬ 
tlement  with  the  Department  concerned 
should  be  filed  in  administrative  claim. 

§  598.1602-4  The  Air  Corps  Act.  The 
act  of  2  July  1926,  as  amended  (10  U.  S. 
C.  310  (i) )  (hereinafter  called  “the  Air 
Corps  Act”),  provides  that  whenever  a 
design,  whether  or  not  inventive  in  char¬ 
acter,  relating  to  aircraft  or  any  com¬ 
ponents  thereof,  is  used  or  manufac¬ 
tured  by  or  for  any  Department  of  the 
Government  without  just  compensation, 
the  owner  of  such  design  may,  within  4 
years  from  the  date  of  such  use,  file  suit 
against  the  United  States  in  the  Court  of 
Claims  for  recovery  of  his  reasonable 
and  entire  compensation  for  such  use 
and  manufacture. 

§  598.1602-5  The  act  requiring  re¬ 
ports  to  the  Attorney  General.  Section 
188,  Revised  Statutes  (5  U.  S.  C.  91) 
(hereinafter  called  “the  act  requiring 
reports  to  the  Attorney  General”),  re¬ 
quires  that  a  department,  or  the  officer 
or  agent  of  a  department,  which  is  au¬ 
thorized  to  adjust  a  claim,  shall,  after 
suit  has  been  brought  in  the  Court  of 
Claims  and  upon  request  by  the  Attorney 
General,  furnish  the  Attorney  General 
without  delay  with  a  full  statement,  in 
writing,  of  all  facts,  circumstances,  and 
evidence  pertinent  to  the  claim  in  the 
possession  or  knowledge  of  such  depart¬ 
ment,  officer,  or  agent. 

§  598.1602-6  The  Royalty  Adjustment 
Act.  The  act  of  31  October  1942,  (35 
U.  S.  C.  91,  1946  edition),  known  as  “the 
Royalty  Adjustment  Act,”  provides  that 
the  head  of  any  department  or  agency 
of  the  Government,  which  has  ordered, 
authorized,  or  consented  to  the  manu¬ 
facture,  use,  sale,  or  other  disposition  of 
an  invention  (whether  patented  or  un¬ 
patented)  by  or  for  the  Government,  is 
authorized  to  enter  into  an  agreement 
with  the  owner  thereof,  before  suit 
against  the  United  States  has  been  in¬ 
stituted.  in  full  settlement  and  compro¬ 
mise  of  any  claims  against  the  United 
States  accruing  by  reason  of  such  manu¬ 
facture,  use,  sale,  or  other  disposition  of 
the  invention.  This  statute  grants  power 
and  authority  to  settle  claims  or  habili- 
ties  arising  under  the  acts  referred  to 
in  §§  598.1602-1  and  598.1602-3,  and  to 
settle  claims  or  liabihties  arising  imder 
the  act  referred  to  in  §  598.1602-4,  so  far 


as  they  arc  based  upon  a  design  which  is 
believed  to  be  inventive  in  character. 

§  598.1602-7  Section  3477,  Revised 
Statutes.  Section  3477,  Revised  Statutes, 
as  amended  (31  U.  S.  C,  203),  provides 
that  aU  transfers  and  assignments  of  any 
claim  (except  certain  contract  claims) 
upon  the  United  States  are  absolutely 
null  and  void  unless  made,  among  other 
things,  after  the  allowance  of  the  claim, 
the  ascertainment  of  the  amount  due  and 
the  issuing  of  a  warrant  for  the  payment 
thereof.  In  view  of  certain  decisions 
construing  the  statute,  its  provisions  will, 
so  far  only  as  concerns  claims  made  un¬ 
der  the  statutes  referred  to  in  §§  598.- 
1602-1,  598.1602-3  and  598.1602-4,  be 
deemed — 

(a)  Inapplicable  to  claims  arising  un¬ 
der  the  act  of  1948  for  compensation  on 
account  of  articles  manufactured  for  the 
United  States,  and  articles  and  methods 
used  in  production  for  the  United  States 
(except  articles  made  by  the  United 
States). 

(b)  Applicable  to  all  other  claims 
arising  under  the  statutes  referred  to  in 
§§  598.1602-1,  598.1602-3  and  598.1602-4, 
such,  for  example,  as  claims  under  the 
act  of  1948  for  compensation  on  account 
of  articles  manufactured  by  the  United 
States,  or  claims  under  the  Invention 
Secrecy  Act  or  the  Air  Corps  Act  for 
compensation  on  account  of  articles 
manufactured  by  or  for  the  United 
States. 

§  598.16()3  General  policy.  In  order 
to  maintain  the  good  will  of  United 
States  industry,  to  encourage  invention 
and  the  development  of  the  scientific 
arts  related  to  the  National  Defense,  to 
dispose  of  past  and  avoid  future  infringe¬ 
ment  of  privately  owned  rights  in  in¬ 
ventions  and  under  U.  S.  Letters  Patent, 
and  to  avoid  litigation  and  attendant 
nonproductive .  time,  it  is  the  policy  of 
the  Department  to  settle  claims  for  com¬ 
pensation  for  past  infringement  of  such 
invention  rights,  and  also  to  obtain  nec¬ 
essary  rights  with  respect  to  such  in¬ 
ventions  in  view  of  contemplated  future 
Departmental  procurement,  where  it  is 
in  the  Government’s  interest  to  do  so 
and  when  such  rights  can  be  obtained  at 
not  more  than  their  fair  value.  To  this 
end,  an  investigation  of  each  such  claim 
shall  be  made  in  accordance  with  the 
instructions  and  procedures  set  forth  in 
§§  598.1605-3  through  598.1605-7.  If  any 
patent  upon  which  such  a  claim  is  based 
is  found  to  be  infringed  and  is  believed 
to  be  valid  and  enforceable,  and  it  is 
deemed  advisable  by  the  Delegate,  efforts 
to  settle  such  claim,  before  suit  against 
the  United  States  has  been  instituted, 
shall  be  made  in  accordance  with  the 
instructions  and  procedures  set  forth  in 
§§  598.1605-8  through  598.1605-14.  Co¬ 
ordination  with  the  Departments  of  the 
Navy  and  the  Air  Force  in  the  process¬ 
ing  and  final  disposition  of  each  such 
claim  will  be  effected  by  the  Chief,  Pa¬ 
tents  Division,  to  such  extent  as  is 
deemed  necessary  to  avoid  unnecessary 
duplication  of  work  on  identical  claims 
received  in  the  Military  Elstablishment, 
and  to  settle  such  of  said  claims  as  are 
valid  in  a  manner  in  keeping  with  the 
interests  of  each  of  said  Departments 
Involved. 
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RULES  AND  REGULATIONS 


S  598.1604  Authority  and  delegation. 

S  598.1604-1  Statutory  authority  of 
the  Secretary  of  the  Army.  The  Secre¬ 
tary  is  authorized  by  section  5  of  the  act 
of  31  October  1942  (the  Royalty  Adjust¬ 
ment  Act),  in  his  discretion  and  under 
such  rules  and  regulations  as  he  may 
prescribe,  to  delegate  any  powers,  duties, 
and  authorities  conferred  by  the  act  to 
such  qualified  and  responsible  officers, 
boards,  agents,  or  persons  as  he  may 
designate  or  appoint.  He  also  is  author¬ 
ized  to  prescribe  such  rules  and  regula¬ 
tions  and  to  require  such  information  as 
may  be  necessary  and  proper  to  carry 
out  the  provisions  of  the  act.  Pursuant 
to  the  foregoing,  the  Secretary  of  the 
Army  has  prescribed  the  rules  and  regu¬ 
lations  set  forth  in  subpart  O  and  sub¬ 
part  P  of  this  part. 

§  598.1604-2  Delegation  of  authority. 
The  Secretary  of  the  Army,  or  the  officers 
to  whom  he  has  delegated  the  authority, 
has  delegated  to  the  chiefs  of  the  techni¬ 
cal  services  and  to  certain  other  officers, 
boards  and  persons  (herein  called  “dele¬ 
gates”),  as  identified  and  listed  in 
§  598.1501-10,  the  following  power  and 
authority  under  section  3  of  the  act  of 
31  October  1942  (the  Royalty  Adjust¬ 
ment  Act) : 

To  execute  contracts  on  behalf  of  the 
United  States  before  suit  against  the  United 
States  has  been  instituted,  with  the  owner 
or  licensor  of  an  invention,  or  of  the  Letters 
Patent  therefor,  effecting  a  voluntary  ad¬ 
justment  of  royalties  charged  or  chargeable 
to  the  United  States,  or  in  settlement  and 
compromise  of  any  claim  against  the  United 
States  accruing  to  such  owner  or  licensor 
under  the  provisions  of  the  Act  or  any  other 
law  by  reason  of  the  manufacture,  use,  sale 
or  other  disposition  of  an  Invention  or  for 
compensation  to  be  pwild  such  owner  or 
licensor  based  upon  future  manufacture, 
use,  sale,  or  other  disposition  of  such  inven¬ 
tion,  •  •  • 

subject,  however,  to  the  approval  of  the 
CJhief,  Purchases  Branch,  Office  of  the 
Assistant  Chief  of  Staff,  G-4,  in  each  case 
where  that  approval  is  required  by 
§  598.1605-12. 

§  598.1605  Prescribed  regulations. 

§  598.1605-1  Appointment  and  com¬ 
position  of  boards,  (a)  Where  the  power 
and  authority  set  forth  in  §  598.1604-2 
has  been  or  is  hereafter  delegated  to  a 
board,  the  said  board  shall,  unless  other¬ 
wise  provided  in  the  instrument  of 
delegation,  consist  of  three  officers  or 
employees  of  the  Procuring  Activity  con¬ 
cerned,  who  shall  be  designated  by  name. 
Unless  otherwise  provided  in  the  instru¬ 
ment  of  delegation,  (1)  a  majority  of 
said  board  shall  determine  its  action,  (2) 
any  instrument  or  contract  whatsoever 
evidencing  action  taken  by  the  board 
may  be  signed  in  its  name  by  any  mem¬ 
ber  of  the  board,  and  (3)  any  two  mem¬ 
bers  of  such  board  shall  constitute  a 
quorum. 

(b)  Appointment  of  all  such  boards 
or  of  new  personnel  to  such  boards  shall 
be  upon  request  made  to  the  officer  hav¬ 
ing  appointing  authority  (see  S  598.1501- 
9) .  Such  request  shall  include  the  name, 
rank  or  grade,  and  a  brief  statement  of 
qualifications  with  respect  to  each  officer 
or  employee  to  whom  the  delegation  la 


desired.  The  appointing  officer  may  ap¬ 
point  any  commissioned  officer  of  the 
Department  within  his  command,  or  any 
civilian  employee  in  the  Department 
within  his  jurisdiction,  whom  he  deems 
to  be  responsible  and  qualified  by  reason 
of  having  had  substantial  business  or 
legal  experience  in  procurement  or  pat¬ 
ent  matters. 

(c)  The  name  of  the  board  shall  be 
specified  in  the  request  for  the  appoint¬ 
ment,  and  in  the  instrument  appointing 
such  board. 

§  598.1605-2  Duties  of  chiefs  of  tech¬ 
nical  services,  (a)  The  chief  of  each 
technical  service,  or  such  other  delegate 
within  his  service  as  he  may  designate, 
is  charged  with  the  duty  of  taking  ap¬ 
propriate  action  with  respect  to  each 
such  claim  pertaining  to  the  procure¬ 
ment  responsibilities  of  his  service 
promptly  after  knowledge  thereof  is 
brought  to  his  attention  where  either 
such  a  claim  has  been  made  or  may  be 
reasonably  anticipated.  Such  action  in¬ 
cludes  the  following: 

(1)  Writing  the  claimant  or  his  repre¬ 
sentative  acknowledging  receipt  of  the 
communication  in  which  such  claim  is 
asserted.  An  authorized  form  of  ac¬ 
knowledgment  is  set  forth  in  §  598.- 
1605-4. 

(2)  Requiring  the  representative  of  the 
claimant  to  file  in  duplicate,  a  Notice  of 
Appearance  in  the  form  prescribed  by 
paragraph  (b)  of  §  583.1  of  this  title. 

(3)  Transmitting  direct  to  the  Chief, 
Patents  Division,  OJAG,  a  copy  of  the 
communication  in  which  any  such  claim 
is  asserted  or  reported. 

(4)  Requesting  clearance  from  the 
Chief,  Patents  Division,  OJAG,  to  in¬ 
vestigate  and  settle  each  such  claim  pur¬ 
suant  to  §  598.1605-5. 

(5)  Investigating  each  such  claim  upon 
clearance  from  the  Chief,  Patents  Di¬ 
vision,  OJAG,  and,  if  deemed  appropri¬ 
ate  by  the  Delegate,  settling  the  same 
pursuant  to  paragraphs  §§  598.1605-8 
through  598.1605-14. 

(6)  Preparing  and  transmitting  to  the 
Chief,  Patents  Division,  OJAG,  pursuant 
to  §  598.1605-6,  a  report  containing  the 
full  statements  required  by  the  act  re¬ 
quiring  reports  to  the  Attorney  General 
(see  §  598.1602-5)  with  respect  to  each 
such  claim  in  which  no  settlement  is 
effected. 

(7)  Making  the  required  distribution 
of  each  contract  of  settlement  or  partial 
settlement  of  such  claim  pursuant  to 
§  598.1605-14. 

(b)  The  actions  as  set  forth  in  para¬ 
graph  (a)  of  this  section,  and  wherever 
referred  to  in  these  sections,  may  be 
performed  by  an  authorized  representa¬ 
tive  of  the  delegate,  except  for  the  execu¬ 
tion  of  contracts  entered  into  pursuant 
to  paragraph  (a)  (5)  of  this  section,  and 
the  execution  of  reports  prepared  pursu¬ 
ant  to  paragraph  (a)  (6)  of  this  section. 

§  598.1605-3  Reporting  of  claims. 
The  chief  of  each  technical  service  shall 
issue  necessary  instructions  to  all  offi¬ 
cers  and  employees  of  his  service  to  pro¬ 
vide  for  prompt  submission,  to  the  chief 
legal  or  patent  officer  in  the  headquar¬ 
ters  of  his  service,  of  (a)  all  communi¬ 
cations  received  in  his  service  asserting 
such  claims,  and  (b)  all  reports  received 


by  Contracting  Officers  in  his  service 
from  Contractors  under  §  408.102  of  this 
title  of  such  claims  relating  to  the  al¬ 
leged  manufacture,  use,  sale,  or  other 
disposition  of  inventions  by  or  for  the 
Government.  All  communications  as¬ 
serting  claims  received  by  other  agencies 
of  the  Department  shall  be  sent  to  the 
Chief,  Patents  Division,  OJAG,  who  will 
forward  the  same  for  processing  under 
these  sections,  to  the  chief  legal  or  patent 
officer  of  the  technical  service  which 
appears  to  have  the  dominant  interest 
in  the  claim. 

§  598.1605-4  Correspondence  with 
claimant.  No  delegate  shall  concede  in 
writing,  addressed  to  any  claimant,  po¬ 
tential  claimant,  or  the  representative 
of  either,  the  merit  or  value  of  such 
claim,  except  so  far  as  such  concession 
may  be  embodied  in  an  agreement  exe¬ 
cuted  by  the  United  States  in  settle¬ 
ment  and  compromise  thereof  in  com¬ 
pliance  with  the  pertinent  sections 
hereof.  This  is  in  keeping  with  the  pol¬ 
icy  of  the  Department  of  the  Army  to 
furnish  no  information  which  might  be 
used  as  the  basis  or  in  support  of  a  claim 
against  the  Government.  Upon  receipt 
of  a  notice  of  infringement,  the  delegate 
shall  acknowledge  receipt  thereof.  The 
following  form  of  letter  is  authorized  for 
that  purpose,  subject  to  such  modifica¬ 
tions  as  may  be  required  by  the  nature 
of  the  claim  presented: 

[Letterhead  of  Delegate] 

[Date] 

John  Doe, 

Title  Guarantee  Building. 

Miami,  Florida. 

Dear  Sir; 

Your  letter  to _ dated - - 

19__,  stating  that  United  States  Letters  Pat¬ 
ent  No. _ _  granted  (date  of  patent), 

to  (patentee’s  full  name),  of  (city  and 
state),  for  “(title  of  Invention)”,  is  (are) 
Infringed  by  (item  or  process)  allegedly 
being  used  by  the  Department  of  the  Army, 
has  been  referred  to  this  office  for  necessary 
action  and  direct  reply, 

I  am  directed  by  the  Secretary  of  the  Army 
to  Inform  you  that  the  matter  presented 
in  yovu"  letter  will  be  carefully  Investigated 
and  that  you  will  be  Informed  of  the  De¬ 
partment  of  the  Army’s  conclusions  upon 
completion  of  such  investigation. 

To  aid  in  such  investigation,  it  is  requested 
that  you  furnish  this  office  as  promptly  as 
possible  the  following  information  and 
material : 

( 1 )  Copy  of  the  file  wrapper  and  contents 
of  the  patent(8)  in  question. 

(2)  Copies  of  all  patents  and  publications 
cited  by  the  Patent  Office  during  the  pros¬ 
ecution  of  the  application  (s)  for  such 
patent(s). 

(3)  The  names  and  addresses  of  licensees, 
if  any. 

(4)  Copies  of  license  agreements. 

(5)  Brief  statement  of  any  litigation  in 
which  the  patent  (s)  have  been  or  are  now 
Involved. 

(6)  List  of  all  notices  of  infringement 
which  you  have  sent  to  alleged  infringers 
of  the  patent  (except  the  alleged  infringers 
Included  in  your  statement  of  litigation). 
Including  but  not  limited  to  any  other  de¬ 
partments  and  agencies  of  the  Government. 

Sincerely  yours, 

[Signature  of  Delegate] 

§  598.1605-5  Clearance  to  investigate. 
(a)  Promptly  after  receipt  of  a  notice 
or  report  of  such  a  claim  the  delegate 
shall  request  in  writing,  from  the  Chief, 
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Patents  Division,  OJAG,  clearance  to 
investigate  and  to  settle  the  same.  So 
far  as  practicable,  one  delegate  shall  rep- 
re.sent  the  Department  in  the  investiga¬ 
tion  and  settlement  of  each  such  claim. 

(b)  Each  request  for  clearance  shall 
be  submitted  in  eight  copies  and  shall 
include  the  following: 

(1)  The  name  and  address  of  each 
claimant  or  prospective  claimant. 

(2)  The  name  and  address  of  each 
Contractor  and  subcontractor  who  is 
believed,  to  the  extent  disclosed  by  a 
cursory  search  in  the  headquarters  of 
the  delegate,  to  have  performed  the 
alleged  infringing  acts. 

(3)  The  number  and  date  of  each 
patent,  and  the  serial  number  and  filing 
date  of  each  patent  application  involved. 

(4)  Description  of  the  alleged  infring¬ 
ing  subject  matter  in  sufidcient  detail  to 
permit  other  procuring  services  to  deter¬ 
mine  therefrom  whether  they  have  an 
interest  in  the  matter. 

(5)  A  copy  of  the  communication 
from  the  claimant,  if  any. 

(6)  A  copy  of  the  Notice  of  Appear¬ 
ance  required  in  §  598.1605-2  (a)  (2). 

(c)  The  Chief,  Patents  Division, 
OJAG,  upon  receipt  of  the  request  for 
clearance,  shall  determine  (1)  from  his 
files,  (2)  from  the  Government  Register 
of  Patent  Rights,  U.  S.  Patent  Office 
(provided  for  in  Executive  Order  No. 
9424,  18  February  1944,  9  F.  R.  1959), 
and  (3)  from  the  Department  of  Justice, 
whether  the  Department  of  the  Army  or 
any  other  department  or  agency  of  the 
Government  has  investigated  or  settled, 
or  received  a  report  or  notice  of,  a  claim 
pertaining  to  the  same  subject  matter, 
and  shall  then  grant  such  clearance  in 
writing  as  appears  proper. 

(d)  Upon  granting  of  the  clearance 
by  the  Chief,  Patents  Division,  the  dele¬ 
gate  granted  clearance  shall,  in  accord¬ 
ance  with  §  598.1605-2  (a)  (4),  proceed 
on  behalf  of  the  Department  of  the 
Army  to  investigate  the  claim,  and,  if 
deemed  appropriate  by  him,  to  settle  the 
same  pursuant  to  §§  598.1605-8  through 
598.1605-14. 

(e)  The  Chief,  Patents  Division, 
OJAG,  shall  send  copies  of  said  request 
for  clearance  and  of  said  clearance  to 
the  chief  patent  officer  (or  the  chief  legal 
officer,  if  there  be  no  chief  patent  officer) 
of  each  of  the  Procuring  Activities  of  the 
Department,  except  those  which  clearly 
would  have  no  interest  in  or  information 
pertinent  to  the  matter.  Elach  such  of¬ 
ficer  to  whom  said  copies  are  sent  shall 
promptly  investigate  the  procurement  in 
his  service  and  notify  the  delegate  to 
whom  clearance  has  been  issued  of  the 
interest,  if  any,  of  his  service  in  the  mat¬ 
ter  and  of  any  pertinent  information 
contained  in  his  files.  Negative  rep)orts 
should  be  made  when  justified  by  the 
facts.  Where  such  report  by  a  profcuring 
service  to  the  said  delegate  refers  to 
procurement  of  that  service  which  is 
pertinent  to  such  claim,  the  report  shall 
include  a  description  (with  drawings, 
where  necessary),  of  the  procured  ma¬ 
teriel  sufficient  to  enable  the  delegate  to 
determine  whether  such  procurement 
cor^titutes  infringement  under  such 
claim,  together  with  said  officer’s  opinion 
d|^n  the  question  of  infringement  and 
we  reasons  therefor.  Any  chief  patent 


or  legal  officer  notified  of  the  granting  of 
clearance  to  a  delegate,  who  fails  to  make 
the  above-mentioned  report  promptly  to 
such  delegate  shall  be  requested  in  writ¬ 
ing  by  the  delegate  to  render  such  re¬ 
port.  No  claim  shall  be  settled  by  a 
delegate  or  a  final  report  upon  a  non- 
settled  claim  rendered  pursuant  to 
§  598.1605-6  until  reports  are  received  by 
said  delegate  from  each  chief  patent  or 
legal  officer  notified  of  the  granting  of 
the  clearance,  imless  adequate  explana¬ 
tion  for  the  absence  of  any  such  report 
is  presented. 

§  598.1650-6  Final  report  by  delegate 
where  no  settlement  of  claim  is  made. 
A  final  written  report  (in  duplicate)  of 
the  results  of  the  investigation  made  on 
behalf  of  the  Department,  including  rec¬ 
ommendations  and  conclusions  of  the 
delegate  on  behalf  of  the  Department 
will  be  made  by  him  to  the  Chief,  Pat¬ 
ents  Division,  OJAG,  with  respect  to  each 
such  claim  in  which  (a)  settlement  is 
believed  to  be  inadvisable,  or  (b)  the 
Delegate  has  teen  unable  to  settle  upon 
terms  deemed  reasonable  by  him, 
whether  or  not  such  claim  is  covered  by 
an  indemnity  agreement.  Each  such 
report  shall  be  clearly  marked  “Legal 
Memorandum  for  the  Guidance  of  Ad¬ 
ministrative  Officials,”  and,  in  addition, 
shall  bear  such  military  classification 
marking,  if  any,  as  shall  be  deemed  ap¬ 
propriate  by  the  technical  service  of  the 
delegate  in  accordance  with  the  provi¬ 
sions  of  part  505  and  part  509  of  this 
title.  A  copy  of  such  report  shall  be  for¬ 
warded  by  the  delegate  to  the  Heads  of 
all  the  interested  Procuring  Activities 
concurrently  with  transmittal  of  the 
original  (and  duplicate)  to  the  Chief, 
Patents  Division,  OJAG.  This  final  re¬ 
port,  which  is  to  serve  as  a  basis  for  com¬ 
pliance  with  the  Act  requiring  reports  to 
the  Attorney  General,  i.  e..  Section  188, 
Revised  Statutes  (see  §  598.1602-5), 
will  include,  so  far  as  is  relevant  and 
practicable,  all  of  the  following  informa¬ 
tion: 

(1)  Numbers  and  dates  of  all  contracts 
and  subcontracts  for  procurement  of  the 
item  in  question,  together  with  the  name 
and  address  of  each  Contractor  and  sub¬ 
contractor  concerned,  and  the  text  of 
each  Contractor’s  agreement,  if  any,  to 
indemnify  the  Government  against  lia¬ 
bility  for  infringement,  or  a  statement 
that  there  is  no  such  indemnity  agree¬ 
ment.  This  information  is  to  include 
contracts  of  other  Procuring  Activities 
and  other  departments  or  agencies  of  the 
Government  involved,  if  any. 

(2)  Extent  and  dates  of  alleged  in¬ 
fringement. 

(3)  Statement  as  to  whether  the  (Gov¬ 
ernment  by  a  duly  authorized  agent  or 
official  has  given  its  authorization  or 
consent  to  the  manufacture  or  use  of  the 
article,  material,  design,  or  process  upon 
which  such  claim  is  or  will  be  based. 

(4)  Statement  of  effective  date  of 
marking  or  of  notice  under  the  Patent 
Marking  Statute,  if  pertinent.  (See 
§  598.1602-2.) 

(5)  Copies  of  patents  alleged  to  be 
infringed  or,  in  case  such  claim  arises 
under  the  Air  Corps  Act  (see  §  598.1602- 
4),  claimant’s  disclosure  of  his  design. 


(6)  Result  of  title  search,  including 
examination  of  Government  Register  of 
Patent  Rights  (Executive  Order  9424,  18 
Feb.  1944). 

(7)  A  full  and  complete  disclosure  of 
the  alleged  infringing  device,  material, 
design,  or  process  (including  a  detailed 
description  thereof,  together  with  draw¬ 
ings,  photographs,  and  specimens  in 
proper  cases)  sufficient  to  determine 
whether  infringeineut  is  present. 

(8)  Report  of  date  and  extent  of  prior 
art  searches  in  each  of  the  following 
categories: 

(i)  Prior  art  patents  and  publications. 

(ii)  Pending  applications  filed  by  the 
service  conducting  the  investigation. 

(iii)  Prior  public  uses. 

(9)  Copies  of  prior  art  patents  and 
publications,  and  full  and  complete  de¬ 
scription  (and  where  practicable,  a  draw¬ 
ing,  sketch,  photograph,  or  specimen)  of 
prior  uses  relied  upon  by  the  delegate. 

(10)  Statement  of  the  extent  to  which 
royalties,  if  any,  have  been  adjusted  by 
the  Department  under  the  Royalty  Ad¬ 
justment  Act.  (See  §  598.1602-6.) 

(11)  Statement  as  to  whether  or  not 
the  manufacture  or  use  of  the  invention 
occurred  while  the  owner  of  the  patent 
was  in  the  employment  or  service  of  the 
Government. 

(12)  Statement  as  to  whether  or  not 
the  patent  was  based  upon  an  invention 
made  during  the  time  the  inventor  was 
in  the  employment  or  service  of  the 
Government. 

(13)  Names  and  addresses  of  prospec¬ 
tive  witnesses  (fact  and  expert)  and, 
where  pertinent  to  validity  or  infringe¬ 
ment,  signed  statements  of  witnesses. 
Where  a  witness  refuses  to  sign  a  state¬ 
ment,  a  statement  of  the  interviewing 
officer  setting  forth  the  facts  which  the 
witness  may  be  expected  to  state  if 
called  to  testify. 

(14)  Conclusions  regarding  infringe¬ 
ment  (with  respect  to  all  departmental 
procurement  involved)  and  reasons 
therefor. 

(15)  Conclusions  regarding  validity 
and  reasons  therefor.  No  conclusions 
regarding  validity  need  be  stated,  if  the 
delegate’s  conclusions  given  under  para¬ 
graph  (n)  of  this  section  are  that  in  his 
opinion  there  is  clearly  no  infringement 
present. 

(16)  Conclusions  regarding  Govern¬ 
ment  liability,  the  estimated  money  value 
of  the  claim,  and  an  estimate  of  future 
procurement  involving  possible  increase 
of  the  claim. 

(17)  Summary  of  unsuccessful  nego¬ 
tiations  for  settlement,  if  any. 

(18)  Recommendations. 

§  598.1605-7  Action  and  authority  of 
the  Chief,  Patents  Division,  OJAG. 
(a)  The  Chief,  Patents  Division,  OJAG, 
shall  coordinate  the  processing  under 
this  subpart  of  such  claims  and  may  re¬ 
quest  such  status  reports  from  the  Del¬ 
egates  as  are  necessary  for  this  purpose. 

(b)  Upon  receipt  from  a  Delegate  of 
a  final  report  imder  §  598.1605-6,  the 
Chief,  Patents  Division,  OJAG,  shall 
promptly  review  the  same.  In  each  case 
where  a  communication  has  teen  re¬ 
ceived  in  which  such  a  claim  is  asserted, 
the  Chief,  Patents  Division,  OJAG,  shall 
write  a  letter  to  the  claimant,  or  his 
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representative,  stating  the  final  conclu¬ 
sions  of  the  Department  with  respect  to 
such  claim,  and  shall  send  copies  thereof 
to  the  Delegate  and  the  Head  of  each 
interested  Procuring  Activity. 

(c)  If,  upon  reviewing  the  final  report, 
the  Chief,  Patents  Division,  OJAG, 
deems  it  advisable,  he  shall  make  a 
search  of  one  or  more  of  the  following 
possible  sources  of  additional  prior  art 
and,  if  the  results  of  such  search  so 
indicate,  he  shall  make  a  supplemental 
report,  stating  conclusions  supplemental 
to  the  conclusions  stated  in  the  Del¬ 
egate’s  final  report,  and  send  a  copy  of 
such  supplemental  report  to  the 
delegate; 

( 1 )  Patent  applications  which  are  the 
subject  of  secrecy  orders  under  the  In¬ 
vention  Secrecy  Act  (see  §  598.1602-3)  in 
which  the  inventions  disclosed  therein 
have  been  tendered  to  the  Government 
for  its  use. 

(2)  Patent  applications  filed  by  pro¬ 
curing  services  other  than  the  investi¬ 
gating  service. 

(3)  To  the  extent  available,  patent 
applications  filed  by  other  departments 
or  agencies  of  the  Government. 

(d)  If,  upon  reviewing  the  Delegate’s 
final  report,  the  C3iief,  Patents  Division, 
OJAG,  disagrees  with  the  conclusions 
regarding  infringement  or  validity,  he 
shall  make  a  supplemental  report  stat¬ 
ing  his  supplemental  conclusions  and 
send  a  copy  of  such  supplemental  re¬ 
port  to  the  Delegate. 

(e)  Upon  completion  of  the  final  re¬ 
port.  the  Chief,  Patents  Division,  OJAG, 
shall  advise  the  Attorney  General 
thereof. 

§  598.1605-8  Available  "procedure  for 
the  settlement  of  such  claims  and  pro¬ 
curement  of  invention  and  patent  rights 
incident  thereto,  (a)  The  Delegate  to 
whom  the  claim  has  been  cleared  may, 
subject  to  the  availability  of  appropria¬ 
tions  and  allotments  of  funds  in  his 
service  and  subject  to  such  rules  and 
regulations  governing  the  exercise  of 
delegated  powers  as  are  or  may  from 
time  to  time  be  prescribed,  settle  such 
claim — 

(1)  By  causing  the  United  States  to 
execute  a  contract  of  release,  release  and 
license,  or  release  and  assignment  with 
the  legal  and  equitable  owner  (s)  pro¬ 
viding  for  a  payment  or  payments  ag¬ 
gregating  more  than  $1  to  be  made  by 
the  Government  under  the  provisions  of 
the  following  sections  (see  §  598.1606-9 
and  form  suggested  therein). 

(2)  By  receiving  from  the  legal  and 
equitable  owner(s),  or  by  causing  the 
United  States  to  execute  a  contract  of 
release,  release  and  license,  or  release 
and  assignment  which  does  not  provide 
for  payments  aggregating  more  than  one 
dollar  ($1.00)  to  be  made  to  the  Govern¬ 
ment.  (See  §  598.1606-8  and  form  sug¬ 
gested  therein.) 

(b)  No  contract  shall  be  made  which 
includes  a  release  of  such  a  claim,  or 
a  license,  which  will  inure  to  the  bene¬ 
fit  of  a  Contractor  who  has  agreed  to 
indemnify  the  Government  (see  §  408.105 
of  this  title  and  §  598.105)  by  releasing 
or  discharging  such  Contractor  in  whole 
or  in  part  from  his  obligation  of  indem¬ 
nity.  unless  such  Contractor  is  made  a 


party  to  the  contract  and  appropriate 
arrangements  are  made  to  the  end  that 
the  Contractor  shall  pay  all  money  con¬ 
sideration  flowing  to  the  claimant  or 
potential  claimant  which  is  attributable 
to  that  part  of  the  release  or  license 
which  benefits  the  Contractor. 

§  598.1605-9  Settlement  with  foreign 
claimants.  No  contract  of  settlement  of 
patent  infringement  liability,  or  other 
liability  for  use  of  inventions,  shall  be 
made  with  a  national  of  lend-lease  bene¬ 
ficiary  governments,  or  governments 
which  are  within  the  scope  of  the  Mu¬ 
tual  Defense  Assistance  Program,  with¬ 
out  first  obtaining  the  written  approval 
of  the  Chief,  Patents  Division,  OJAG. 

§  598.1605-10  Fiscal  procedures,  (a) 
An  agreement  to  pay  a  fixed  amount  for 
the  purchase  of  a  paid  up  license  and 
release  or  an  assignment  and  release,  or 
a  release  either  by  way  of  lump  sum  pay¬ 
ment  or  an  amount  determinable  at  the 
time  of  execution  of  the  contract,  is  sub¬ 
ject  to  the  provision  that  allotment  of 
funds  made  for  supplies  will  not  be  ex¬ 
ceeded.  OflBcers  charged  with  making 
contracts  will  submit,  prior  to  the  incur¬ 
rence  of  obligations,  all  proposed  con¬ 
tracts  to  the  fiscal  oflBcer  for  verification 
as  to  the  sufficiency  of  funds  for  that 
purpose.  The  following  statement  will 
be  included  on  the  face  of  the  contract: 

The  supplies  and  services  to  be  obtained 
by  this  instrument  are  authorized  by,  are 
for  the  purpose  set  forth  in,  and  are  charge¬ 
able  to  the  following  allotments,  the  avail¬ 
able  balances  of  which  are  sufficient  to  cover 
the  cost  of  the  same. 

(b)  An  agreement  to  pay  running 
royalties  on  future  procurement  pro¬ 
portioned  to  use  is  not  subject  to  the  pro¬ 
vision  mentioned  in  paragraph  (a)  of 
this  section,  nor  need  the  period  of  pay¬ 
ment  be  limited  to  the  period  for  which 
existing  appropriations  are  available. 
The  Comptroller  General  has  ruled  (MS. 
Comp.  Gen.  A-76676,  dated  5  May  1937) 
that  such  an  agreement  takes  effect  only 
in  connection  with,  and  to  the  extent  of, 
future  procurement  under  the  license, 
and  if  such  procurement  is  within  appro¬ 
priations  and  allotments  then  existing, 
they  will  cover  the  royalty  agreed  to  be 
paid  in  respect  thereto. 

(c)  The  annual  Military  Appropria¬ 

tion  Act  contains  the  following  provi¬ 
sion:  i 

Appropriations  for  the  military  depart¬ 
ments  available  for  procurement  or  manu¬ 
facture  of  supplies,  equipment,  and  materials 
shall  hereafter  be  available  for  the  purchase 
or  other  acquisition  of  (a)  copyrights,  letters 
patent,  applications  for  letters  patent,  (b) 
licenses  under  copyrights,  under  letters  pat¬ 
ent,  and  under  applications  for  letters  pat¬ 
ent.  and  (c)  designs,  processes,  and  manu- 
facuring  data;  and  shall  also  be  available  for 
the  purchase  or  other  acquisition  of  releases, 
before  suit  is  brought,  for  past  infringement 
of  letters  patent.  Any  such  purchase  or 
other  acquisition  shall  pertain  to  supplies, 
equipment,  materials,  or  processes  produced 
or  used  by  or  for,  or  useful  to,  the  depart¬ 
ment  concerned. 

These  funds  are  available  for  the  pay¬ 
ment  for  releases,  licenses,  and  assign¬ 
ments  entered  into  in  accordance  with 
the  provisions  of  these  sections:  Pro¬ 
vided,  however.  That  no  payment  shall 
be  made  for  the  release  of  such  a  claim 


or  any  portion  of  such  a  claim  the  li¬ 
ability  for  which  is  barred  by  the  statute 
of  limitations  or  by  other  statute. 

(d)  In  cases  where  it  is  determined 
to  be  in  the  interest  of  the  Government 
to  settle  such  a  claim  where  no  funds 
therefor  are  available  or  appropriated, 
the  settlement  contract  shall  be  made 
with  the  payment  being  conditioned 
upon  availability  of  appropriations,  and 
request  for  appropriations  for  the  pur¬ 
pose  shall  be  made  through  the  appro¬ 
priate  fiscal  channels. 

§  598.1605-11  Disclosure  of  informa¬ 
tion  to  claimants  and  their  representa¬ 
tives.  In  order  that  settlements  advan¬ 
tageous  to  the  Government  may  be 
secured,  any  Delegate  holding  the 
powers,  duties,  and  authorities  of 
§  598.1604-2,  and  any  authorized  repre¬ 
sentative  of  such  delegate,  may,  in  the 
performance  of  his  official  duties  and 
when  he  has  reason  to  believe  that  such 
action  would  be  to  the  advantage  of  the 
United  States,  disclose  to  the  claimant, 
potential  claimant,  or  authorized  repre¬ 
sentative  of  either,  any  facts  or  matter 
of  evidence  which  appear  to  bear  upon 
his  claim  or  its  value,  except  as  con¬ 
siderations  of  military  security  may  in¬ 
dicate  such  disclosure  would  be  inad¬ 
visable.  (See  Judge  Advocate  General 
Opinions  identified  as  SPJGA  1944/ 
11256,  25  Oct.  1944  and  SPJGA  1945/ 
2553,  9  Mar.  1945.) 

§  598.1605-12  Contracts  requiring  ap¬ 
proval.  Approval  by  the  Chief,  Pur¬ 
chases  Branch,  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  is  re¬ 
quired  of  all  contracts  made  under  the 
provisions  of  this  part  whether  or  not 
executed  by  the  Government,  under  the 
following  conditions: 

(a)  Where  the  contract  provides  for 
total  payments  by  the  Government  ag¬ 
gregating  $25,000  or  more. 

(b)  Where  any  of  the  following  listed 
contract  clauses  are  omitted  from  the 
class  of  contract  specified  for  their  use, 
or  deviate  from  the  form  prescribed  or 
authorized  therein: 

“Non-Estoppel”  Clause.  (See  §  598.1606-5.) 

“Protection  Against  Unjust  Payments" 
Clause  (see  §  598.1606-6  (1)). 

“Reserved  Rights”  Clause  (see  §  598.1606-6 
(g)). 

(c)  The  scope  of  the  license  with  re¬ 
spect  to  domestic  practice  is  limited  to— 

(1)  A  term  less  than  the  life  of  any 
patent  involved. 

(2)  Any  particular  governmental  pur¬ 
pose. 

(3)  Less  than  all  governmental  ageiP 
cies  on  the  same  terms. 

(4)  Disposition  rights  otherwise  than 
according  to  law. 

(dX  Where  the  rights  obtained  are  a 
release  of  past  information  only. 

(e)  In  contracts  for  payment  of  run¬ 
ning  royalties,  where  no  provision  for 
termination  by  the  Government  is  in¬ 
cluded,  or  where  the  period  in  which  such 
termination  may  be  made  is  longer  than 
one  year. 

(f )  If  the  contract  conveys  to  the  C5o^ 
ernment  license  rights  under  an  issued 
patent  and  does  not  contain  a  release  of 
past  infringement  of  substantially  the 
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same  scope  as  the  contract  clause  pre¬ 
scribed  in  §  598.1606-4. 

§  598.1605-13  Submission  of  contracts 
for  approval,  (a)  When  a  contract  made 
under  the  provisions  of  these  sections 
requires  the  approval  of  the  Chief,  Pur¬ 
chases  Branch,  Assistant  Chief  of  Staff, 
G-4,  it  shall  be  submitted  to  that  office, 
with  the  number  of  copies  desired  ap¬ 
proved  and  returned.  There  shall  also 
be  submitted  with  the  contract  a  memo¬ 
randum  of  facts  signed  by  the  delegate 
containing  the  following: 

(1)  Identification  and  brief  descrip¬ 
tion  of  the  subject  matter  of  the  patent, 
patent  application,  or  invention  involved 
in  the  claim  being  settled. 

(2)  Date  of  clearance  from  the  Chief, 
Patents  Division,  OJAG,  to  investigate 
and  to  negotiate  settlement  of  the  claina, 
if  deemed  advisable. 

(3)  A  brief  statement  of  the  dele¬ 
gate’s  conclusions  regarding  validity  and 
infringement  and  the  reasons  therefor. 

(4)  A  statement  of  the  extent  of  Gov¬ 
ernment  use  of  the  invention  (s),  includ¬ 
ing  the  estimated  money  value  of  the 
claim,  if  any,  and  an  estimate  of  future 
procurement,  if  any,  involving  possible 
increase  of  the  amount  of  the  claim. 

(5)  Specific  reference  to  the  sections 
of  this  chapter  which  require  the  ap¬ 
proval  of  the  contract. 

(6)  Reasons  for  omission  of,  or  de¬ 
viation  in,  any  prescribed  contract 
clause,  if  such  be  the  fact,  together  with 
statement  of  efforts  made  to  obtain  in¬ 
clusion  of  such  contract  clause  or  ac¬ 
ceptance  thereof  in  its  prescribed  form. 
If  there  is  a  deviation  in  a  prescribed 
contract  clause,  the  deviation  shall  be 
pointed  out  preferably  by  a  composite 
draft  of  the  clause,  showing  new  ma¬ 
terial  added,  by  underscoring,  and  mat¬ 
ter  deleted,  by  lining  out  such  deleted 
matter. 

(7)  Recommendation  that  the  con¬ 
tract  be  approved  and  the  reasons 
therefor. 

(b)  Concurrently  with  the  above  ac¬ 
tion,  there  shall  be  forwarded  to  the 
Chief,  Patents  Division,  OJAG,  a  copy 
of  the  contract  and  said  memorandum 
of  facts. 

§  598.1605-14  Contract  numbering 
and  distribution,  (a)  The  Department 
will  obtain  the  original  and  at  least  one 
executed  duplicate  original  of  each  li¬ 
cense,  assignment,  and  release  made 
under  the  provisions  of  these  sections. 

(b)  Licenses,  assignments,  and  re¬ 
leases  which  are  executed  by  the  Gov¬ 
ernment  shall  be  numbered,  if  the  actual 
or  estimated  amount  involved  is  $5,000 
or  more,  or  it  is  contemplated  that  more 
than  one  payment  (or  receipt)  will  be 
Involved,  regardless  of  the  amount  in¬ 
volved. 

(c)  The  original  of  every  license,  as¬ 
signment,  and  release,  except  those 
which  do  not  involve  the  payment  of 
Dioney  to  the  Contractor,  shall  be  for¬ 
warded  by  the  delegate  to  the  Chief, 
Audit  Division,  General  Accounting 
Office,  Room  506,  Old  Post  Office  Build- 
tog,  12th  and  Pennsylvania  Avenue  NW., 
Washington  25,  D.  C. 

(d)  The  original  or  the  executed 
duplicate  original  of  every  license,  as¬ 


signment,  and  release,  together  with  a 
second  copy  (photostatic  preferred), 
shall  be  transmitted  without  delay  by 
the  delegate  to  the  Chief,  Patents  Divi¬ 
sion,  OJAG,  for  recording  in  the  United 
States  Patent  Office  under  Executive 
Order  9424,  18  February  1944  (9  F.  R. 
1959),  and  for  permanent  filing  there¬ 
after.  In  transmitting  each  such  in¬ 
strument  for  recording,  the  delegate  will 
indicate  in  which  of  the  following  three 
Government  registers  maintained  by  the 
Patent  Office,  the  instrument  should  be 
recorded : 

(1)  The  register  open  to  examination 
by  the  general  public. 

(2)  The  register  available  for  exami¬ 
nation  and  inspection  only  by  duly  au¬ 
thorized  representatives  of  the  Govern¬ 
ment. 

(3)  The  secret  register,  access  to 
which  may  be  had  only  upon  written 
authority  from  the  head  of  the  depart¬ 
ment  or  agency  which  submitted  the  in¬ 
strument  and  requested  secrecy  (9  F.  R. 
4159). 

(e)  Each  instrument  shall  be  for¬ 
warded  for  recording  with  a  memoran¬ 
dum  or  letter  setting  forth  the  following 
information : 

(1)  The  name  of  the  claimant  and  the 
name  of  the  releasor,  licensor,  or  as¬ 
signor. 

(2)  The  patentee  or  inventor’s  name. 

(3)  The  number  of  the  patent  or  serial 
number  of  the  patent  application  in¬ 
volved. 

(4)  Date  of  issue  of  the  patent  or  filing 
date  of  the  application. 

(5)  Date  of  clearance  from  the  Chief, 
Patents  Division,  OJAG,  to  investigate 
and  settle  the  claim  involved.  (See 
§  598.1605-5.) 

(6)  A  statement  that  the  instrument 
effect®  settlement  of  the  claim  for  which 
the  above  clearance  was  granted. 

(f)  A  copy  of  each  license  which  pro¬ 
vides  for  the  payment  of  running  royal¬ 
ties  shall  be  transmitted  by  the  delegate 
to  each  of  the  Heads  of  the  Procuring 
Activities  for  the  attention  of  the  chief 
legal  or  patent  officer  thereof.  Receipt 
of  such  copy  shall  place  the  recipient 
Head  of  a  Procuring  Activity  on  notice 
that  future  procurement  of  the  licensed 
subject  matter  requires  the  payment  of 
royalties  to  the  licensor.  (See  §  598.1606- 
6  (c) .)  Heads  of  the  Procuring  Activities 
shall  notify,  or  cause  to  be  notified,  pro¬ 
curement  and  price  analysis  offices  af¬ 
fected. 

§  598.1606  Contract  clauses  and  forms. 
The  following  contract  clauses  and  forms 
are  applicable  to  contracts  for  the  settle¬ 
ment  of  infringement  claims. 

§  598.1606-1  Mandatory  contract 
clauses.  'The  following  clauses  shall  be 
used  in  all  contracts  except  as  otherwise 
indicated  in  the  instructions  preceding 
the  clause. 

(a)  The  “Officials  Not  to  Benefit” 
clause  (see  §  406.103-19  of  this  title)  in 
every  license,  assignment,  and  release 
which  is  executed  by  the  Government. 

(b)  The  “Covenant  against  Contin¬ 
gent  Fees”  clause  (see  §  406.103-20  of 
this  title)  in  every  license,  assignment, 
and  release  which  is  executed  by  the 
Government. 


(c)  The  “Assignment  of  Claims” 
clause  (see  §  406.103-8  of  this  title)  if 
the  contract  provides  for  payments  by 
the  Government  aggregating  $1,000  or 
more. 

(d)  The  “Nondiscrimination  in  Em¬ 
ployment”  clause  (see  §  406.103-18  of 
this  title)  if  the  performance  of  the  con¬ 
tract  involves  the  employment  of  per¬ 
sons  by  the  Contractor. 

(e)  The  “Disputes”  clause  (see 
§  406.103-12  of  this  title)  if  the  contract 
calls  for  payments  by  the  Government 
aggregating  $20,000.  This  clause  is  rec¬ 
ommended  for  inclusion  in  contracts  of 
smaller  amount. 

§  598.1606-2  The  license  grant  clauses. 
The  contract  clauses  set  forth  in  this 
section  are  suggested  forms  for  express¬ 
ing  the  license  grant: 

(a)  The  following  clause  is  suggested 
for  all  contracts  except  those  for  the 
payment  of  running  royalties: 

License 

(a)  Contractor  agrees  to  and  does  hereby 
grant  and  convey  to  the  Government,  an 
Irrevocable,  nonexclusive,  nontransferable 
and  paid  up  license  under  the  following 
patent(s)  (and  application(s)  for  patent] 
to  practice  and  cause  to  be  practiced  for 
the  Government  any  and  all  of  the  Inven¬ 
tions  thereof  in  the  manufacture,  use  and 
disF>ositicn  of  any  article  or  material,  and 
in  the  use  of  any  method,  in  accordance 
with  law: 


U.  S.  Patent  No. _  Date  . 

Application  Piling 

Serial  No. _  Date  , 


[together  with  corresponding  foreign  pat¬ 
ents  and  applications  for  patent,  insofar  as 
Contractor  has  the  right  to  grant  licenses 
thereunder]. 

(b)  Nothing  contained  herein  shall  limit 
any  rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(b)  In  contracts  requiring  the  pay¬ 
ment  of  running  royalties,  the  license 
ordinarily  will  be  limited  by  licensor  to 
the  Department  or  agency  agreeing  to 
pay  royalties.  The  following  contract 
clause  is  designed  for  this  purpose: 

License 

(a)  Contractor  agrees  to  and  does  hereby 
grant  and  convey  to  the  Government,  as 
represented  by  the  Secretary  of  the  Army, 
an  irrevocable,  nonexclusive,  nontransfer¬ 
able  license  under  the  following  patent(s) 
[and  application (s)  for  patent]  to  practice 
by  the  Department  of  the  Army  and  cause  to 
be  practiced  for  the  Department  of  the  Army 
any  and  all  of  the*  inventions  thereof  in  the 
manufacture,  use  and  disposition  of  any 
article  or  material,  and  in  the  use  of  any 
method,  in  accordance  with  law: 


U.  S.  Patent  No, _  Date  _ 

Application  Filing 

Serial  No. _  Date  _ 


[together  with  correspK>nding  foreign  pat¬ 
ents  and  applications  for  patent,  so  far  as 
Contractor  has  the  right  to  grant  licenses 
thereunder]. 

(b)  Nothing  contained  herein  shall  limit 
any  rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

§  598.1606-3  The  license  term  clauses. 
The  contract  clauses  set  forth  in  this 
section  are  suggested  forms  for  express¬ 
ing  the  license  term. 
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(a)  One  or  the  other  of  the  following 
alternative  clauses  is  suggested  for  all 
contracts  except  those  for  the  payment 
of  running  royalties.  Alternate  A  is  for 
the  full  term  of  the  patent  and  Alternate 
B  contains  provisions  necessary  for  the 
protection  of  the  Government  where 
there  is  a  right  to  terminate  the  license 
short  of  the  full  term  of  the  patent: 

[Alternate  A] 

TERU 

The  license  hereby  granted  shall  remain  In 
full  force  and  effect  for  the  full  termfs)  of 
the  patent (s)  referred  to  above  (and  any  and 
all  patents  hereafter  issued  on  applications 
for  patent  referred  to  above  J. 

[Alternate  B] 

TERM 

The  license  hereby  granted  shall  terminate 
on  the _ day  of _ _  19 — ;  Pro¬ 

vided,  however.  That  said  termination  shall 
be  without  prejudice  to  the  completion  of 
any  contract  entered  into  by  the  Govern¬ 
ment  prior  to  said  date  of  termination  or  to 
the  use  or  disposition  thereafter  of  any 
articles  or  materials  manufactured  by  or  for 
the  Government  under  this  license. 

(b)  The  following  clause  is  for  use  in 
contracts  for  the  payment  of  running 
royalties  which  must  necessarily  include 
the  right  to  terminate  on  the  part  of  the 
Government: 

TERM 

The  license  hereby  granted  shall  remain 
In  full  force  and  effect  for  the  fuU  term(s) 
of  the  patent(s)  referred  to  above  [and  any 
and  all  patents  hereafter  issued  on  applica¬ 
tions  for  patent  referred  to  above]  unless 
sooner  terminated  as  elsewhere  herein  pro¬ 
vided. 

§  598.1606-4  Release  of  past  infringe¬ 
ment  clause.  The  following  clause  shall 
be  included  in  all  contracts  granting 
rights  to  the  Government  under  a  patent 
already  issued,  made  under  the  provi¬ 
sions  of  these  sections: 

Release  of  Past  Infringement 

Contractor  agrees  to  and  does  hereby  re¬ 
lease  each  and  every  claim  and  demand 
which  Contractor  now  has  or  may  hereafter 
have  against  the  Government,  its  officers, 
agents,  servants  and  employees,  for  infringe¬ 
ment  by  or  for  the  Government  of  [  ( 1 )  ] 
any  of  the  patents  and  applications  for  pat¬ 
ent  specifically  Identified  in  this  contract, 
[(2)  and  any  other  patent  or  application 
for  patent  now  owned  or  hereafter  acquired 
by  Contractor,  insofar  as  and  to  the  extent 
only  as  such  other  patent  or  patent  appli¬ 
cation  covers  the  manufacture,  use  or  dis¬ 
position  of  (description  of  subject  matter)  ], 
by  reason  of  the  manufacture,  use,  sale,  or 
other  disposition  of  any  article  material, 
or  the  use  of  any  process  covered  by  said 
patents  or  applications  for  patent,  occurring 
prior  to  the  date  of  this  contract,  and  by 
reason  of  the  use,  sale,  or  other  disposition 
thereafter  of  any  article  or  material  manu¬ 
factured  or  contracted  for  prior  to  the  date 
of  this  contract. 

Note.  Bracketed  portions  of  the  foregoing 
clause  may  be  omitted  when  not  appropriate 
or  not  encompassed  by  the  release  as 
negotiated. 

§  598.1606-5  Non-estoppel  clause. 
The  following  clause  shall  be  included 
in  all  contracts  made  under  the  provi¬ 
sions  of  these  sections,  except  that  it 
may  be  omitted  when  the  consideration 
payable  by  the  Government  for  the  con¬ 
tract  is  not  more  than  $1.00  and  the 


contract  conveys  to  the  Government  (i) 
a  release  of  not  substantially  less  scope 
than  that  contained  in  §  598.1606-4,  and 
(ii)  a  license  for  the  full  term  of  the 
licensed  patents  and  patents  issued  on 
the  patent  applications  or  an  assign¬ 
ment  of  not  substantially  less  scope  (ex¬ 
cept  for  foreign  rights)  than  that  con¬ 
tained  in  §  598.1606-7. 

Nonestoppel 

Contractor  agrees  that  the  Government 
shall  not  be  estopped  at  any  time  to  contest 
the  enforceability,  validity  or  scope  of,  or  the 
title  to,  any  patent  or  patent  application 
herein  licensed,*  (but  this  provision  shall  not 
be  deemed  to  modify  or  avoid  the  obligation 
of  the  Government  to  pay  royalties  as  else¬ 
where  herein  provided].* 

§  598.1606-6  Contracts  providing  for 
the  payment  of  a  running  royalty.  The 
following  instructions  and  provisions  are 
special  to  contracts  providing  for  the 
payment  of  a  running  royalty: 

(a)  Since  the  license  requires  the  pay¬ 
ment  of  royalties  based  upon  procure¬ 
ment,  and  is  not  to  be  available  to  other 
agencies  of  the  Government  except  upon 
the  conditions  specified  in  paragraph  (e) 
of  this  section,  the  license  grant  is  appro¬ 
priately  limited  to  the  practice  of  the  in¬ 
vention  by  or  for  the  Department.  For 
the  appropriate  “License  Grant”  clause, 
see  §  598.1606-2  (b). 

(b)  The  license  term  shall  be  made 
terminable  by  the  Government.  It  may 
be  terminable  on  conditions  such  as  spec¬ 
ified  in  the  “Reserve  Rights”  clause  (see 
paragraph  (g)  of  this  section),  or  on 
giving  of  a  specified  period  of  notice,  or 
at  fixed  times.  In  any  event,  it  shall 
contain  the  right  to  the  Government  to 
terminate  at  the  expiration  of  six 
months.  For  the  appropriate  “License 
Term”  clause,  see  §  598.1606-3  (b) . 

(c)  Computation  of  royalties.  The 
contract  clause  providing  for  the  compu¬ 
tation  of  royalties  may  be  of  varying 
scope.  The  following  alternative  clauses 
are  suggested  (Alternate  A  is  based  upon 
a  percentage  of  the  cost  of  the  articles  or 
materials;  Alternate  B  is  based  upon  a 
fixed  amount  per  item) : 

Computation  of  Royalties 
[alternate  a] 

Royalties  shall  accrue  under  this  contract 
In  favor  of  Contractor,  subject  to  payment 
thereof  at  the  times  and  subject  to  the  limi¬ 
tation  hereinafter  stated  on  all  articles  or 
materials  embodying  or  manufactured  by  the 
use  of  any  or  all  of  the  inventions  licensed 
herein,  upon  acceptance  thereof  by  the  De¬ 
partment  of  the  Army  (whether  made  by  or 
for  the  Department  of  the  Army),  at  the 
rate  of _ p>ercent  of  the  Cost  (as  herein¬ 

after  defined)  of  such  articles  or  materials 
to  the  Government.  “Cost,”  as  used  in  this 
paragraph  means  (1)  in  resp>ect  of  articles 
or  materials  purchased  by  or  for  the  Depart¬ 
ment  of  the  Army,  the  purchase  price  of  such 
articles  or  materials,  except  that  in  cost- 
plus-fixed-fee  contracts  it  means  the  esti¬ 
mated  cost  as  defined  in  such  contract,  and 
(2)  in  respect  of  articles  or  materials  made 
by  the  Department  of  the  Army,  the  actual 


*  The  word  “licensed"  is  appropriately 
changed  to  “assigned"  in  assignment  con¬ 
tracts. 

*The  bracketed  part  is  to  be  omitted  ex¬ 
cept  in  contracts  for  payment  of  running 
royalties. 


cost  of  direct  labor  and  materials  without 
allowance  for  overhead  or  supervision. 

[ALTERNATE  B] 

Royalties  shall  accrue  under  this  contract 
in  favor  of  Licensor,  subject  to  payment 
thereof  at  the  times  and  subject  to  the 
limitation  hereinafter  stated,  on  all  articles 
and  materials  embodying  or  made  by  the 
use  of  any  or  all  of  the  Inventions  licensed 
herein,  upon  acceptance  thereof  by  the  De¬ 
partment  of  the  Army  (whether  made  by  or 
for  the  Department  of  the  Army),  at  the 
rate  of - (y)  cents  per  [name  of  item]. 

(d)  Reporting  and  payment  of  royal¬ 
ties.  (1)  The  contract  must  contain  a 
provision  designating  the  chief  of  the 
technical  service  of  the  Delegate  as  the 
officer  designated  to  make  reports  to  the 
Contractor  of  the  extent  of  use  of  the 
licensed  subject  matter  by  the  entire 
Department,  and  such  chief  shall  be 
charged  with  the  responsibility  of  ob¬ 
taining  from  all  Procuring  Activities 
the  information  necessary  to  make  the 
required  reports  and  the  corresponding 
vouchers  to  make  the  required  payments. 
The  following  clause  is  suggested  for  this 
purpose: 

Reporting  and  Payment  of  Royalties 

(a)  The  [chief  of  technical  service]  shall, 
on  or  before  the  60th  day  next  following  the 
end  of  each  half  yearly  period  ending  June 
30  and  December  31  during  which  royalties 
have  accrued  under  this  license,  deliver  to 
Contractor  a  report  in  writing  stating  the 
number  of  articles  and  the  amounts  of  mate¬ 
rials  accepted  by  the  Department  of  the 
Army  during  said  half  yearly  period  on  which 
royalties  have  accrued  under  this  contract, 
and  the  Cost  thereof. 

(b)  Royalties  which  have  accrued  under 

this  contract  during  each  half  yearly  period 
ending  June  30  and  December  31  shall  be 
paid  to  (Contractor,  provided  appropriations 
therefor  are  available,  within  60  days  next 
following  the  end  of  each  such  period;  pro¬ 
vided.  however,  that  the  Government  shall 
not  be  obligated  to  pay,  in  respect  of  any 
such  half  yearly  period,  an  amount  greater 
than _ ($ _ )  dollars. 

(2)  In  the  event  military  security  pro¬ 
hibits  the  disclosure  of  the  quantity  of 
production  by  reports  or  payments  to  the 
Licensor  the  Delegate  may  negotiate  an 
appropriate  substitute  for  the  suggested 
“Royalties”  Clause,  for  example,  agreed 
lump  sum  yearly  or  half  yearly  payments 
with  final  settlement  in  accordance  with 
actual  production  to  be  made  within  six 
months  after  termination  of  hostilities. 

(3)  Note  §  598.1605-14  (f )  for  instruc¬ 
tions  concerning  furnishing  copy  of 
license  to  each  Procuring  Activity. 

(e)  License  to  other  Government 
agencies.  No  department  other  than  the 
Department  of  the  Army  shall  be  com¬ 
mitted  to  such  obligation  unless  the  con¬ 
tract  has  been  signed  in  behalf  of  each 
other  department  or  agency  of  the  Gov¬ 
ernment  similarly  obligated.  The  fol¬ 
lowing  clause  may  be  included  in  each 
contract  of  this  type  to  accomplish  the 
foregoing  purpose: 

License  to  Other  Government  Agencies 

(a)  Contractor  hereby  agrees  to  grant  a 
separate  license  under  the  patents, 
tlons  for  patents,  and  Improvements  referred 
to  In  Article  1  hereof,  on  the  same  terms 
and  conditions  as  appear  In  this  license,  to 
any  department  or  agency  of  the  Govern¬ 
ment  other  than  the  Department  of  tbs 
Army  at  any  time  on  receipt  of  written  re- 
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quest  for  such  a  license  from  such  depart¬ 
ment  or  agency,  provided,  however,  that  as 
to  royalties  which  accrue  under  such  sep¬ 
arate  licenses,  reports  and  payments  will  be 
made  by  such  department  or  agency  directly 
to  Contractor  and  not  by  the  {Head  of  Pro¬ 
curing  Activity],  Contractor  shall  notify  the 
[Head  of  Procuring  Activity]  promptly  upon 
receipt  of  any  request  for  license  hereunder. 

(b)  When  two  or  more  departments  or 
agencies  shall  have  subscribed  to  this  li¬ 
cense,  such  agencies  shall  Jointly  make  the 
report  of  royalties  called  for  by  subparagraph 

(a)  of  Article _ _  The  royalties  payable 

by  such  departments  or  agencies  shall  be 
combined  for  the  purpose  of  computing  the 
Government’s  total  half  yearly  obligation 
,  as  set  forth  In  subparagraph  (b)  of  Article 

_ _  When  such  combined  royalties  exceed 

the  said  total  half  yearly  obligation,  each 
Department  or  agency  shall  pay  the  pro 
rata  share  of  the  said  total  half  yearly  obli¬ 
gation  as  determined  by  the  proportion  Its 
accrued  royalties  bear  to  the  combined  total 
of  accrued  royalties. 

(f)  Protection  against  unjust  pay^ 
ments.  The  following  clause  shall  be  in¬ 
cluded  in  each  contract  providing  for 
the  payment  of  running  royalties: 
PaoTEcnoM  Against  Unjust  Payments 

(a)  If  any  license  has  been  or  shall  here¬ 
after  be  granted  under  substantially  the 
same  patents  and  authorizing  substantially 
the  same  acts  which  are  authorized  under 
this  contract  within  the  United  States,  on 
royalty  terms  which  are  In  any  respect  more 
favorable  to  the  licensee  than  those  con¬ 
tained  herein,  the  Government  shall  be  en¬ 
titled  to  the  benefit  of  such  more  favorable 
terms  with  respect  to  all  royalties  accruing 
under  this  license  after  the  date  such  more 
favorable  terms  become  effective,  and  Con¬ 
tractor  shall  promptly  notify  the  Secretary 
of  the  Army  In  writing  of  the  granting  of 
such  more  favorable  terms. 

(b)  The  Government  shall  have  the  right, 
notwithstanding  any  other  provision  of  this 
contract,  to  terminate  the  within  license 
by  giving  notice  In  writing  to  Contractor 
specifying  a  date  when  such  termination 
Is  to  be  effective;  termination  of  said  li¬ 
cense  In  the  manner  aforesaid  may,  as 
specified  in  such  notice,  take  effect  either 
in  whole  or  insofar  as  said  license  applies 
to  any  specified  service  or  command  of  the 
Department  of  the  Army  or  to  any  specified 
article,  material  or  method,  or  to  the  extent 
that  rights  are  granted  under  any  specified 
patent  or  the  specified  claims  of  any  patent; 
and  If  any  part  of  the  said  license  is  thus 
terminated  the  rights  of  the  Government 
to  enjoy  or  to  terminate  other  parts  thereof 
shall  be  in  no  wise  prejudiced  thereby. 

(c)  In  the  event  any  claim  of  any  patent 
hereby  licensed  Is  construed  or  held  Invalid 
by  decision  of  a  court  of  comp>etent  Jurisdic¬ 
tion.  the  requirement  to  pay  royalties  under 
this  contract  Insofar  as  It  arises  solely  by 
reason  of  such  claim,  and  any  other  claim 
not  materially  different  therefrom,  shall  bo 
interpreted  In  conformity  with  the  court’s 
decision  as  to  the  scope  or  validity  of  such 
claims;  provided,  however,  that  in  the  event 
such  decision  is  modified  or  reversed  on  ap¬ 
peal,  the  requirement  to  pay  royalties  under 
this  license  shall  be  Interpreted  In  conform¬ 
ity  with  the  final  decision  rendered  on  such 
kppeal. 

(g)  Non-estoppel  variation.  See 
5  598.1606-5  for  variation  in  form  of 
this  clause  for  use  in  contracts  provid- 
hig  for  the  payment  of  running  royalties. 

§  598.1606-7  Assignments.  The  fol¬ 
lowing  contract  provision  and  instruc¬ 
tions  are  special  to  contracts  of  assign¬ 
ment  of  patent  rights  to  the  Govern¬ 
ment: 
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(a)  A  suggested  title-transferring  or 
assignment  clause  is  set  forth  in  this 
section.  The  bracketed  portions  of  the 
clause  may  be  omitted  when  such  por¬ 
tions  are  not  appropriate. 

Assignment 

Contractor  agrees  to  and  does  hereby  sell, 
assign,  and  transfer  to  the  Government  and 
its  assigns,  as  represented  by  the  Secretary 
of  the  Army,  the  entire  right,  title  and  In¬ 
terest  In  and  to  the  following  patent(s)  [and 
application (s)  for  patent].  In  and  to  the 
Invention(s)  thereof,  and  In  and  to  all 
claims  and  demands  whatsoever  for  Infringe¬ 
ment  thereof  heretofore  occurred,  the  same 
to  be  held  and  enjoyed  by  the  Government 
through  Its  duly  appointed  representatives 
to  the  full  end  of  the  term  of  said  patent(s) 
(and  to  the  full  end  of  the  term(s)  of  all 
patents  which  may  be  granted  upon  said 
appllcatlon(s)  for  patent  or  upon  any  divi¬ 
sion,  renewal  or  continuation  thereof]  as 
fully  and  entirely  as  the  same  would  have 
been  held  by  Contractor  had  this  assignment 
not  been  made: 

U.  S.  Patent  No. 


U.  S.  Application  Serial  No. 


Date  Name  of  Inventor 


Filing  Date  Name  of  Inventor 


(together  with  corresponding  foreign 
patents  and  applications  for  patent.  Insofar 
as  Contractor  has  the  right  to  assign  the 
same.] 

(b)  To  facilitate  proof  of  the  contract 
the  acknowledgment  of  each  Contractor 
should  preferably  be  executed  by  a 
notary  public  or  other  oflScer  to  adminis¬ 
ter  oaths  under  section  1750  of  the  Re¬ 
vised  Statutes  (22  U.  S.  C.  131).  (See 
Rule  331  of  the  Rules  of  Practice  in  the 
United  States  Patent  Office,  1  March 
1949.) 

§  598.1606-8  Unilateral  contract  form: 
gratuitous  grants,  (a)  Numerous  patent 
owners,  for  the  purpose  of  assisting  na¬ 
tional  defense,  have,  voluntarily  and  also 
upon  the  request  of  the  Government, 
granted  and  are  continuing  to  grant 
releases,  royalty-free  licenses  and  assign¬ 
ments  to  the  Government  to  practice  the 
inventions  secured  by  their  patents  and 
applications  for  patent.  Under  these 
conditions  or  when  the  payment  to  be 
made  by  the  Government  under  the  con¬ 
tract  do  not  aggregate  more  than  $1.00, 
it  is  unnecessary  for  the  Government  to 
execute  the  contract,  but  in  the  event  it 
is  executed  by  the  Government  the  ap¬ 
propriate  mandatory  articles  must  be 
included.  (See  §  598.1606-1.) 

(b)  The  following  unilateral  contract 
form  for  such  gratuitous  grants  is  sug¬ 
gested: 

Department  or  the  Army 

PATENT  RELEASE  AND  LICENSE  CONTRACT 

This  Contract,  made  this  _  day  of 

- - 195 — ,  by _ (hereinafter 

called  Contractor),^  a  corporation  organized, 
and  existing  under  the  laws  of  the  State 

of  _ _ *  a  partnership  consisting  of 

- '  an  Individual  trading  as _ 

of  the  City  of _  In  the  State  of 

- - In  favor  of  the  United  States  of 

*  Delete  all  lines  which  do  not  apply. 
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America  (hereinafter  called  the  Govern¬ 
ment),  as  Promlssee,  wltnesseth  that 

“Whereas,  to  aid  the  national  defense  and 
promote  the  common  welfare,  numerous  pat¬ 
ent  owners  have,  upon  request  of  the  Govern¬ 
ment,  granted  and  are  continuing  to  grant 
releases  and  royalty-free  licenses  to  the 
Government  to  practice  the  Inventions  se¬ 
cured  by  their  patents  and  applications  for 
patents  (hereinafter  called  ‘such  inven¬ 
tions’)  , 

“Whereas,  the  Government  has  utilized 
many  such  Inventions  for  the  purposes  afore¬ 
said  and  Is  desirous  of  obtaining  further  re¬ 
leases  and  royalty-free  licenses  Including  this 
release  and  license,  and 

“Whereas,  this  contract  Is  authorized  by 
Section  3  of  the  Act  of  October  31,  1942 
(Public  Law  768 — 77th  Congress  35  U.  S.  C. 
89-96,  1946  edition). 

“Now,  therefore.  In  consideration  of  the 
premises  and  of  the  grant  by  other  patent 
owners  of  like  releases  and  licenses  to  the 
Government,  Contractor  has  agreed  as  fol¬ 
lows:” 

Article  1.  [License]  [Assi^ment]. 

(a)  Use  the  clause  set  forth  in  $  598.1608- 
2  (a)  for  a  license. 

(b)  Use  the  clause  set  forth  In  $  598.1608- 
7  (a)  for  an  assignment. 

Article  2.  Term,  Use  the  clause  set  forth 
in  §  598.1606-3  (a)  for  a  license.  A  separate 
“Term”  clause  Is  not  required  when  using 
the  “Assignment”  clause  of  i  598.1608-7  (a). 

Article  3.  Release  of  Past  Infringement. 
Use  the  clause  set  forth  In  $  598.1606-4. 

Article  4.  Non-Estoppel.  Use  the  clause 
set  forth  in  §  598.1606-5. 

"Successors  and  Assigns."  This  contract 
shall  be  binding  upon  Contractor,  Its  suc¬ 
cessors  *  and  assigns. 

In  witness  whereof.  Contractor  has  exe¬ 
cuted  this  contract  as  of  the  day  and  year 
first  above  written. 


(Name  of  Contractor) 

By . . 

Its _ 


(Business  Address) 

[CORPORATE  SEAL] 

Two  witnesses: 


(Address) 


(Address) 

Note:  Bracketed  material  may  be  deleted 
as  appropriate. 

§  598.1606-9  Bilateral  contract  form. 
The  following  contract  form  is  suggested 
for  use  for  licenses,  releases,  or  assign¬ 
ments  when  a  consideration  of  more  than 
$1.00  is  to  be  paid  by  the  Government: 

Contract  No. _ — 

Negotiated 

Department  or  the  Army 

PATENT  RELEASE  AND  LICENSE  CONTRACT 

This  Contract,  entered  Into  this  ____  day 

of _ _  195--,  by  the  United  States  of 

America  (hereinafter  called  the  Govern¬ 
ment),  and  _  (hereinafter  caUed 

Contractor),*  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 

- - *  a  partnership  consisting  of 

_ *  an  Individual  trading  as _ 

of  the  City  of _  In  the  State  of 

_ _ wltnesseth  that 

“Whereas,  Contractor  warrants  that  It  has 
the  right  to  grant  the  within  license  and 

*  When  Contractor  Is  an  individual,  change 
“successors"  to  “heirs";  if  a  partnership, 
modify  appropriately. 
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RULES  AND  REGULATIONS 


release,  and  the  Government  desires  to  pro¬ 
cure  the  same, 

“Whereas,  this  contract  is  authorized  by 
Section  3  ot  the  Act  of  October  31,  1942 
(Public  Law  768,  77th  Congress,  35  U.  S.  C. 
89-96,  1946  edition). 

“Now,  therefcM-e,  in  consideration  of  the 
grant  release  and  agreements  hereinafter 
recited  the  parties  have  agreed  as  follows:” 

Article  1.  (License  Grant]  [Release]  [As¬ 
signment]. 

(Use  the  clause  set  forth  in  $  598.1606-2  (a) 
for  paid-up  license.) 

(Use  the  clause  set  forth  in  §  598.1606-2 
(b)  for  a  license  on  a  running  royalty  basis.) 

(Use  the  clause  set  forth  in  §  598.1606-4 
for  a  Release  only.) 

(Use  the  clause  set  forth  in  I  598.1606-7 
for  an  assignment.) 

Article  2.  Term. 

(Use  the  appropriate  alternative  clause 
of  §  598.1606-3  (a)  for  a  paid-up  license.) 

(Use  the  clause  of  §  598.160^3  (b)  for  a 
license  on  a  running  royalty  basis.) 

(A  “Term”  provision  is  never  required  for 
a  Release.  In  a  Ck>ntract  of  Assignment, 
the  "Term”  is  set  forth  in  the  “Assignment” 
clause  required  by  §  598.1606-7  (a)  of  this 
subpart.) 

Article  3.  Release  of  past  infringement. 
Use  the  clause  set  forth  in  §  598.1606-4 
where  this  is  in  addition  to  a  license  or  an 
assignment. 

Article  4.  Non-Estoppel.  Use  the  clause 
set  forth  in  §  598.1606-5. 

Article  5.  Payment. 

( 1 )  Use  the  following  clause  for  a  paid-up 
license,  release  or  assignment: 

“Article  5.  Payment. 

Contractor  shall  be  paid  the  sum  of _ 

(• . )  Dollars  in  full  compensation  for 

the  rights  herein  granted  and  agreed  to  be 
granted.” 

(2)  For  a  license  on  a  running  royalty 
basis,  use  the  appropriate  alternative  clause 
from  §  598.1606-6  (c) ,  and  also  use  the 
clauses  as  specified  in  §S  598.1606-6  (d)  to 
698.1606-6  (g). 

Article  6.  Officials  not  to  Benefit.  (See 
i  406.103-19  of  this  title.) 

Article  7.  Covenant  Against  Contingent 
Fees.  (See  S  406.103-20  of  this  title.) 

Article  8.  Assignment  of  Claims.  (See 
S  406.103-8  of  this  title.) 

Article  9.  Non-Discrimination  Clause. 
(See  S  406.103-18  of  this  title.) 

Article  10.  Disputes  Clause.  (See  §  406.- 
103-12  of  this  title.) 

Article  11.  Successors  and  Assigns. 

“This  agreement  shall  be  binding  upon 
Contractor,  its  successors  *  and  assigns,  but 
nothing  contained  in  this  Article  shall  au¬ 
thorize  an  assignment  of  any  claim  upon 
the  Government  otherwise  than  as  permitted 
by  law,” 

“In  witness  whereof,  the  parties  hereto 
have  executed  this  contract  as  of  the  day 
and  year  first  above  written. 

The  United  States  or  America, 

By . 

(Signature  (and  title)  of  Delegate) 


By 


(Business  Address) 
[corporate  seal] 


Two  witnesses: 


(Address) 


(Address) 


*  When  Contractor  is  an  Individual,  change 
’’successors”  to  “heirs”;  If  a  partnership, 
modify  appropriately. 


*  The  foregoing  contract  is  hereby  approved 
in  behalf  of  the  Secretary  of  the  Army. 

*  By  direction  of  the  Under  Secretary  of  the 
Army: 


[Leave  two  lines  blank] 
Chief,  Purchases  Branch. 

Office  of  the  Assistant  Chief  of  Staff,  G-4” 

Note.  Bracketed  material  may  be  deleted 
as  appropriate. 

SUBPART  Q — PROCUREMCNT  OF  INVENTION 
AND  PATENT  RIGHTS 

§  598.1700  Scope  of  Subpart.  This 
subpart  sets  forth  the  policy  of  the  De¬ 
partment,  applicable  statutes,  adminis¬ 
trative  requirements  and  procedures,  and 
other  pertinent  information  pertaining 
to  the  procurement  of  invention  and 
patent  rights,  except  as  an  incident  to 
the  settlement  of  claims  for  the  use  of 
inventions  which  is  provided  for  in  Sub¬ 
part  P  of  this  part.  This  subpart  also 
includes  suggested  contract  forms  for 
the  procurement  of  the  aforementioned 
rights,  and  mandatory  and  suggested 
articles  to  be  used  in  said  contracts. 
(See  §  598.150  pertaining  to  this  sub¬ 
ject.) 

§  598.1701  Definitions.  As  used  in  this 
subpart,  the  following  terms  have  the 
meanings  set  forth  below: 

§  598.1701-1  Chief,  Patents  Division, 
OJAG.  The  term  “Chief,  Patents  Divi¬ 
sion,  OJAG”  means  the  Chief,  Patents 
Division,  Office  of  The  Judge  Advocate 
General,  Department  of  the  Army, 
Washington  25,  D.  C. 

§  598.1701-2  Delegate.  The  term 
“delegate”  means  any  office,  board, 
agency  or  officer  to  whom  the  powers, 
duties,  and  authorities  set  forth  in 
§  598.1604-2  have  been  delegated. 

§  598.1701-3  Proffered  license  or  as¬ 
signment.  “Proffered  License  or  Assign¬ 
ment”  means  a  license  or  an  assign¬ 
ment  which  is  offered  to  the  Department 
by  the  owner  of  an  invention. 

§  598.1701-4  Proposed  license  or  as¬ 
signment.  “Proposed  License  or  Assign¬ 
ment”  means  a  license  or  assignment 
the  acquisition  of  which  is  initiated  or 
proposed  to  the  owner  by  the  Depart¬ 
ment. 

§  598.1702  Applicable  statutes. 

§  598.1702-1  The  Royalty  Adjustment 
Act.  This  Act  (see  §  598.1602-6),  among 
other  things,  authorizes  the  head  of  any 
department  or  agency  of  the  Govern¬ 
ment  to  enter  into  an  agreement  with 
the  owner  of  an  invention  (whether  pat¬ 
ented  or  unpatented)  for  compensation 
to  be  paid  such  owner  based  upon  con¬ 
templated  future  manufacture,  use,  sale, 
or  other  disposition  of  such  invention 
by  or  for  the  Government.  Such  agree¬ 
ments.  however,  are  subject  to  the  ap¬ 
proval  of  the  Chief,  Purchases  Branch, 
Office,  Assistant  Chief  of  Staff,  G-4.  in 
each  case  when  that  approval  is  required 
by  §  598.1705-8. 

§  598.1702-2  Annual  National  Mili¬ 
tary  Establishment  Appropriation  Act. 
The  annual  military  appropriation  act 


*  Delete  all  lines  which  do  not  apply. 


contains  the  provision  quoted  in  §  598.- 
1605-10  (c)  relating  to  the  availability 
of  funds  appropriated  thereby  for  the 
purchase  of  licenses  (with  or  without  a 
release  from  liability  for  any  past  in¬ 
fringement)  and  assignments  (with  or 
without  a  release)  entered  into  in  ac¬ 
cordance  with  the  provisions  of  this 
subpart:  Provided,  however.  That  no 
part  of  any  such  payment  shall  be  made 
for  a  release  from  liability  for  any  past 
infringement  for  which  recovery  is  bar¬ 
red  by  the  statute  of  limitations  or  other 
statute. 

§  598.1703  General  policy.  In  order 
to  avoid  infringement  of  privately 
owned  rights  in  inventions  and  under 
United  States  patents  and  to  avoid  liti¬ 
gation  and  attendant  nonproductive 
time,  the  policy  of  the  Department  is  to 
obtain  necessary  rights  under  patents 
and  applications  for  patents  which  are 
pertinent  to  contemplated  future  pro¬ 
curement  activities,  in  cases  where  it  is 
in  the  interest  of  the  Government  to  do 
so  and  the  desired  rights  can  be  obtained 
at  not  more  than  their  fair  value.  In 
furtherance  of  this  policy  (a)  each  li¬ 
cense  or  assignment  of  rights  under 
patents  or  applications  for  patents  prof¬ 
fered  to  the  Department  by  the  owner 
thereof,  and  (b)  each  license  or  assign¬ 
ment  proposed  by  the  Department,  shall 
be  processed  for  consideration  on  behalf 
of  the  Department  in  accordance  with 
the  instructions  contained  in  such  of 
§§  598.1705-2  through  598.1705-5  as  are 
applicable  to  the  particular  type  of  li¬ 
cense  or  assignment  (proffered  or  pro¬ 
posed).  If,  following  such  considera¬ 
tion,  it  is  believed  that  any  patent  in¬ 
cluded  in  such  license  or  assignment 
covers  contemplated  procurement  and 
Is  valid  and  enforceable,  and  it  is 
deemed  advisable  by  the  delegate  or  the 
Contracting  Officer  to  whom  the  matter 
has  been  cleared,  efforts  shall  be  made 
to  consummate  an  appropriate  license  or 
assignment  with  said  owner  pursuant  to 
the  instructions  and  procedures  set  forth 
in  §§  598.1705-6  through  598.1705-10. 

§  598.1704  Authority  and  delegations. 
The  statutory  authority  of  the  Secretary 
of  the  Army  to  delegate  his  power  to 
enter  into  license  and  assignment  agree¬ 
ments,  as  set  forth  in  §§  598.1702-1  and 
598.1604-2  and  to  prescribe  necessary 
rules  and  regulations  in  this  connection, 
is  stated  in  §^98.1604-1.  Section 
598.1501-10  lists  the  offices,  boards, 
agencies,  and  officers  (herein  called 
“delegates”)  to  whom  such  power  has 
been  delegated.  The  prescribed  rules 
and  regulations  appear  in  the  following 
sections. 

§  598.1705  Prescribed  regulations. 

§  598.1705-1  Duties  of  the  Chiefs  of 
Technical  Services,  (a)  The  chief  of 
each  technical  service,  or  such  other  del¬ 
egate  within  his  service  as  he  may  des¬ 
ignate,  is  charged  with  the  duty  of  taking 
appropriate  action  with  respect  to  each 
Proffered  or  Proposed  License  or  Assign¬ 
ment  pertaining  to  the  procurement  re¬ 
sponsibilities  of  his  service  promptly 
after  knowledge  thereof  has  been 
brought  to  his  attention.  Such  action 
include^^ 
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(1)  Writing  the  invention  owner  or 
his  representative,  in  the  case  of  a  Prof¬ 
fered  License  or  Assignment,  acknowl¬ 
edging  receipt  of  the  communication 
in  which  the  license  is  proffered  (a  sug¬ 
gested  form  of  acknowledgment  appears 
in  §  598.1705-3) ;  in  the  case  of  a  Pro¬ 
posed  License  or  Assignment,  writing 
the  invention  owner,  at  the  appropriate 
time,  to  ascertain  the  terms  upon  which 
the  Proposed  License  or  Assignment  may 
be  obtained. 

(2)  Requesting  clearance  from  the 
Chief,  Patents  Division,  OJAG,  to  con¬ 
sider  each  Proffered  or  Proposed  License 
or  Assignment  and  to  procure  such  Li- 

I  cense  or  Assignment  on  behalf  of  the 
I  Department,  pursuant  to  §  598.1705-4. 

(3)  Considering  each  such  Proffered 
License  or  Assignment  upon  clearance 
from  the  Chief,  Patents  Division,  OJAG, 
and,  if  deemed  appropriate  by  the  del¬ 
egate,  procuring  such  Proffered  or  Pro¬ 
posed  License  or  Assignment  pursuant 
to  §§  598.1705-6  through  598.1705-10. 

(4)  Preparing  and  transmitting  to  the 
Chief,  Patents  Division,  OJAG,  pursuant 
to  §  598.1705-5,  a  final  report  with  re¬ 
spect  to  each  such  Proffered  or  Proposed 
License  or  Assignment  which  is  not 
procured. 

(5)  Effecting  the  required  distribu¬ 
tion  of  each  such  Proffered  or  Proposed 
License  or  Assignment  procured,  pursu¬ 
ant  to  §  598.1705-10. 

(b)  The  actions  specified  in  paragraph 
(a)  of  this  section  and  wherever  referred 
to  elsewhere  in  these  sections,  may  be 
performed  by  an  authorized  representa¬ 
tive  of  the  delegate,  including  Contract¬ 
ing  OflBcers. 


§  598.1705-2  Reporting  of  proffered 
and  contemplated  licenses  and  assign¬ 
ments.  The  chief  of  each  technical 
service  shall  issue  necessary  instructions 
to  all  officers  and  employees  of  his  serv¬ 
ice  to  provide  for  prompt  submission  to 
the  chief  legal  or  patent  officer  in  the 
headquarters  of  his  service  of  (a)  all 
communications  received  in  his  service 
from  patent  owners  proffering  licenses 
and  assignments,  and  (b)  all  contem¬ 
plated  licenses  and  assignments  initiated 
in  his  service  which  it  is  proposed  be 
procured  from  the  owners  of  inventions 
by  the  Department.  All  communica¬ 
tions  proffering  licenses  and  assignments 
received  by  other  agencies  of  the  De¬ 
partment  (e.  g.,  The  Adjutant  General’s 
Office,  boards  and  committees  not  under 
the  jurisdiction  of  the  procuring  serv¬ 
ices,  etc.)  shall  be  sent  to  the  Chief, 
Patents  Division,  who  will  forward  the 
same,  for  processing  under  these  sec¬ 
tions,  to  the  chief  legal  or  patent  officer 
of  the  procuring  service  appearing  to 
have  the  principal  interest  in  the  license 
or  assignment.  Such  other  agencies 
shall  issue  necessary  instructions  in  this 
connection. 

§  598.1705-3  Correspondence  with  in¬ 
vention  owner  or  his  representative. 
Upon  receipt  of  a  communication  from 
an  invention  owner  or  his  representa¬ 
tive,  proffering  a  license  or  an  assign¬ 
ment,  the  delegate  shall  acknowledge 
receipt  thereof.  The  following  form  of 
letter  is  suggested  for  such  purpose,  sub¬ 
ject  to  such  modifications  and  additions 
as  may  be  required  by  the  nature  of  the 


license  or  assignment  offered  and  the  de¬ 
sire,  if  any,  of  the  delegate  for  addi¬ 
tional  information  to  aid  in  considering 
the  offer,  such  as  the  names  and  ad¬ 
dresses  of  any  licensees,  copies  of  their 
license  agreements,  etc.: 

[Letterhead  of  Delegate] 

[Date] 

John  Doe, 

Title  Guarantee  Building 

Miami,  Florida 

Dear  Sir: 

Your  letter  to _ dated - 

19 _ _  offering  [to  grant  a  nonexclusive  license 

to  (the  Department  of  the  Army)  under]  ^ 
[to  assign  to  the  Government  the  entire 
right,  title,  and  interest  in)  *  U.  S.  Letters 

Patent  No. _ _  granted  (date  of  patent), 

to  (patentee’s  full  name) ,  of  (city  and  State) , 
for  “('Title  of  invention)”,  at  suitable  terms 
to  be  agreed  upon,  has  been  referred  to  this 
office  for  necessary  action  and  direct  reply. 

I  am  directed  by  the  Secretary  of  the  Army 
to  Inform  you  that  your  offer  will  be  care¬ 
fully  considered  and  that  you  will  be  notified 
of  the  Department  of  the  Army’s  conclusions 
In  this  connection  upon  completion  of  such 
consideration. 

Sincerely  yours, 

[Signature  of  Delegate] 

§  598.1705-4  Clearance  to  consider 
and  procure  licenses  and  assignments. 
(a)  Promptly  after  (1)  receipt  of  a  com¬ 
munication  proffering  a  license  or  an 
assignment,  or  (2)  a  determination  has 
been  reached  to  endeavor  to  obtain  a 
license  or  an  assignment  from  a  patent 
owner,  the  delegate  shall  request  in  writ¬ 
ing  from  the  Chief,  Patents  Division, 
OJAG,  clearance  to  consider  and  procure 
such  Proffered  or  Proposed  License  or 
Assignment  on  behalf  of  the  Department. 

(b)  Each  request  for  clearance  shall 
be  submitted  in  8  copies  and  shall  include 
the  following: 

(1)  The  name  and  address  of  the  in¬ 
vention  owner. 

(2)  The  number  and  date  of  each  pat¬ 
ent  and  the  serial  number  and  filing 
date  of  each  patent  application  involved, 
and  the  inventor’s  name. 

(3)  A  copy  of  the  communication 
from  the  patent  owner  (or  his  repre¬ 
sentative)  making  the  offer,  if  any. 

(4)  Description  of  the  subject  matter 
of  the  patent  (or  application)  in  such 
detail  to  permit  other  Procuring  Activi¬ 
ties  to  determine  therefrom  whether 
they  have  any  interest  in  the  matter. 

(5)  A  resume  of  the  nature  and  terms 
of  the  Proffered  or  Proposed  License  or 
Assignment,  and  a  copy  of  such  License 
or  Assignment,  if  any. 

(6)  ’The  names  of  any  other  Procuring 
Activities  of  the  Department  which 
might  be  interested  in  the  Proffered  or 
Proposed  License  or  Assignment,  and 
a  statement  as  to  the  probable  interest 
of  the  Departments  of  the  Navy  and 
the  Air  Force  in  the  matter. 

(7)  Any  other  pertinent  information 
to  aid  other  possibly  interested  Depart¬ 
ment  of  Defense  agencies  in  determin¬ 
ing  whether  they  have  any  interest  in 
the  matter. 

(c)  The  Chief,  Patents  Division, 
OJAG,  upon  receipt  of  the  request  for 
clearance,  shall  determine  from  his  files 
whether  the  Government  has  any  license 


*The  applicable  bracketed  part  should  be 
used. 


or  other  interest  in  the  title  to  any  pat¬ 
ent  or  patent  application  involved,  and 
shall  then  grant  such  clearance  in  writ¬ 
ing  as  appears  proper,  including  therein 
any  pertinent  information  in  his  files. 

(d)  Upon  the  granting  of  such  clear¬ 
ance  to  a  delegate,  the  delegate  shall  in 
accordance  with  §  598.1705-1  (a)  (3)  and 
on  behalf  of  the  Department,  proceed  to 
consider  the  Proffered  or  Proposed  Li¬ 
cense  or  Assignment  and,  if  deemed  ad¬ 
visable  by  him,  following  coordination 
with  any  other  interested  Department  of 
Defense  agencies,  to  procure  the  same 
pursuant  to  the  provisions  of  §§  598.1705- 
6  through  598.1705-10. 

(e)  The  Chief,  Patents  Division, 
OJAG,  shall  send  copies  of  said  request 
for  clearance  and  of  the  clearance  to  the 
chief  patent  officer  (or  the  chief  legal 
officer  if  there  be  no  chief  patent  officer) 
of  each  of  the  Procuring  Activities  of 
the  Department,  excepting  those  which 
clearly  would  have  no  interest  in  the 
matter,  but  including  any  such  services 
referred  to  by  the  delegate  in  the  clear¬ 
ance  request.  Each  such  officer  to  whom 
said  copies  are  sent  shall  promptly  in¬ 
form  the  delegate  to  whom  clearance  has 
been  issued  of  the  interest,  if  any,  of  his 
service  in  the  matter  and  of  any  perti¬ 
nent  information  in  his  file  (negative 
reports  should  be  made  when  justified 
by  the  facts) .  The  Chief,  Patents  Divi¬ 
sion,  OJAG,  also  shall  send  copies  of  said 
clearance  request  and  clearance  to  the 
Deputy  Chief  of  Naval  Research  for 
Patents,  Office  of  the  Chief  of  Naval  Re¬ 
search,  Department  of  the  Navy,  and  to 
the  Chief,  Patents  Branch,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Air  Force,  together  with  a  request 
that  said  delegate  be  informed  promptly 
of  the  interest,  if  any,  of  their  Depart¬ 
ments  in  the  matter,  and  of  any  perti¬ 
nent  information  in  their  files,  in  order 
to  avoid  unnecessary  duplication  of  work 
on  corresponding  Proffered  and  Pro¬ 
posed  Licenses  and  Assignments  in  the 
Department  of  Defense  and  to  endeavor 
to  procure  licenses  and  assignments  in 
keeping  with  the  interests  of  all  of  said 
Departments  involved. 

(f)  Any  chief  patent  or  legal  officer 
notified  of  the  granting  of  clearance  to 
a  delegate  who  fails  to  make  the  above- 
mentioned  report  promptly  to  such  dele¬ 
gate,  shall  be  requested  in  writing  by  the 
delegate  to  render  such  report.  'The  del¬ 
egate  shall  make  similar  requests  of  the 
Departments  of  the  Navy  and  the  Air 
Force  in  the  absence  of  prompt  reports 
from  said  Departments.  No  Proffered 
or  Proposed  License  or  Assignment  shall 
be  procured  by  a  delegate  or  a  final  re¬ 
port  rendered  (pursuant  to  §  598.1705-5) 
with  respect  to  such  License  or  Assign¬ 
ment  which  is  not  procured,  until  reports 
are  received  by  said  delegate  from  each 
chief  patent  or  legal  officer  notified  of 
the  granting  of  the  clearance,  unless 
adequate  explanation  for  the  absence  of 
any  such  report  is  presented. 

§  598.1705-5  Final  report  by  delegate 
where  no  license  or  assignment  is  pro¬ 
cured.  A  final  report  (in  duplicate)  of 
the  results  of  the  consideration  on  be¬ 
half  of  the  Department,  including  a 
statement  of  the  final  conclusions  and 
the  final  action  of  the  delegate  relative 
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thereto  on  behalf  of  the  Department, 
will  be  made  by  the  delegate  to  the  Chief, 
Patents  Division,  OJAG,  with  respect  to 
each  such  Proffered  or  Proposed  license 
or  Assignment  procurement  of  which 
(a)  is  believed  by  the  delegate  to  be  in¬ 
advisable  or,  (b)  the  delegate  is  unable 
to  accomplish  upon  terms  deemed  rea¬ 
sonable  by  him.  Copies  of  such  report 
shall  be  forwarded  by  the  delegate  to  the 
chiefs  of  all  the  interested  procuring 
services  of  the  Department  and  to  the 
Departments  of  the  Navy  and  the  Air 
Force  (i.  e.  to  the  officials  referred  to  in 
§  598.1705-4  (e) )  concurrently  with 

transmittal  of  the  original  to  the  Chief, 
Patents  Division,  OJAG. 

§  598.1705-6  Available  procedure  lor 
the  procurement  of  licenses  and  assign- 
meats.  The  Delegate  to  whom  clearance 
has  been  granted  by  the  Chief,  Patents 
Division,  OJAG,  may  procure  a  desired 
license  or  assignment,  with  or  without 
a  release  of  past  infringement,  as  set 
forth  in  §  598.1605-8  (a),  subject  to  the 
restrictions  of  §  598.1605-8  (b). 

§  598.1705-7  Fiscal  procedures.  The 
fiscal  procedures,  provisions,  and  re¬ 
quirements  set  forth  in  §  598.1605-10  are 
applicable  to  the  procvurement  of  a  li¬ 
cense  (with  or  without  a  release)  or  an 
assignment  (with  or  without  a  release). 

§  598.1705-8  Contracts  of  license  and 
assignment  requiring  approval.  The  re¬ 
quirements  of  §  598.1605-12  with  respect 
to  approval  by  the  Chief,  Purchases 
Branch,  Office  of  the  Assistant  Chief 
of  Staff,  Gh-4,  of  all  contracts  made  un¬ 
der  the  provisions  of  Subpart  P  of  this 
part  under  said  specified  conditions,  are 
applicable  also  to  all  contracts  made 
under  the  provisions  of  this  subpart  un¬ 
der  such  conditions. 

§  598.1705-9  SuJjmission  of  contracts 
for  approval.  The  requirements  of 
S  598.1605-13  relative  to  the  submission 
for  approval  of  contracts  made  under 
the  provisions  of  Subpart  P  of  this  part 
also  apply  to  contracts  made  under  the 
provisions  of  this  subpart  and  required 
to  be  submitted  for  approval  to  the 
Chief,  Purchases  Branch,  Office  of  the 
Assistant  Chief  of  Staff,  0-4,  including 
the  required  memorandum  of  facts  from 
the  Delegate  with  paragraphs  (a)  (1) 
through  (a)  (4),  of  §  598.1605-13 

changed  to  read: 

(1)  Identification  and  brief  description  of 
the  subject  matter  of  the  patent  or  patent 
application  involved  in  the  license  or  as¬ 
signment. 

(2)  Date  of  clearance  from  the  Chief, 
Patents  Division,  to  consider  the  Ucense  or 
assignment  and  to  procure  the  same,  if 
deemed  advisable. 

(3)  Brief  statement  of  the  Delegate’s  con¬ 
clusions  regarding  (1)  potential  infringe¬ 
ment  of  the  patent  by  contemplated  future 
Department  of  Defense  procurement  and 
(li)  of  the  validity  of  the  patent.  Including 
the  reasons  therefor. 

(4)  Statement  of  the  estimated  extent  of 
contemplated  future  Department  of  Defense 
procurement  involving  use  of  the  invention, 
including  the  estimated  money  value  of  a 
potential  claim  for  Infringement  of  the 
patent  based  upon  such  prociirement, 
broken  down  according  to  the  Departments 
of  the  Army,  the  Navy  and  the  Air  Force. 


§  598.1705-10  Contract  numbering  and 
distribution.  The  requirements  of  §  598.- 

1605- 14,  pertaining  to  contracts  made 
under  the  provisions  of  Subpart  P  of  this 
part,  apply  to  contracts  of  license  and 
assignment  made  under  the  provisions 
of  this  subpart,  including  the  required 
memorandum  or  letter  referred  to  in 
§  598.1605-14  (e)  with  the  following 
items  changed  to  read  as  indicated  be¬ 
low: 

(1)  The  name  of  the  licensor  or  assignor. 

(5)  Date  of  clearance  from  Chief,  Patents 
Division,  OJAG,  to  consider  and  procure  the 
license  or  assignment. 

(6)  A  statement  that  the  Instrument  pro¬ 
cured  constitutes  the  license  or  assignment 
for  which  the  above  clearance  was  granted. 

§  598.1706  Contract  clauses  and  forms. 
The  following  contract  clauses  and  forms 
are  applicable  to  contracts  of  license  and 
assignment: 

§  598.1706-1  Mandatory  contract 
clauses.  The  clauses  listed  in  §  598.- 

1606- 1  shall  be  used  in  all  contracts, 
except  as  otherwise  indicated  in  the  in¬ 
structions  preceding  the  clause. 

§  598.1706-2  The  license  grant  clauses. 
The  clauses  set  forth  in  §  598.1606-2  are 
suggested  forms  for  expressing  the  li¬ 
cense  grant. 

§  598.1706-3  The  license  term  clauses: 
The  clauses  set  forth  in  §  598.1606-3  are 
suggested  forms  for  expressing  the  li¬ 
cense  term. 

§  598.1706-4  Release  of  past  infringe¬ 
ment  clause.  The  clause  set  forth  in 
§  598.1606-4  shall  be  included  in  all  con¬ 
tracts  granting  rights  to  the  Govern¬ 
ment  under  a  patent  already  issued, 
made  under  the  provisions  of  this  sub¬ 
part  unless  its  omission  or  modification 
Is  approved  by  the  Chief,  Purchases 
Branch,  Office,  Assistant  Chief  of  Staff, 
G-4,  pursuant  to  §§  598.1705-8  and 
598.1705-9.  Bracketed  portions  of  the 
clause  may  be  omitted  when  not  appro¬ 
priate  or  not  encompassed  by  the  release 
as  negotiated. 

§  598.1706-5  Non-estoppel  clause. 
The  clause  set  forth  in  §  598.1606-5  shall 
be  included  in  all  contracts  made  under 
the  provisions  of  this  subpart,  except 
that  it  may  be  omitted  under  the  cir¬ 
cumstances  stated  in  said  section. 

§  598.1706-6  Contracts  providing  for 
the  payment  of  a  running  royalty.  Ref¬ 
erence  is  made  to  §  598.1606-6  for  special 
instructions  and  contract  provisions  rel¬ 
ative  to  contracts  providing  for  the  pay¬ 
ment  of  a  running  royalty. 

S  598.1706-7  Assignments.  Attention 
is  invited  to  §  598.1606-7  for  special  in¬ 
structions  and  contract  provisions  per¬ 
taining  to  contracts  of  assignment  of 
patent  rights  to  the  Government. 

§  598.1706-8  Unilateral  contract 
form;  gratuitous  grant.  The  comments 
and  requirements  of  §  598.1606-8  (a) 
with  respect  to  gratuitous  grants  of 
licenses  and  assignments  are  applicable 
to  gratuitous  contracts  of  license  and 
assignment  made  under  the  provisions  of 
this  subpart,  as  is  also  the  suggested 
unilateral  contract  form  for  such  gratui¬ 
tous  grants  set  forth  in  §  598.1606-8  (b) . 


§  598.1706-9  Bilateral  contract  form. 
The  contract  form  set  forth  in 
§  598.1606-9  (a)  is  suggested  for  licenses 
(with  or  without  a  release)  and  assign¬ 
ments  (with  or  without  a  release)  when 
a  consideration  of  more  than  $1.00  is  to 
be  paid  by  the  Government. 

Part  599 — ^Bonds  and  Insurance 
Sec. 

699.000  Scope  of  part. 

Subpart  A — Bonds 

599.101  Definitions. 

599.101- 50  Annual  bid  bonds. 

-699.101-61  Annual  performance  bond. 

599.101- 52  Fidelity  bond  (blanket). 

599.101- 53  Forgery  bond  or  policy  (deposi¬ 

tor’s  form). 

599.101- 54  License  or  permit  bond. 

599.101- 55  Consent  of  surety. 

599.103  Performance  bonds. 

599.103- 1  Performance  bonds  in  connec¬ 

tion  with  contracts  other 
than  construction  contracts. 

599.103- 2  Performance  bonds  in  connec¬ 

tion  with  construction  con¬ 
tracts. 

599.103- 50  Additional  i>erformance  bonds. 

599.104  Payment  bonds. 

599.104- 1  Payment  bonds  In  connection 

with  contracts  other  than 
construction  contracts. 

599.104- 50  Additional  payment  bonds. 

599.105  Advance  payment  bonds. 

599.106  Patent  infringement  bonds. 

599.107  Other  types  of  bonds. 

599.108  Elxecutlon  and  administration 

of  bonds. 

Subpart  B— Sureties  on  Bonds 

599.201  General  requirements  of  sure¬ 
ties. 

599.203  Ck>nsent  of  svurety. 

Subpart  C — Insurance — General 
599.301  General  policy. 

Subpart  D — Insurance  Under  Fixed-Price 
Contracts 

599.401  Policy. 

599.402  Government-furnished  prop¬ 

erty. 

599.450  Insxirance  in  special  cases. 

Subpart  E— Insurance  Under  Cost-Reimburse¬ 
ment  Type  Contracts 

599.501  Policy. 

599.501- 1  Workmen’s  compensation  and 

employers’  liability  insurance. 

599.501- 2  General  liability  Insurance. 

599.501- 3  Automobile  liability  insur¬ 

ance. 

599.503  Government  property. 

599.503-1  Liability  for  loss. 

599.550  Boiler  and  machinery  insiirance. 

599.551  Group  insiirance  plans. 

599.552  Employee  retirement  and  pen¬ 

sion  plans. 

599.553  General  statement. 

699.554  Special  rating  plans. 

599.555  Instirance  carrier. 

599.556  Approval  required. 

599.557  Action  on  termination  of  con¬ 

tract. 

599.558  Assignment  to  Government  of 

premiums  due  under  policies 
written  under  the  national 
defense  projects  rating  plan 
of  Insurance  upon  termina¬ 
tion  or  completion  of  cost- 
reimbursement  type  con¬ 
tracts.. 

599.559  Overseas. 

§  599.000  Scope  of  part.  This  part 
sets  forth  policies  and  procedures  in  con¬ 
nection  with  (a)  bonds,  (b)  sureties  on 
bonds,  and  (c)  insurance. 
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SUBPART  A — BONDS 

§  599.101  Definitions. 

§  599.101-50  Annual  bid  bonds.  An 
annual  bid  bond  is  a  single  bond  which 
secures  all  bids  submitted  by  a  Con¬ 
tractor  to  a  Procuring  Activity,  or  to 
such  Contracting  OfiBcers  of  a  Procuring 
Activity  as  may  be  designated  by  that 
Activity,  during  a  specific  fiscal  year  in 
response  to  formal  advertising.  Such 
bond  is  furnished  in  lieu  of  separate  bid 
bonds.  It  is  used  only  in  connection  with 
contracts  other  than  construction  con¬ 
tracts. 

§  599.101-51  Annual  performance 
bond.  An  annual  performance  bond  is 
a  single  bond  which  secures  the  perform¬ 
ance  and  fulfillment  of  all  undertakings, 
covenants,  terms,  conditions,  and  agree¬ 
ments  of  all  contracts  of  a  Contractor 
entered  into  with  a  designated  agency, 
or  to  such  Contracting  OfiBcers  of  a  Pro¬ 
curing  Activity  as  may  be  designated  by 
that  Activity,  during  a  specific  fiscal 
year.  Such  a  bond  is  executed  in  lieu  of 
executing  separate  performance  bonds 
for  each  contract.  It  is  used  only  in  con¬ 
nection  with  contracts  other  than  con¬ 
struction  contracts. 

§  599.101-52  Fidelity  bond  (blanket). 
A  fidelity  bond  is  a  bond  under  which 
the  obligor  agrees  to  indemnify  an  em¬ 
ployer  up  to  an  amount  stated  in  the 
bond  for  losses  caused  by  dishonesty  on 
the  part  of  all  employees  except  those 
expressly  excluded  by  written  endorse¬ 
ment  on  the  bond. 

§  599.101-53  Forgery  bond  or  policy 
(depositor’s  form).  A  forgery  bond  or 
policy  is  a  bond  or  policy  under  which 
the  obligor  agrees  to  reimburse  a  pur¬ 
chaser  and  others  named  in  the  bond  or 
policy  (the  insureds)  to  an  amount  stated 
in  the  bond  or  policy : 

(a)  For  losses  caused  by  the  forging 
or  altering  of  a  check,,  draft,  or  similar 
instrument  issued  by  or  purported  to 

i  have  been  issued  by  any  of  the  insureds 
named  in  the  bond  or  policy. 

(b)  For  losses  resulting  from  the  fact 
that  a  check  or  draft  has  been  obtained 
from  the  insureds  through  the  device  of 
impersonation. 

§  599.101-54  License  or  permit  bond. 
This  is  a  bond  which  secures  to  a  mu¬ 
nicipality  or  other  public  authority  the 
payment  of  fines  or  the  amount  of  any 
losses  sustained  as  a  result  of  action 
taken,  or  omitted  to  be  taken,  in  viola¬ 
tion  of  the  terms  of  a  license  or  permit. 
The  indemnity  sometimes  runs  to  third 
persons  in  addition  to  the  municipality. 

§  599.101-55  Consent  of  surety.  A 
consent  of  surety  is  an  instrument  by 
which  the  surety  on  a  bond  or  bonds 
supporting  a  contract  consents  to  a 
supplemental  agreement  which  goes  be¬ 
yond  the  scope  of  the  contract,  or  a 
change  order  in  excess  of  $25,000,  and 
agrees  that  the  bond  or  bonds  previously 
given  to  support  the  basic  contract  shall 
apply  to  the  contract  as  modified. 

§  599.103  Performance  bonds. 

5  599.103-1  Performance  bonds  in 
^nnection  with  contracts  other  than 
construction  contracts.  Authority  is 


given  to  the  Head  of  the  Procuring  Ac¬ 
tivity  concerned,  and  to  such  other  per¬ 
son  or  classes  of  persons  as  he  shall 
designate,  to  determine  whether  a  per¬ 
formance  bond  shall  be  required  in  con¬ 
nection  with  a  contract  other  than  a 
construction  contract. 

§  599.103-2  Performance  bonds  in 
connection  with  construction  contracts. 
The  penalty  of  the  performance  bond 
required  in  connection  with  a  construc¬ 
tion  contract  shall  be  at  least  in  an 
amount  equal  to  50  percent  of  the  con¬ 
tract  price.  Setting  forth  of  a  minimum 
percentage  herein  shall  not  be  construed 
as  a  bar  to  fixing  a  penalty  in  a  greater 
percentage,  up  to  100  percent  of  the  con¬ 
tract  price,  in  a  case  where  a  greater 
penalty  is  deemed  advisable  for  the  pro¬ 
tection  of  the  United  States,  and  fixing 
such  greater  penalty  will  not  eliminate 
small,  otherwise  potentially  acceptable 
Contractors. 

§  599.103-50  Additional  performance 
bonds,  (a)  If  a  performance  bond  has 
been  required  in  connection  with  a  con¬ 
tract  other  than  a  construction  contract, 
and  there  is  executed  a  change  order  in 
excess  of  $25,000  or  a  supplemental 
agreement  providing  for  any  increase  in 
the  contract  price,  an  additional  per¬ 
formance  bond  to  cover  the  increase  shall 
be  furnished,  unless  it  is  waived  in  acr 
cordance  with  law.  In  lieu  of  an  addi¬ 
tional  bond,  a  consent  of  surety  in  the 
form  set  forth  in  §  599.203  (a)  may  be 
furnished. 

(b)  When,  In  connection  with  a  con¬ 
struction  contract,  there  is  executed  a 
change  order  in  excess  of  $25,000  or  a 
supplemental  agreement  providing  for 
any  increase  in  the  contract  price,  an 
additional  performance  bond  to  cover 
the  increase  will  be  furnished.  In  lieu 
of  an  additional  bond,  a  consent  of  surety 
in  the  form  set  forth  in  §  599.203  (a) 
may  be  furnished. 

§  599.104  Payment  bonds. 

§  599.104-1  Payment  bonds  in  con~ 
nection  with  contracts  other  than  con- 
struction  contracts.  As  a  general  rule, 
payment  bonds  shall  not  be  required  in 
connection  with  contracts  other  than 
construction  contracts.  Authority  is 
granted  to  the  Head  of  the  Procuring 
Activity  concerned,  and  to  such  other 
persons  or  classes  of  persons  as  he  may 
designate,  to  determine  whether  a  pay¬ 
ment  bond  will  be  required  to  support 
any  such  contract. 

§  599.104-50  Additional  payment 
bonds,  (a)  If  a  payment  bond  has  been 
required  in  connection  with  a  contract 
other  than  a  construction  contract,  and 
there  is  executed  a  change  order  in 
excess  of  $25,000  or  a  supplemental 
agreement  providing  for  any  increase  in 
the  contract  price,  an  additional  pay¬ 
ment  bond  to  cover  the  increase  shall 
be  furnished,  unless  it  is  waived  in  ac¬ 
cordance  with  law.  In  lieu  of  an  addi¬ 
tional  bond,  a  consent  of  surety  in  the 
form  set  forth  in  §  599.203  (a)  may  be 
furnished. 

(b)  When,  In  connection  with  a  con¬ 
struction  contract,  there  is  executed  a 
change  order  in  excess  of  $25,000  or  a 
supplemental  agreement  providing  for 


any  Increase  in  the  contract  price,  an 
additional  payment  bond  to  cover  the 
increase  shall  be  furnished.  In  lieu  of 
an  additional  bond,-  a  consent  of  surety 
in  the  form  set  forth  in  §  599.203  (a) 
may  be  used. 

§  599.105  Advance  payment  bonds. 
Section  7b  of  the  Armed  Services  Pro¬ 
curement  Act  of  1947  states  that  the 
power  given  to  the  "agency  head”  by 
section  5a  thereof  to  make  determina¬ 
tions  or  decisions  with  respect  to  the 
granting  of  advance  payments  shall  not 
be  delegable.  Therefore,  authority  to 
make  determinations  with  respect  to  ad¬ 
vance  payment  bonds  will  remain  in  the 
Secretary.  The  Head  of  the  Procuring 
Activity  shall  make  recommendation  to 
the  Secretary  as  to  the  type  and  extent 
of  advance  payment  bonds  when  requests 
for  advance  payments  are  under  con¬ 
sideration.  (See  Subpart  E.  Part  402  of 
this  title  and  Subpart  E,  Part  592  of  this 
subchapter.) 

§  599.106  Patent  infringement  bonds. 
(a)  A  patent  infringement  bond  will  not 
be  required  with  respect  to  any  contract 
in  connection  with  which  a  performance 
bond  has  been  executed. 

(b)  Even  if  a  performance  bond  has 
not  been  executed,  the  requirement  of 
a  patent  infringement  bond  will  be  the 
exception  rather  than  the  rule.  Where, 
however,  a  supply  contract  or  construc¬ 
tion  contract  contains  a  patent  clause 
of  the  type  set  forth  in  Part  408  of  this 
title,  and  the  financial  responsibility  of 
the  Contractor  is  unknown  or  doubtful, 
a  patent  infringement  bond  may,  in  the 
discretion  of  the  Head  of  the  Procuring 
Activity  concerned,  or  his  delegee,  be 
required. 

(c)  On  such  bonds  as  are  required, 
the  penal  sum  will  be  the  lowest  which, 
in  the  exercise  of  sound  judgment,  is 
deemed  adequate  for  the  protection  of 
the  interests  of  the  United  States. 

§  599.107  Other  types  of  bonds — (a) 
Fidelity  bonds.  (1)  Rdelity  bonds  will 
be  required  in  connection  with  cost  or 
cost-plus -fixed -fee  supply  contracts, 
construction  contracts,  or  contracts  for 
the  operation  of  Government-owned 
plants  only  in  those  cases  where,  in  the 
opinion  of  the  Head  of  the  Procuring 
Activity  concerned,  or  his  delegee,  such 
bonds  are  considered  to  be  reasonably 
necessary  for  the  protection  of  the  Con¬ 
tractor  or  the  Government. 

(2)  When  a  fidelity  bond  is  required, 
a  Primary  Commercial  Blanket  form  of 
bond  providing  for  retroactive  reinstate¬ 
ment  for  prior  losses  in  the  penal  sum 
of  $10,000  will  be  considered  sufiBcient. 
The  Primary  Commercial  Blanket  form 
of  fidelity  bond  as  standardized  by  the 
Surety  Association  of  America  or  its 
equivalent  is  the  approved  form  of  fidel¬ 
ity  bond.  There  should  be  attached 
thereto  the  following: 

(i)  A  rider  excluding  any  claim  on  the 
part  of  the  surety  company  to  be  subro¬ 
gated.  on  pasunent  of  loss  or  otherwise, 
to  any  claim  against  the  United  States. 

(ii)  A  rider  providing  for  pro  rata 
refund  of  premium  in  event  of  cancella¬ 
tion  by  the  Insured. 

(iii)  A  rider  providing  for  notice  to 
the  Procuring  Activity  concerned  in  the 
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event  of  any  change  in  or  cancellation 
of  the  bond. 

(iv)  A  rider  providing  for  investiga¬ 
tion  of  all  Class  A  employees. 

(V)  A  rider  providing  for  investiga¬ 
tion  of  all  claims. 

There  are  a  variety  of  discounts  which 
may  be  applied  to  blanket  fidelity  insur¬ 
ance  under  certain  circumstances. 
Therefore,  when  blanket  fidelity  insur¬ 
ance  is  purchEised,  carriers  should  be 
cautioned  to  apply  all  appropriate  dis¬ 
counts. 

(b)  Forgery  bonds.  (1)  This  type  of 
bond  will  be  required  in  connection  with 
cost  or  cost-plus-fixed-fee  supply  con¬ 
tracts,  construction  contracts  or  con¬ 
tracts  for  the  operation  of  Government- 
owned  plants  only  in  those  cases  where, 
in  the  opinion  of  the  Head  of  the  Pro¬ 
curing  Activity  concerned,  or  his  delegee, 
such  bonds  are  considered  to  be  reason¬ 
ably  necessary  for  the  protection  of  the 
Contractor  or  the  Government. 

(2)  If,  in  such  a  case,  it  is  determined 
that  a  forgery  bond  or  policy  is  desir¬ 
able  to  obtain  the  investigating  and 
claims  facilities  of  a  surety  company 
and  is  considered  reasonably  necessary 
for  the  protection  of  the  United  States 
or  the  Contractor,  a  forgery  bond  or 
policy  with  a  retroactive  reinstatement 
rider  may  be  approved  in  the  penal  sum 
of  $10,000.  This  sum  is  considered  suffi¬ 
cient.  The  depositor’s  form  of  forgery 
bond  or  policy  as  standardized  by  the 
Surety  Association  of  America  or  its 
equivalent  is  the  approved  form  of  for¬ 
gery  bond.  'There  should  be  attached 
thereto  the  following; 

(i)  A  rider  excluding  any  claim  on 
the  part  of  the  surety  company  to  be 
subrogated,  on  payment  of  loss  or  other¬ 
wise,  to  any  claim  against  the  United 
States. 

(ii)  A  rider  providing  for  pro  rata  re¬ 
fund  pf  premium  in  event  of  cancellation 
by  the  Insured. 

(iii)  A  rider  providing  for  notice  to 
the  Procuring  Activity  concerned  in  the 
event  of  any  change  in  or  cancellation 
of  the  bond. 

(iv)  A  rider  providing  for  the  inves¬ 
tigation  of  all  claims. 

(c)  Endorsement  excluding  subroga- 
Uon  to  claims  against  the  United  States. 
In  every  case  where  a  contract  requires 
the  United  States  to  pay  the  premium 
either  directly  or  by  way  of  reimburse¬ 
ment  on  a  bond,  the  bond  will  contain 
an  endorsement  or  other  recital  exclud¬ 
ing  by  appropriate  language  any  claim 
on  the  part  of  the  surety  to  be  subro¬ 
gated,  on  payment  of  a  loss  or  other¬ 
wise,  to  any  claim  against  the  United 
States. 

(d)  Riders  and  endorsements  parties 
vlarly  applicable  to  fidelity  and  forgery 
bonds. 

(1)  Retroactive  reinstatement  rider. 
This  rider  contains  a  provision  which  is 
available  for  blanket  fidelity  and  forg¬ 
ery  bonds  whereby  after  a  loss  has  been 
sustained,  the  penalty  of  the  bond  is 
restored  to  its  original  amount  notwith¬ 
standing  prior  losses.  There  is  con¬ 
tained  in  the  bond  itself  a  provision 
which  automatically  restores  the  penalty 
of  the  bond  to  the  original  amount  with 
respect  to  future  losses. 


(2)  Waiver  of  restoration  premium 
rider.  This  rider  contains  a  provision 
which  is  available  for  blanket  fidelity  and 
forgery  bonds  which  has  the  effect  of 
eliminating  the  premium  charge  for  re¬ 
storing  the  penalty  of  the  bond  after  a 
loss  has  been  sustained. 

(3)  Endorsement  excluding  subroga¬ 
tion  to  claims  against  the  United  States. 
This  endorsement  contains  a  provision 
which  excludes  any  claim  on  the  part  of 
the  surety  company  to  be  subrogated  on 
payment  of  a  loss  or  otherwise  to  any 
claim  against  the  United  States.  It  is 
required  to  be  placed  on  any  fidelity  or 
forgery  bond,  the  premium  for  which  is 
either  paid  by  the  Government  directly 
or  is  a  reimbursable  item  under  cost- 
plus-a-fixed-fee  contract. 

(4)  Cancellation  or  change  notice 
rider.  This  rider  contains  a  provision 
by  which  a  surety  agrees  to  notify  cer¬ 
tain  named  interested  parties  in  the 
event  that  the  bond  is  cancelled  or 
changed  in  any  other  manner. 

§  599.108  Execution  and  administra¬ 
tion  of  bonds — (a)  Execution.  All  bonds 
will  be  executed  in  duplicate. 

(b)  Filing  and  examination  of  bonds 
and  consent  of  surety — (1)  Distribution. 

(i)  The  original  of  all  surety  bonds  re¬ 
quired  by  the  various  elements  of  the 
Department  (except  as  hereinafter  pro¬ 
vided  in  paragraph  (c)  of  this  section) 
will  be  forwarded  to  The  Judge  Advocate 
General,  Department  of  the  Army, 
Washington  25,  D.  C.  If  such  bond  was 
required  in  support  of  a  contract  or 
modification  thereof,  the  original  signed 
number  of  the  bond  should  be  attached 
to  the  original  signed  number  of  the 
contract  or  modification  thereof,  as  the 
case  may  be,  and  forwarded  to  The 
Judge  Advocate  General.  In  the  event 
it  is  not  practicable  to  forward  the  orig¬ 
inal  number  of  the  contract  or  modifica¬ 
tion,  a  duplicate  signed  number  or  an 
authenticated  copy  thereof  should  be 
attached  to  the  original  bond  and  for¬ 
warded  to  The  Judge  Advocate  General. 
The  Judge  Advocate  General  will  exam¬ 
ine  bonds  as  to  legal  sufficiency  and  as  to 
form  and  execution.  In  the  case  of  cor¬ 
porate  sureties  he  will  include  examina¬ 
tion  to  ascertain  whether  the  corporate 
officials  who  purported  to  execute  the 
bonds  on  behalf  of  the  corporate  sureties 
had  authority  to  do  so;  and  in  the  case 
of  individual  sureties  he  will  include  ex¬ 
amination  to  ascertain  whether  the  af¬ 
fidavits  of  justification  and  the  certif¬ 
icates  of  sufficiency  of  the  sureties  are 
in  accordance  with  S  599.201  (b) .  The 
Judge  Advocate  General  then  will  for¬ 
ward  the  bond,  together  with  any  con¬ 
tract  or  modification  thereof  which  It 
supports,  to  the  proper  office  for  filing. 
The  duplicate  bond  will  be  retained  and 
filed  in  the  office  to  which  it  pertains  or 
which  authorized  its  acceptance. 

(ii)  Consents  of  surety  will  be  handled 
in  the  same  manner  as  bonds,  except 
that  for  more  expeditious  handling  they 
may  be  forwarded  in  blank  to  The  Judge 
Advocate  General  who  will  have  them 
executed  in  Washington  under  the  Ex¬ 
pediter  Plan  and  then  approve  them. 

(iii)  The  following  bonds  will  not  be 
forwarded  to  'The  Judge  Advocate  Gen¬ 
eral: 


(o)  Bid  bonds  (except  annual  bid 
bonds).  The  original  and  duplicate 
numbers  will  be  retained  in  the  office  to 
which  they  pertain  or  which  authorized 
their  acceptance. 

(b)  Blanket  fidelity  and  forgery  bonds. 

(c)  Authority  of  The  Judge  Advocate 
General  as  to  substitute  surety  bonds. 
The  Judge  Advocate  General  is  author¬ 
ized  to  act  for  the  Secretary  in  accepting 
a  new  surety  bond  in  substitution  for  a 
bond  previously  approved  by  the  Depart¬ 
ment  and  covering  part  cr  all  of  the  same 
obligation,  and  in  authorizing  the  notifi¬ 
cation  of  the  principal  and  simety  on  the 
bond  originally  furnished  that  it  will  not 
be  considered  as  security  for  any  default 
occurring  subsequently  to  the  date  of 
approval  of  the  new  bond.  The  Judge 
Advocate  General  is  authorized  to  dele¬ 
gate  such  function  to  whomsoever  he 
may  designate  within  his  office. 

(d)  Miscellaneous  bond  forms. — (1) 
Bid  bond.  Standard  Form  24  (November 
1950  Edition)  will  be  used  in  accordance 
with  accompanying  instructions. 

(2)  Annual  bid  bond.  Standard  Form 
34  (November  1950  Edition)  will  be  used 
in  accordance  with  accompanying  in¬ 
structions. 

(3)  Performance  bond.  Standard 
Form  25  (November  1950  Edition)  will 
be  used  in  accordance  with  accompany¬ 
ing  instructions. 

(4)  Annual  performance  bond.  Stand¬ 
ard  Form  35  (November  1950  Edition) 
will  be  used  in  accordance  with  accom¬ 
panying  instructions. 

(5)  Payment  bond.  Standard  Form 
25A  (November  1950  Edition)  will  be 
used  in  accordance  with  accompanying 
instructions. 

(6)  Patent  infringement  bond.  The 
appropriate  patent  infringement  bond 
form  is: 

Know  all  men  by  these  present,  that  we 

_ _ as  Principal,  and _ as 

Surety,  are  held  and  firmly  bound  unto  the 
United  States  of  America,  hereinafter  called 

the  Government,  in  the  penal  sum  of _ 

dollars,  lawful  money  of  the  United  States, 
for  the  payment  of  which  sum  well  and 
truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  administrators,  and  succes¬ 
sors,  jointly  and  severally,  firmly  by  these 
presents. 

The  condition  of  this  obligation  is  such, 
that  whereas  the  principal  entered  into  a 
certain  contract,  hereto  attached,  with  the 

Government,  dated  _ _  19__,  for 

_ and  whereas  the  said  principal 

has  specifically  obligated  himself  in  said  con¬ 
tract  to  hold  and  save  the  Government,  its 
officers,  agents,  servants,  and  employees, 
harmless  from  liability  of  any  nature  or  kind. 
Including  cost  and  expenses,  for  or  on  ac¬ 
count  of  any  patented  or  unpatented  inven¬ 
tion,  article,  or  appliance  manufactured  or 
used  in  the  performance  of  that  contract. 
Including  their  use  by  the  Government  of 
the  articles  therein  contracted  for. 

Now,  therefore,  if  the  principal  shall  well 
and  truly  perform  and  fulfill  the  above 
undertaking  and  agreement,  and  shall 
promptly  make  payment  of  any  Judgment 
and  costs  obtained  against  the  United  States 
under  the  provisions  of  the  Act  of  June  25, 
1910  (36  Stat.  851)  as  amended  by  the  Act 
of  July  1,  1918  (40  Stat.  705)  or  expenses 
Incident  thereto,  then  this  obligation  to  be 
▼old;  otherwise  to  remain  in  full  force  and 
effect. 

In  witness  whereof,  the  above-bounded 
parties  have  executed  this  Instrument  under 
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their  several  seals  this  - - -  day  of 

_ _  19__,  the  name  and  corporate  seal 

of  each  corporate  party  being  hereto  affixed 
and  these  presents  duly  signed  by  its  under¬ 
signed  representative,  piirsuant  to  authority 
of  its  governing  body. 

SUBPART  B — SURETIES  ON  BONDS 

§  599.201  General  requirements  of 
sureties — (a)  Corporate  sureties — (1) 
Acceptability.  In  order  to  be  acceptable, 
the  corporate  surety  must  have  obtained 
from  the  Secretary  of  the  Treasury  au¬ 
thority  to  do  business  under  the  Act  of 
13  August  1894  (28  Stat.  279) ,  as  amended 
by  the  Act  of  23  March  1910  (36  Stat. 
241) ;  6  U.  S.  C.  8.  A  list  of  the  corpora¬ 
tions  approved  by  the  Secretary  of  the 
Treasury  is  published  semiannually  by 
the  Treasury  Department  as  Form  No. 
356  (Section  of  Surety  Bonds) .  This  list 
indicates  the  maximum  penal  sum  in 
which  any  corporate  surety  may  under¬ 
write  any  one  obligation.  Any  corpora¬ 
tion  whose  name  is  on  this  list  is 
acceptable  within  the  limits  of  such  ap¬ 
proval.  The  Heads  of  the  Procuring 
Activities  are  responsible  for  distributing 
copies  of  the  list,  and  may  obtain  copies 
thereof  through  The  Judge  Advocate 
General  to  whom  a  requisition  for  the 
requirements  of  each  Procuring  Activity 
should  be  sent  semiannually  on  or  before 
15  March  and  15  September. 

(2)  Qualifications  of  agents  and  cor¬ 
porate  sureties.  Corporate  sureties 
should  forward  to  The  Judge  Advocate 
General,  Department  of  the  Army, 
Washington  25,  D.  C.  for  filing:  powers 
of  attorney  or  certified  copies  of  resolu¬ 
tions  of  their  Boards  of  Directors  or 
Trustees  authorizing  their  oflBcers  or 
agents  to  execute  bonds,  and  certificates 
evidencing  the  revocation  of  authority 
previously  granted  to  execute  bonds. 

(3)  Corporate  cosureties.  More  than 
one  corporate  surety  may  be  accepted  as 
surety  upon  any  recognizance,  stipula¬ 
tion,  bond,  or  undertaking  in  connection 
with  either  supply  or  construction  con¬ 
tracts,  provided  that  in  no  case  will  the 
liability  of  any  such  cosurety  exceed  the 
maximum  penal  sum  in  which  the  cor¬ 
porate  surety  is  qualified  to  underwrite 
any  one  obligation.  On  bonds  covering 
supply  contracts  where  the  amount  of 
the  bond  is  greater  than  the  underwrit¬ 
ing  limitation  of  the  corporate  surety,  the 
latter  may  reinsure  with  a  corporation 
on  the  acceptable  list  of  corporate  sure¬ 
ties  and  having  the  required  underwrit¬ 
ing  capacity.  Reinsurance  agreements 
are  not  acceptable  in  connection  with 
construction  contracts.  It  is  not  neces¬ 
sary  that  corporate  cosureties  obligate 
themselves  for  the  full  amount  of  the 
bond.  Each  corporate  surety  may,  by 
setting  forth  the  limit  of  its  liability  in 
the  bond  as  a  definite  and  specified  sum, 
limit  such  liability.  In  all  cases  the  lia¬ 
bility  shall  be  limited  to  the  maximum 
penal  sum  in  which  the  corporate  surety 
Is  qualified  to  imderwrite  any  one  obliga¬ 
tion.  As  finther  indicated  by  the  afore¬ 
mentioned  forms,  the  sureties  must, 
however,  bind  themselves  “jointly  and 
wyerally”  for  the  purpose  of  allowing  a 
joint  action  or  actions  against  any  or  all 
of  them.  When  the  bond  is  to  be  exe¬ 
cuted  by  two  or  more  corporate  sureties, 
standard  Form  27  (November  1950  Edi¬ 
son)  will  be  used  in  the  case  of  a  per^ 


formance  bond  and  Standard  Form  27A 
(November  1950  Edition)  will  be  used  in 
the  case  of  a  payment  bond,  each  in  ac¬ 
cordance  with  the  accompanying  in¬ 
structions. 

(b)  Individual  sureties. — (1)  Accept¬ 
ability.  Individual  sureties  are  accept¬ 
able  for  all  types  of  bonds  other  than 
fidelity  and  forgery  bonds,  provided  that 
they  meet  the  requirements  specified  in 
subparagraphs  (3)  and  (5)  of  this  para¬ 
graph. 

(2)  Number.  If  individual  sureties  are 
used  there  shall  be  at  least  two  respon¬ 
sible  individuals  on  each  bond. 

(3)  Citizenship,  (i)  Except  as  pre¬ 
scribed  in  subdivision  (ii)  of  this  sub- 
paragraph  individual  sureties  will  be  cit¬ 
izens  of  the  United  States. 

(ii)  Sureties  on  bonds  executed  in  for¬ 
eign  countries,  the  Canal  Zone,  Puerto 
Rico,  Hawaii,  Alaska,  Guam,  or  any  pos¬ 
session  of  the  United  States,  to  secure  the 
performance  of  contracts  entered  into 
in  those  places  need  not  be  citizens  of  the 
United  States.  However,  unless  they  are 
citizens  of  the  United  States  they  must 
be  domiciled  in  the  country,  territory,  or 
possession  where  the  contract  is  to  be 
performed. 

(4)  Extent  of  liability.  The  liability 
of  each  individual  surety  shall  extend  to 
the  entire  penal  amount  of  the  bond. 

(5)  Justification.  Individual  sureties 
will  each  justify  in  an  amount  not  less 
than  the  penal  amount  of  the  bond. 

(6)  Stockholders  as  sureties.  In  con¬ 
nection  with  any  bond  of  which  a  cor¬ 
poration  is  the  principal  obligor,  a  stock¬ 
holder  of  that  corporation  is  acceptable 
as  cosmity  on  the  bond:  Provided,  That 
his  net  worth  exclusive  of  his  stock  hold¬ 
ings  in  the  corporation  is  equal  to  the 
amount  for  which  he  justified:  And  pro¬ 
vided  further.  That  such  fact  is  expressly 
stated  in  his  affidavit  of  justification. 

(7)  Affidavit  of  individual  surety. 
Standard  Form  28  (November  1950  Edi¬ 
tion)  will  be  used  in  connection  with  the 
justification  of  an  individual  surety. 

(c)  Partnerships  as  sureties.  A  part¬ 
nership  or  other  unincorporated  associ¬ 
ation,  as  such,  will  not  be  accepted  as  a 
surety.  The  individual  members  of  the 
partnership  or  association  may,  of 
course,  if  they  meet  the  requirements  of 
paragraph  (b)  of  this  section  qualify 
as  sureties.  Individual  members  of  a 
partnership  or  association  will  not,  how¬ 
ever,  be  acceptable,  as  sureties  on  bonds 
under  which  the  partnershp  or  associa¬ 
tion,  or  any  copartner  or  member  thereof, 
is  the  principal  obligor. 

(d)  Substitution  or  replacement  of  a 
surety.  In  case  of  financial  embarrass¬ 
ment,  failure,  or  other  disqualifying 
cause  on  the  part  of  a  sm*ety  under  a 
bond,  the  Head  of  the  Procuring  Activity 
concerned  will  require  the  substitution 
of  a  new  surety  satisfactory  to  him. 

§  599.203  Consent  of  surety.  The  fol¬ 
lowing  forms  of  consents  of  surety  are 
authorized  for  use: 

(a)  Consent  of  surety  to  a  modifica¬ 
tion  providing  for  an  increase  in  the 
penal  sums  of  bonds  previously  given. 

Consent  or  StTBrrr 

Date _ 

Consent  of  Surety  Is  hereby  given  to  the 
foregoing  contract  modification,  and  the 


surety  agrees  that  Its  bond  or  bonds  shall 
apply  and  extend  to  the  contract  as  modi¬ 
fied  or  amended  thereby.  The  principal  and 
surety  further  agree  that  on  and  after  the 
execution  of  this  consent,  the  penalty  of  the 
aforementioned  performance  bond  or  bonds 

Is  hereby  increased  by _ dollars,'  and 

the  penalty  of  the  aforementioned  payment 
bond  or  bonds  Is  hereby  increased  by _ _ 


( Individual  principal )  * 

In  presence  of — 


(Address) 

Attest: 


(Business  address) 


(Corporate  principal)* 


(Business  address) 

By - - - - 

(Affix  Corporate  Seal] 


(Corporate  Surety) 


(Business  address) 

By - 

[Affix  Corporate  Seal] 


(b)  Consent  of  surety  without  provide 
ing  for  an  increase  in  the  penal  sums  of 
bonds  previously  given.  Consent  of 
Surety  is  hereby  given  to  the  foregoing 
contract  modification,  and  the  surety 
agrees  that  its  bond  or  bonds  shall  apply 
and  extend  to  the  contract  as  modified  or 
amended  thereby. 

SUBPART  C — INSURANCE;  GENERAL 

§  599.301  General  policy.  Insurance 
coverage  will  be  required  in  connection 
with  Army  Establishment  contracts 
where  (a)  mandatory  by  law;  or  (b)  it 
is  considered  desirable  to  utilize  the  or¬ 
ganization,  facilities  or  other  services  of 
the  insurance  industry.  (The  word 
“coverage”  is  used  here  advisedly,  since 
in  some  jurisdictions  self-insurance  by 
the  Contractor  is  permissible  in  lieu  of 
insurance  purchases.)  Insurance  pur¬ 
chases  may  be  authorized  where  com¬ 
mingling  of  property  and  operations  or 
circumstances  of  ownership  and  degree 
of  responsibility  imposed  by  contract 
make  the  carrying  of  insurance  reason¬ 
ably  necessary  for  protection  of  the  sev¬ 
eral  interests  concerned. 

SUBPART  D — INSURANCE  UNDER  FIXED-PRICE 
CONTRACTS 

§  599.401  Policy.  The  requirements 
under  applicable  laws,  such  as  state  laws 
governing  workmen’s  compensation  and 
employers’  liability  coverage  and  Federal 
laws  such  as  the  Federal  Longshoremen’s 
and  Harbor  Workers’  Act  where  applica¬ 
ble,  or,  in  the  case  of  common  carriers. 


*  Here  fix  an  amount  of  increase  at  least  in 
the  same  proportion  that  the  penalty  on  the 
original  bond  bears  to  the  contract  price  on 
the  original  contract.  The  penalty  of  the 
payment  bond  shall  not  be  increased  beyond 
two  million  five  hundred  thousand  dollars. 

*Thls  consent  shall  be  executed  concur¬ 
rently  with  the  execution  of  the  attached 
modification  by  the  same  person  who  exe¬ 
cutes  the  modification. 
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cargo  insurance  sus  required  by  Interstate 
Commerce  regulations,  are  sufficient  to 
compel  the  contractor  to  comply  with 
such  laws.  iThe  Contracting  Officer  will 
not,  therefore,  impose  insurance  require¬ 
ments  other  than  evidence  from  the  Con¬ 
tractor  that  such  laws  have  been  com¬ 
plied  with.  Where  a  performance  bond 
supports  the  contract  such  evidence  will 
not  be  necessary. 

5  599.402  Government  furnished 
property.  Under  the  degree  of  responsi¬ 
bility  for  Government  property  estab¬ 
lished  by  contract  clause  the  purchase 
or  nonpurchase  of  property  insurance  is 
discretionary  with  the  Contractor  and' 
insurance  requirements  will  not  be  im¬ 
posed  by  the  Contracting  Officer. 

§  599.450  Insurance  in  special  cases. 
In  special  cases,  when  it  is  deemed  nec¬ 
essary  in  connection  with  the  perform¬ 
ance  of  a  contract,  other  types  of 
insurance  may  be  required,  to  the  extent 
determined  to  be  necessary  by  the  Head 
of  the  Procuring  Activity. 

SUBPART  E — INSURANCE  UNDER  COST- 
REIMBURSEMENT  TYPE  CONTRACTS 

§  599.501  Policy,  (a)  The  kinds  of 
insurance  enumerated  in  §§  599.501-1, 
599.501-2,  and  599.501-3  ordinarily  will 
be  required  by  the  Contracting  Officer 
unless  the  Contractor  is  relieved  by  stat¬ 
ute  from  liability  and  elects  to  invoke 
such  statutory  immunity  or  has  an  ac¬ 
ceptable  program  of  self-insurance  al¬ 
ready  in  effect.  In  special  cases  other 
types  of  insurance  may  be  required  to  the 
extent  determined  to  be  necessary  by  the 
Head  of  the  Procuring  Activity. 

(b)  The  Contracting  Officer  will  ascer¬ 
tain  and  advise  the  Head  of  his  Procur¬ 
ing  Activity,  prior  to  completing  the 
placement  of  insurance  under  the  con¬ 
tract,  as  to  whether  (and  if  so^  to  what 
extent)  the  Contractor  has  cost-reim¬ 
bursement  type  contracts  with  any  other 
agency  of  the  Department  of  Defense  at 
the  proposed  location  or  adjacent  there¬ 
to.  This  information  should  be  readily 
obtainable  from  the  Contractor  and  will 
be  used  by  the  Head  or  Heads  of  the  Pro¬ 
curing  Activities  concerned  to  determine 
whether  contracts  can  be  combined  for 
the  purposes  of  insurance  in  order  to  bo 
eligible  for  more  favorable  rate  treat¬ 
ment. 

§  599.501-1  Workmen’s  compensation 
and  employers’  liability  insurance,  (a) 
Workmen’s  compensation  insurance  pro¬ 
tects  the  employer  against  liability  im¬ 
posed  by  a  workmen’s  compensation  law 
to  pay  benefits  and  furnish  care  to  em¬ 
ployees  injured,  and  to  pay  benefits  to 
dependents  of  employees  killed,  in  the 
course  of  and  because  of  their  employ¬ 
ment.  Employers’  Liability  insurance 
protects  an  employer  against  claims  for 
damages  which  may  arise  out  of  injuries 
to  employees  in  the  course  of  their  work 
in  cases  not  covered  by  the  compensa¬ 
tion  law.  Such  insurance  will  be  re¬ 
quired,  endorsed  to  provide — 

(1)  Occupational  disease  coverage  in 
jurisdictions  where  the  workmen’s  com¬ 
pensation  law  does  not  cover  all  occu¬ 
pational  diseases,  in  limits  of  $50,000  per 
person  in  any  one  case  and  $100,000  for 
any  one  policy  year; 


(2)  In  those  jurisdictions  where  there 
is  a  “per  accident’’  limitation  coverage 
under  paragraph  One  (b)  of  the  insur¬ 
ance  policy,  additional  limits  up  to  $100,- 
000  for  each  accident,  or,  where  there 
is  a  “per  person’’  limitation  under  this 
paragraph,  additional  limits  up  to  $50,000 
per  person; 

(3)  In  jurisdictions  where  workmen’s 
compensation  coverage  is  carried  in  a 
State  Fund  which  does  not  provide  the 
protection  afforded  by  the  requirements 
of  subparagraphs  (1)  and  (2)  of  this 
paragraph,  employers’  liability  insurance 
will  be  purchased,  endorsed  to  provide 
this  coverage. 

(b)  Where  such  insurance  is  pur¬ 
chased  for  contracts  to  be  performed 
outside  the  limits  of  the  United  States, 
its  Territories  and  possessions,  the  en¬ 
dorsements  required  by  paragraph  (a) 
of  this  section  may  be  modified  in  ac¬ 
cordance  with  instructions  issued  by  the 
Head  of  the  Procuring  Activity  con¬ 
cerned  provided  that  higher  monetary 
limits  are  not  authorized. 

(c)  The  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act,  as  amended 
(42  U.  S.  C.  Chapters  11,  12  as  amended 
by  56  Stat.  1035)  provides  that  work¬ 
men’s  compensation  benefits  are  appli¬ 
cable  to  all  United  States  citizen  em¬ 
ployees  of  any  Contractor  with  the 
United  States  on  any  military,  air  or 
naval  defense  base  or  public  work  as 
defined  therein  other  than  Contractors 
or  subcontractors  engaged  exclusively  in 
furnishing  materials  or  supplies.  Where 
it  is  desired  that  the  benefits  under  this 
law  be  waived  with  respect  to  United 
States  citizens  employed  by  such  Con¬ 
tractors  outside  the  limits  of  the  United 
States  (48  States  and  the  District  of 
Columbia),  the  Head  of  the  Procuring 
Activity  will  request  such  waiver  by  ap¬ 
plying  to  the  Bureau  of  Employees’  Com¬ 
pensation,  Department  of  Labor,  through 
Contract  Insurance  Branch,  Special  Fi¬ 
nancial  Services  Division,  Office  of  the 
Chief  of  Finance,  Washington  25,  D.  C. 

§  599.501-2  General  liability  insur~ 
ance.  (a)  'This  insurance  protects  the 
insured  against  loss  due  to  all  claims  for 
damages  arising  from  his  business  prem¬ 
ises  or  operations  (except  those  arising 
from  motor  vehicles  away  from  the 
premises,  those  covered  by  any  work¬ 
men’s  compensation  law,  and  other  ex¬ 
clusions  stated  in  the  policy).  This 
insurance  will  be  required  with  limits 
of  $50,000  per  person,  $100,000  per  acci¬ 
dent. 

(b)  General  liability  insurance  for 
damage  to  property  of  others  may  be 
purchased  under  the  general  liability 
policy  where,  in  the  opinion  of  the  Con¬ 
tracting  Officer,  the  exposure  under  the 
contract  operations  is  such  as  to  war¬ 
rant  obtaining  the  experienced  claims 
and  investigating  services  of  the  insur¬ 
ance  carrier  in  the  event  of  extensive 
damage  to  property  of  others.  It  is  con¬ 
templated  that  this  form  of  coverage 
will  be  necessary  only  for  Contractors 
engaged  in  the  handling  of  high  explo¬ 
sives  or  in  extra-hazardous  research  and 
development  activities.  Prior  approval 
for  the  purchase  of  this  type  of  insur¬ 
ance  will  be  obtained  from  the  Head  of 
the  Procuring  Activity  and  limits  of 


$50,000  per  accident  with  an  aggregate 
limit  of  $100,000  for  each  year  of  policy 
coverage  will  be'  considered  adequate. 
Where  commingling  of  operations,  how¬ 
ever,  permits  the  Government’s  protec¬ 
tion  at  a  nominal  cost  under  insurance 
carried  by  the  Contractor  in  the  course 
of  his  commercial  operations,  the  par¬ 
ticipation  in  such  insurance  will  be 
deemed  in  the  best  interests  of  the 
Government. 

(c)  Products  liability  insurance  pro¬ 
tects  the  insured  for  damages  arising  out 
of  the  consumption,  handling,  or  use  of 
a  product.  This  insurance  will  be  re¬ 
quired  where  a  Contractor  under  the 
authority  of  his  contract  operates  a  com¬ 
missary  or  other  similar  facility  for  dis¬ 
pensing  food.  Such  insurance,  when 
necessary,  will  be  added  by  endorsement 
to  the  general  liability  policy  with  lim¬ 
its  of  $50,000  per  person  and  $100,000 
per  accident  for  each  year  of  policy 
coverage. 

(d)  Contractual  liability  insurance 
protects  the  Contractor  against  loss  aris¬ 
ing  under  assumption  of  liability  by 
agreement.  This  insurance  is  provided 
by  the  comprehensive  general  liability 
policy  where  a  Contractor  has  assumed 
liability  in  writing  under — 

(1)  A  lease  of  premises; 

(2)  An  easement  agreement; 

(3)  An  agreement  required  by  munici¬ 
pal  ordinance; 

(4)  A  sidetrack  agreement;  or 

(5)  An  elevator  or  escalator  mainte¬ 
nance  agreement. 

The  purchase  of  insurance  for  other  as¬ 
sumed  liability  may  be  approved  where 
assumption  of  such  liability  by  the  Con¬ 
tractor  has  been  authorized  and  the  Head 
of  the  Procuring  Activity  determines 
that  the  purchase  of  such  insurance  is 
necessary. 

(e)  Where  insurance  prescribed  by 
this  section  is  purchased  for  contracts  to 
be  performed  outside  the  limits  of  the 
United  States,  its  Territories  and  pos¬ 
sessions,  the  Head  of  the  Procuring 
Activity  is  authorized  to  revise  down¬ 
ward  the  monetary  limits  prescribed  in 
this  section. 

§  599.501-3  Automobile  liability  in¬ 
surance.  Automobile  public  liability  and 
property  damage  insurance  will  be  re¬ 
required  with  limits  of  $50,000  per  person 
and  $100,000  per  accident  for  bodily  in¬ 
jury  liability  and  $5,000  for  property 
damage  liability  on  the  comprehensive 
policy  form  covering  all  owned,  non- 
owned,  hired,  and  Government- 
fumished  motor  vehicles  which  will  be 
used  in  the  contract  operations  where 
use  will  not  be  limited  exclusively  to  the 
premises  on  which  the  work  under  such 
contract  is  performed.  When  such  in¬ 
surance  is  purchased  for  contracts  to  be 
performed  outside  the  limits  of  the 
United  States,  its  Territories  and  pos¬ 
sessions,  the  Head  of  the  Procuring 
Activity  is  authorized  to  revise  down¬ 
ward  the  monetary  limits  prescribed 
herein. 

§  599.503  Government  property.  It  is 
the  policy  of  the  Department  of  the  Army 
not  to  require  or  approve  insurance  cov¬ 
ering  loss  of  or  damage  to  property,  legal 
title  to  which  is  in  the  United  States, 
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used  in  connection  with  cost-reimburse¬ 
ment  type  contracts.  This  principle  of 
noninsurance  rests  to  a  large  degree  upon 
savings  to  the  Government  obtained  by 
eliminating  the  cost  of  insurance  which 
would  otherwise  be  added  to  the  contract 
cost.  Where  savings  are  trivial  and  the 
Contractor’s  existent  insurance  policies 
may  be  utilized  to  afford  protection 
thereunder  for  Government  property  in 
its  care,  custody,  or  control,  this  policy 
of  noninsurance  will  not  be  enforced. 
Ordinarily,  however,  the  Contractor  will 
be  relieved  of  liability  for  loss  or  damage 
to  Government  property  in  accordance 
with  the  provisions  contained  in  the 
Government  Property  clause  of  the  con¬ 
tract.  Such  losses  are  intended  to  in¬ 
clude  those  caused  by  any  peril  while  the 
property  is  in  transit  off  the  Contractor’s 
premises,  or  caused  by  any  of  the  follow¬ 
ing  perils  while  the  property  is  on  the 
Contractor’s  or  a  subcontractor’s  or 
other  premises  or  by  removal  therefrom 
because  of  any  of  the  following  perils : 

(a)  Fire;  lightning;  windstorm,  cy¬ 
clone,  typhoon,  tornado,  hail;  explosion; 
riot,  riot  attending  a  strike,  civil  com¬ 
motion;  vandalism  and  malicious  mis¬ 
chief;  aircraft  or  objects  falling  there¬ 
from;  vehicles  running  on  land  or  tracks, 
excluding  vehicles  owned  or  operated  by 
the  Contractor  or  any  agent  or  employee 
of  the  Contractor;  smoke;  sprinkler  leak¬ 
age;  earthquake  or  volcanic  eruption; 
flood,  meaning  thereby  rising  of  rivers  or 
streams;  enemy  attack  or  any  action 
taken  by  the  military,  naval,  or  air  force 
of  the  United  States  or  its  allies  in  re¬ 
sisting  enemy  attack. 

(b)  Upon  the  happening  of  loss  or 
damage  to  Government  property  caused 
by  the  above-named  perils  the  Contrac¬ 
tor  shall  communicate  with  the  Con¬ 
tracting  Officer  and  shall  otherwise  pro¬ 
ceed  in  accordance  with  instructions  set 
forth  in  the  governing  contract  clause. 
The  Contractor  may,  upon  direction  of 
the  Contracting  Officer,  employ  the  serv¬ 
ices  of  a  loss  and  salvage  organization 
designated  by  the  Contracting  Officer. 
One  or  more  of  these  organizations  will 
be  found  listed  in  the  local  telephone  di¬ 
rectory  of  the  nearest  city  of  reasonably 
large  population.  They  are  known  vari¬ 
ously  as  the  General  Adjustment  Bureau, 
Inc.,  the  Underwriters  Adjusting  Com¬ 
pany,  and  the  Western  Adjustment  and 
Inspection  Company.  'The  services  of 
these  organizations  are  performed  for 
the  Government  within  the  continental 
United  States  on  a  cost  plus  traveling 
expense  basis. 

1  599.503-1  Liability  for  loss.  The 
Contractor’s  relief  from  liability  for  loss 
of  or  damage  to  Government  property 
in  his  care,  custody,  or  control  is  intended 
to  place  the  Contractor  in  the  same  posi¬ 
tion  he  would  occupy  if  commercial  in¬ 
surance  policies  providing  broad  protec¬ 
tion  were  procured  by  him  against  the 
named  perils. 

§  599.550  Boiler  and  machinery  in~ 
turance.  (a)  This  type  of  insurance  pro- 
tecte  the  Contractor  against  loss  due  to 
^idents  arising  from  boilers,  pressure 
▼^els,  or  machinery.  The  chief  value 
of  this  insurance  is  the  inspection  service 
Worded  imder  the  insurance  policy  by 
qualified  insurance  personnel.  The  pur¬ 


chase  of  such  insurance  by  Army  Estab- 
hshment  cost-reimbursement  type  Con¬ 
tractors  is  not  authorized  as  an  item  of 
reimbursement.  The  Army  maintains 
within  the  continental  United  States  for 
the  purpose  of  obtaining  boiler  inspection 
service  on  certain  types  of  boilers,  a  con¬ 
tract  with  a  recognized  insurance  com¬ 
pany.  Among  the  types  serviced  by  this 
contract  are  the  following:  “All  Govern¬ 
ment-owned  boilers  located  at  military 
installations  operated  by  private  Con¬ 
tractors  and  all  privately  owned  boilers 
located  at  military  reservations.”  Ac¬ 
cordingly,  where  steam  boilers  are  placed 
in  initial  operation  under  the  contract, 
the  Contracting  Officer  will  so  notify  his 
continental  army  commander  and  re¬ 
quest  that  arrangements  be  made  for  the 
boilers  to  be  included  for  inspection 
under  the  Army  contract. 

(b)  In  areas  outside  the  continental 
United  States  boiler  and  machinery  in¬ 
surance  may  be  purchased  where  insur¬ 
ance  companies  are  available  and  can 
render  adequate  inspection  service. 
Where  such  service  is  not  available, 
boiler  and  machinery  insurance  will  not 
be  purchased. 

§  599.551  Group  insurance  plans. 
Group  life  insurance  plans  and  such 
other  forms  of  insurance  as  are  provided 
voluntarily  to  employees  in  order  to 
furnish  benefits  in  the  event  of  death, 
disability,  dismemberment,  hospitaliza¬ 
tion,  surgical,  or  medical  care  will  be 
subject  to  review  by  the  Head  of  the 
Procuring  Activity.  The  purpose  of  this 
requirement  is  to  ascertain  that  greater 
benefits  are  not  being  extended  imder 
the  cost-reimbursement  type  contract 
than  those  granted  to  employees  under 
the  Contractor’s  regular  commercial 
operations.  When  an  existing  schedule 
is  being  increased,  such  schedule  will  also 
be  referred  to  the  Head  of  the  Procuring 
Activity  for  the  same  purpose.  Where 
employees  under  the  cost-reimbursement 
type  contract  are  added  to  the  Contrac¬ 
tor’s  already  existent  group  life  or 
similar-type  insurance  policies,  provi¬ 
sion  should  be  made  at  contract  termina¬ 
tion  to  see  that  any  experience  refund 
due  from  the  last  year  of  contract  opera¬ 
tion  will  be  credited  proportionately  to 
the  contract. 

§  599.552  Employee  retirement  and 
pension  plans.  The  basis  for  allowability 
of  costs  under  cost-reimbursement  type 
contracts  for  such  plans  is  fully  set  forth 
in  Part  414  of  this  title,  (Contract  Cost 
Principles) . 

§  599.553  General  statement.  'The  re¬ 
quired  or  permitted  forms  of  insurance 
and  instructions  set  forth  in  §§  599.501 
through  599.552  are  intended  as  basic 
principles  to  be  applied  in  connection 
with  insurance  on  cost-reimbursement 
type  contracts  where  the  contract  opera¬ 
tions  are  separately  insured.  Where 
commingling  of  commercial  and  Govern¬ 
ment  operations  make  separate  insur¬ 
ance  impracticable,  the  foregoing  sec¬ 
tions  will  necessarily  not  remain 
applicable. 

§  599.554  Special  rating  plans.  For 
cost-reimbursement  type  contracts,  spe¬ 
cial  retrospective  rated  plans  are  avail¬ 
able  for  the  purchase  of,  (a)  workmen’s 


compensation  and  employers’  liability, 

(b)  comprehensive  general  liability  and 

(c)  automobile  liability  and  property 
damage  insurance.  The  provisions  of 
these  plans  may  not  be  applicable  to  all 
cost-reimbursement  type  contracts,  and 
in  arriving  at  a  determination  as  to  their 
applicability,  the  Head  of  the  Procuring 
Activity  will  give  consideration,  among 
other  factors,  to  the  following : 

(1)  Contracts  for  work  within  the 
continental  United  States: 

(1)  That  at  inception  of  use  of  Plan, 
at  least  90  percent  of  estimated  payroll 
arises  out  of  cost-reimbursement  type 
contracts  with  the  United  States. 

(ii)  That  the  estimated  total  annual 
premium  is  at  least  $10,000. 

(2)  Contracts  for  work  outside  the 
continental  United  States: 

(i)  Nationality  of  the  employees  con¬ 
cerned  and  the  applicability  of  the  Long¬ 
shoremen’s  and  Harbor  Workers’  Act  as 
amended,  or  the  propriety  of  waiving 
the  provisions  of  that  law;  (see  §  599.501- 
1  (c)). 

(ii)  Laws  and  customs  of  the  country 
or  countries  concerned; 

(iii)  'Treaties  involved; 

(iv)  Insurance  facilities  available; 

(V)  Medical  and  hospital  facilities 

available. 

§  599.555  Insurance  carrier.  A  cost- 
reimbursement  type  Contractor  will  se¬ 
lect  his  own  insurance  carrier,  subject 
to  approval  by  the  Head  of  the  Procur¬ 
ing  Activity  as  to  compliance  with  the 
following  established  Department  of  De¬ 
fense  minimum  standards.  These  stand¬ 
ards  may  be  deviated  from  by  the  Head 
of  the  Procuring  Activity  in  the  case  of 
foreign  insurance  carriers  operating  out¬ 
side  the  continental  United  States  upon 
assurance  of  financial  responsibility  of 
such  carriers. 

(a)  The  carrier  must  have  an  un¬ 
obligated  minimum  surplus  of  $350,000; 

(b)  In  the  case  of  a  contract  of  casu¬ 
alty  insurance,  other  than  Workmen’s 
Compensation  insurance,  the  financial 
responsibility  of  the  insurance  carrier 
must  be  such  that  the  policy  will  not 
expose  it  in  a  single  accident  or  occur¬ 
rence  to  a  loss  (1)  in  the  case  of  a  fixed- 
premium  carrier  of  more  than  10  percent 
of  its  total  capital  stock  and  surplus,  or 
(2)  in  the  case  of  a  dividend -paying  car¬ 
rier  of  more  than  10  percent  of  its  net 
assets. 

(c)  In  the  case  of  Workmen’s  Com¬ 
pensation  insurance,  the  insurance  car¬ 
rier  shall  have  (1)  in  the  case  of  a  fixed- 
premium  carrier,  a  total  capital  and  sur¬ 
plus  of  at  least  $1,000,000,  or  (2)  in  the 
case  of  a  dividend-paying  carrier,  at  least 
$1,000,000  of  net  assets. 

§  599.556  Approval  required.  All 
plans,  policies,  endorsements,  and  rates 
for  insurance  coverages  in  connection 
with  cost-reimbursement  type  contracts 
will  be  subject  to  approval  by  the  Head 
of  the  Procuring  Activity,  and  it  shall  be 
within  the  authority  of  such  office  to 
require  a  change  of  plan  if  the  type  se¬ 
lected  by  the  Contractor  is  not  deemed 
to  be  that  most  advantageous  to  the  in¬ 
terests  of  the  Government.  Copies  of  all 
policies  and  advisors  reports  as  required 
by  the  National  Defense  Projects  Rating 
Plan  will  be  forwarded  by  the  Head  of 
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the  Procuring  Activity  to  the  Contract  • 
Insurance  Branch,  Special  Financial 
Services  Division,  OflBce  of  the  Chief  of 
Finance,  Department  of  the  Army,  Wash¬ 
ington  25,  D.  C. 

(a)  Where  the  contract  operations  are 
separately  insured  under  any  form  of 
retrospective  rating  plan,  losses  and  final 
premium  costs  assigned  to  the  policies 
involved  will  be  subject  to  review  and 
approval  of  the  Contract  Insurance 
Branch,  Special  Financial  Services  Divi¬ 
sion,  Office  of  the  Chief  of  Finance, 
Washington  25,  D.  C.  In  furtherance 
thereof  copies  of  all  loss  reports  will  be 
forwarded  when  due  to  the  Contract  In¬ 
surance  Branch,  Special  Financial  Serv¬ 
ices  Division,  Office  of  the  Chief  of 
Finance,  Washington  25,  D.  C. 

(b)  Where  the  contract  operations  are 
jointly  insured  with  the  Contractor’s 
commercial  operations,  the  proportion  of 
Government  interest  and  amount  of 
premium  involved  will  be  the  governing 
factors  in  determining  the  necessity  for 
maintenance  of  Government  control. 

§  599.557  Action  on  termination  of 
contract.  Generally,  the  contract  settle¬ 
ment  involved  in  cost-reimbursement 
type  contracts  will  have  been  completed 
prior  to  the  required  lapse  of  time  for 
final  settlement  under  any  form  of  retro¬ 
spective  rating  plan  of  insurance. 
Therefore,  in  such  settlement  the  in¬ 
surance  transactions,  where  the  National 
Defense  Projects  Rating  Plan  or  other 
retrospective  plan  of  insurance  is  in¬ 
volved,  will  be  excepted  and  the  Con¬ 
tracting  Officer  will  agree  that  any 
remaining  credits  due  in  connection  with 
the  insurance  or  any  outstanding  obliga¬ 
tions  of  the  Contractor  with  respect  to 
insurance  will  be  assumed  by  the  United 
States  Government. 

§  599.558  Assignment  to  Government 
of  premiums  due  under  policies  written 
under  the  national  defense  projects  rat~ 
ing  plan  or  other  retrospective  rating 
plan  of  insurance  upon  termination  or 
completion  of  cost-reimbursement  type 
contracts,  (a)  The  following  form  will 
be  used  for  accomplishing  the  action 
required  by  §  599.557  of  assigning  to 
Government  the  interest  of  a  cost-reim¬ 
bursement  type  Contractor  in  return 
premiums,  premium  refunds,  etc.,  on 
insurance  policies  written  under  the 
Special  Rating  Plans  (§  599.554)  or  other 
retrospective  rating  plan  upon  termina¬ 
tion  or  completion  of  the  contract,  when 
the  Government  has  assumed  the  pay¬ 
ment  of  the  Contractor’s  obligations  for 
further  premium  payments  under  such 
policies. 

Assignment  to  Government 

Under  (here  name  type  of  contract)  Con¬ 
tract  No. _ dated _ between 

the  United  States  of  America  (hereinafter 

called  the  Government)  and  _ _ _ _ 

(hereinafter  called  the  Contractor). 

The  Government  having  assumed  and  be¬ 
come  liable  for  the  obligation  of  the  Con¬ 
tractor  for  premiums  under  Policies  Nos. 

- issued  by  the _ Insurance 

Company,  the  Contractor  does  hereby  assign, 
transfer,  and  set  over  to  the  Government  as 
of  the  date  hereof,  all  of  his  right,  title  and 
interest  in  and  to  all  return  premiums, 
premium  refunds,  dividends  and  any  other 
moneys  due  or  to  become  due  the  Contractor 
in  connection  with  such  policies. 


In  witness  whereof,  the  Contractor  has 

executed  this  Assignment  this  _ day  of 

_ _  195__. 


Contractor 


By 

[corporate  seal] 
Attest : 


Secretary 

Accepted: 

United  States  of  America 

By - - - 

Contracting  Officer 

(b)  This  Assignment  to  Government 
will  be  executed  in  a  sufficient  number 
of  copies  to  serve  the  purposes  of  the 
cognizant  Procuring  Activity,  and  the 
Head  of  the  Activity  will  forward  one 
copy  to  the  Contract  Insurance  Branch, 
Special  Financial  Services  Division,  Of¬ 
fice  of  the  Chief  of  Finance,  Depart¬ 
ment  of  the  Army,  Washington  25,  D.  C. 
The  Contracting  Officer  will  forward  the 
original  by  registered  mail,  return 
receipt  requested,  to  the  home  office  of 
the  insurance  company  involved.  The 
letter  accompanying  this  form  will 
specify  that  all  checks  to  cover  return 
premiums,  etc.,  are  to  be  made  payable 
to  the  Treasurer  of  the  United  States. 

§  599.559  Overseas.  In  those  areas 
outside  the  United  States,  its  Territories 
and  possessions,  where  the  insurance 
coverages  required  herein  in  connection 
with  cost-reimbursement  type  contracts 
are  not  available  because  of  the  lack  of 
competent  insurance  carriers  with  ac¬ 
ceptable  financial  responsibility  as  deter¬ 
mined  by  the  Head  of  the  Procuring 
Activity,  the  Contracting  Officer  is  au¬ 
thorized  to  waive  such  insurance 

requirements. 

Part  600 — Federal,  State,  and  Local 
Taxes 

Sec. 

600.000  Scope  of  part. 

600.050  Overseas. 

Subpart  A — Federal  Excise  Taxes 

600.101  Manufacturers*  excise  taxes 

(basis  and  application). 
600.101-14  Lubricating  oils. 

600.105  Tax  on  transportation  of  prop¬ 

erty  (basis  and  application) . 

Subparl  B— Exemptions  From  Federal  Excise 
Taxes 

600.202  Supplies  for  exportation. 

600.203  Supplies  for  ships  and  aircraft. 

600.206  Other  exemptions. 

600.207  Tax  exemption  forms. 

600.250  Exemptions  from  Federal  taxes 

in  general. 

Subpart  C — State  and  Local  Taxes 

600.301  Applicability. 

600.302  Tax  exemption  forms. 

600.350  Questions  of  applicability  of  tax 

laws;  negotiations. 

600.351  Designation  of  vesting  points  for 

title  to  property  in  connection 
with  State  and  local  taxes. 

Subpart  D — Contract  Clauses 

600.401  Fixed-price  contracts. 

600.402  Ck>st-type  contracts. 

§  600,000  Scope  of  part.  This  part 
sets  forth  policies  and  procedures  in  con¬ 
nection  with  (a)  Federal  excise  taxes,  (b) 
exemptions  from  Federal  excise  taxes, 
and  (c)  State  and  local  taxes.  Refer¬ 
ences  in  this  part  are  to  Subchapter  A 
Chapter  IV  of  this  title.  Internal  Reve¬ 


nue  Code,  and  Bureau  of  Internal  Reve¬ 
nue  regulations.  Examples:  §  410.101-5 
of  this  title;  sec.  3797  (a)  IRC;  and  2S 
CFR  316.9  (Regulations  46). 

§  600.050  Overseas.  Part  410  of  this 
title  and  this  part  are  applicable  in  ef¬ 
fecting  procurement  outside  the  United 
States,  its  Territories  and  possessions, 
where  the  articles,  materials,  and  sup¬ 
plies  so  procured  were  mined,  produced, 
or  manufactured  in  the  United  States,  its 
Territories  and  possessions,  and  where 
the  cost  of  such  articles,  materials,  and 
supplies  may  include  therein  Federal, 
State,  and  local  taxes.  Every  effort  will 
be  made  to  take  advantage  of  all  author¬ 
ized  tax  exemptions,  credits,  and  refunds, 
including  such  exemptions,  credits,  and 
refunds  as  may  be  authorized  by  the  laws 
of  the  foreign  country  in  which  procure¬ 
ment  is  effected. 

SUBPART  A — FEDERAL  EXCISE  TAX 

§  600.101  Manufacturers’  excise  taxes 
(basis  and  application) .  (a)  In  general, 

the  manufacturers’  excise  taxes  are  based 
on  the  sales  price.  Charges  for  covering, 
containers,  and  the  like,  are  included  in 
the  sales  price  for  purposes  of  computing 
the  tax.  If  the  amount  of  the  sales  price 
is  adjusted  upon  return  of  covering  or 
containers  to  the  seller,  the  tax  should 
also  be  adjusted  (26  CTH  316.10  (Regu¬ 
lations  46) ) .  The  tax  imposed,  however, 
is  not  part  of  the  taxable  price  of  the 
article  (26  cm  316.11  (Regulations  46)). 
Charges  for  transportation,  delivery,  in¬ 
surance,  installation,  and  similar  charges 
also  are  excluded  in  computing  the  tax 
(26  CFR  316.12  (Regulations  46)). 

(b)  The  lease  of  an  article  is  consid¬ 
ered  a  sale  thereof.  In  the  case  of  leases 
or  installment  sales,  the  tax  is  paid  pro¬ 
portionately  upon  each  payment  (26  CFR 
316.9  (Regulations  46);  26  CFR  314.4 
(Regulations  44) ) . 

(c)  The  tax  in  general  attaches  when 
title  passes  from  the  manufacturer  (26 
CFR  316.5  (Regulations  46) ;  26  CFR 
314.4  (Regulations  44)).  If  subsequent 
reduction  is  made  in  the  sales  price, 
credit  or  refund  may  be  obtained  by  the 
manufacturer  (26  CFR  316.13  (Regula¬ 
tions  46)).  Claim  by  a  manufacturer 
for  credit  or  refund  must  show,  among 
other  things,  that  the  tax  has  not  been 
collected  from  the  purchaser  or  has  been 
repaid  to  him  or  that  his  written  consent 
to  the  allowance  of  the  credit  or  refund 
has  been  obtained  (26  CFR  316.204 
(Regulations  46) ;  26  CFR  314.64  (Regu¬ 
lations  44)). 

(d)  No  manufacturers’  excise  tax  is 
imposed  under  section  3406,  IRC 
(§§410.101-5  to  410.101-9  inch  of  this 
title) ,  with  respect  to  any  article  subject 
to  the  retailers’  excise  tax  on  sale  of 
jewelry  and  other  items  referred  to  in 
§  410.102-1  of  this  title  (sec.  3406,  IRC). 

§  600.101-14  Lubricating  oils,  (a) 
Lubricating  oils  may  be  sold  tax-free  by 
the  manufacturer  or  producer  thereof 
direct  to  another  such  manufacturer  or 
producer  for  resale,  provided  the  manu¬ 
facturers  are  properly  registered  and 
bonded  and  an  appropriate  certificate  in 
this  connection  is  furnished  the  seller 
(26  CFR  314.42  (Regulations  44)). 

(b)  No  tax  is  attached  where  lubri¬ 
cating  oils  are  sold  direct  for  nonlubri- 
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eating  uses  by  the  purchaser,  provided 
an  appropriate  certificate  in  this  con¬ 
nection  is  furnished  the  seller  (26  CFR 
314.43  (Regulations  44)).  Exemptions 
from  tax  discussed  in  this  paragraph  (b) 
will  not  be  claimed,  contract  prices  will 
not  exclude  taxes  on  the  basis  of  those 
exemptions,  and  proof  of  tax  exemptions 
will  not  be  furnished  Contractors. 

§  600.105  Tax  on  transportation  of 
property  (basis  and  application) — (a) 
Transportation.  The  term  “transporta¬ 
tion”  means  the  movement  of  property 
by  a  person  engaged  in  the  business  of 
transporting  property  for  hire,  including 
inter-state,  intra-State,  and  intracity  or 
other  local  movements,  as  well  as  towing, 
ferrying,  switching,  and  the  like.  In  gen¬ 
eral,  it  includes  accessorial  service  fur¬ 
nished  in  connection  with  a  transporta¬ 
tion  movement,  such  as  loading,  unload¬ 
ing,  blocking  and  staking,  elevation, 
transfer  in  transit,  ventilation,  refrig¬ 
eration,  icing,  storage,  demurrage,  light¬ 
erage,  trimming  of  cargo  in  vessels, 
wharfage,  handling,  feeding  and  water¬ 
ing  livestock,  and  similar  services  and 
facilities  (26  CTH  143.1  (d)  (Regulations 
113)). 

(b)  Coal.  The  term  “coal”  includes 
anthracite,  bituminous,  semibituminous, 
and  lignite  coal,  coal  dust,  and  coke  and 
briquettes  made  from  coal  (26  CFR  143.1 
(f)  (Regulations  113)). 

(c)  Baggage.  An  amount  paid.  In 
connection  with  the  transportation  of 
persons,  for  the  transportation  of  bag¬ 
gage,  including  incidental  charges  on  ac¬ 
count  of  excess  weight,  excess  value,  stor¬ 
age,  transfer,  special  delivery,  and  the 
like,  or  an  amount  so  paid  for  a  special 
baggage  or  express  car  or  other  convey¬ 
ance  is  subject  to  the  tax  on  the  trans¬ 
portation  of  property  if  separable  from 
the  payment  for  the  transportation  of 
persons  and  separately  shown  on  the 
records  of  the  carrier.  Otherwise,  the 
tax  on  the  transportation  of  persons  ap¬ 
plies.  (See  §  410.104  of  this  title;  26 
CFR  143.14  (c)  (Regulations  113).) 

SUBPART  B— EXEMPTIONS  FROM  FEDERAL 
EXCISE  TAXES 

§  600.202  Supplies  for  exportation — 

(a)  Exemption  based  upon  exportation. 
Exemption  is  available  (1)  from  the 
manufacturers*  excise  taxes  (§  410.101, 
et  seq.  of  this  title)  and  the  retailers’ 
excise  taxes  (§  410.102,  et  seq.  of  this 
title)  with  respect  to  sales  for  export  and 
(2)  from  the  tax  on  the  transportation 
of  property  (§  600.105)  with  respect  to 
property  in  course  of  exportation  (secs. 
2406,  2705,  3449,  IRC;  (26  CFR  314.25- 

314.27  (Regulations  44) ;  26  CFR  316.25- 

316.27  (Regulations  46)).  (See  para¬ 
graph  (b)  of  this  section;  26  CFR  320.21, 
320.22  (Regulations  51) ;  26  CFR  143.30- 
143.35  (Regulations  113).)  These  ex¬ 
emptions  may  be  claimed  under  the 
circumstances  set  forth  in  §  410.202  of 
this  title. 

(b)  Bow  to  claim  export  exemptions. 
26  CFR  316.25-316.27  (Regulations  46) 
(see  paragraph  (a)  of  this  section). 

(1)  Sales  for  export,  (i)  To  exempt 
from  tax  a  sale  for  export  it  is  necessary 
that  two  conditions  be  met,  namely  (a) 
^at  the  article  be  identified  as  having 
been  sold  by  the  manufacturer  for  ex- 
No.  I75__ii 


port  and  (b).that  it  be  exported  in  due 
course. 

(ii)  An  article  will  be  regarded  as 
having  been  sold  by  the  manufacturer 
for  export  if  the  manufacturer  has  in 
his  possession  at  the  time  title  passes  or 
at  the  time  of  shipment,  whichever  is 
prior  (a)  a  written  order  or  contract 
showing  that  the  manufacturer  is  to 
ship  the  article  to  a  foreign  destination; 
or  (b)  where  delivery  by  the  manufac¬ 
turer  is  to  be  made  within  the  United 
States,  a  sworn  statement  from  the  pur¬ 
chaser  showing  (1)  that  the  article  is 
purchased  to  fill  existing  or  future  orders 
for  delivery  to  a  foreign  destination;  or 
that  the  article  is  purchased  for  resale 
to  another  person  engaged  in  the  busi¬ 
ness  of  exporting,  who  will  export  the 
article,  and  (2)  that  such  article  will  be 
transported  to  its  foreign  destination  in 
due  course  prior  to  use  or  further  manu¬ 
facture  and  prior  to  any  resale  except 
for  export. 

(iii)  The  written  order  or  contract  of 
sale  or  the  sworn  statement  referred  to 
in  subdivision  (a)  and  (b)  of  this  sub- 
paragraph  suspends  liability  for  the  pay¬ 
ment  of  the  tax  by  the  manufacturer  on 
such  sales  for  export  for  a  period  of  6 
months  from  the  date  when  title  passes 
or  the  date  of  shipment,  whichever  is 
prior.  If  within  such  period  the  manu¬ 
facturer  has  not  received  and  attached 
to  the  order  or  contract,  or  sworn  state¬ 
ment,  proper  “proof  of  exportation”  (see 
subparagraph  (2)  of  this  paragraph), 
then  the  temporary  suspension  of  the 
liability  for  the  payment  of  the  tax  ceases 
and  the  manufacturer  shall  include  the 
tax  on  the  sale  of  such  article  in  his  re¬ 
turn  for  the  month  in  which  such  6- 
month  period  expires. 

(iv)  The  exemption  provided  in  this 
section  is  limited  to  sales  by  the  manu¬ 
facturer  for  export  and  is  not  applicable 
in  cases  where  sales  of  taxable  articles 
are  made  from  a  dealer’s  stock  for  export 
even  though  actually  exported. 

(2)  Proof  of  exportation,  (i)  Expor¬ 
tation  may  be  evidenced  by  (a)  a  copy 
of  the  export  bill  of  lading  issued  by  the 
delivering  carrier,  or  (b)  certificate  by 
the  agent  or  representative  of  the  export 
carrier  showing  actual  exportation  of  the 
article,  or  (c)  a  certificate  of  landing 
signed  by  a  customs  oflBcer  of  the  foreign 
consignee  showing  receipt  of  the 
article. 

(ii)  In  any  case  where  the  manufac¬ 
turer  is  not  the  exporter,  such  manu¬ 
facturer  must  have  in  his  possession  an 
aflBdavit  from  the  person  to  whom  he  sold 
the  article  stating  that  the  article  was  in 
fact  exported  in  due  course  by  him  or  was 
sold  to  another  person  who  in  due  course 
exported  the  article.  This  affidavit  must 
state  what  evidence  is  available  to  show 
that  the  article  was  in  fact  exported  in 
due  course  prior  to  use  or  further  manu¬ 
facture  and  prior  to  resale  in  the  United 
States  other  than  for  export.  Such  evi¬ 
dence  must  be  that  described  in  sub¬ 
division  (i)  of  this  subparagraph,  and 
the  affidavit  must  show  where  such  evi¬ 
dence  is  readily  available  for  inspection 
by  Clovernment  officers. 

(iii)  In  all  cases  the  sales  records  to¬ 
gether  with  the  evidence  of  exportation 
must  be  preserved  by  the  manufacturer 
for  a  period  of  at  least  4  years  from  the 


last  day  of  the  month  following  the  sale, 
and  must  be  readily  accessible  for  in¬ 
spection  by  internal  revenue  officers. 

(iv)  In  any  case  where  the  manu¬ 
facturer  does  not  have  in  his  possession 
within  the  6-month  period,  proof  of  ex¬ 
portation  as  outlined  herein,  the  manu¬ 
facturer  must  pay  the  tax  involved.  If 
proof  of  exportation  later  becomes  avail¬ 
able,  a  claim  for  refund  of  any  tax  paid 
may  be  filed  on  Form  843,  or  a  credit  may 
be  taken  upon  any  subsequent  monthly 
return,  but  such  action  must  be  taken 
within  the  4 -year  period  of  limitation 
prescribed  by  sec.  3313,  IRC. 

(c)  Shipments  to  possessions  of  the 
United  States.  (1)  Sections  2705  and 
3449,  IRC,  and  applicable  Treasury  regu¬ 
lations  authorize  an  exemption  from 
manufacturers’  excise  taxes  with  respect 
to  sales  for  export  or  for  shipment  to  a 
possession  of  the  United  States,  provided  • 
such  exportation  or  shipment  is  effected 
within  6  months  after  title  passes  to  the 
purchaser.  (26  CFR  314.25-314.27  (Reg¬ 
ulations  44) ;  26  CFR  316.25-316.27  (Reg¬ 
ulations  46) .) 

(i)  It  is  the  policy  of  the  Department 
of  the  Army  to  purchase  from  manu¬ 
facturers,  producers,  and  importers  on 
a  tax  exclusive  basis,  as  authorized  by 
sections  2705  and  3449,  when  all  of  the 
following  conditions  are  present: 

(a)  The  purchase  is  a  substantial  one; 

(b)  Exportation  or  shipment  to  a  pos¬ 
session  is  intended  at  the  time  of  pur¬ 
chase,  and  exportation  or  shipment  will 
follow  immediately  after  delivery  from 
the  manufacturer. 

(ii)  To  exempt  from  tax  a  sale  for  ex¬ 
port  or  shipment  to  a  possession  of  the 
United  States,  it  is  necessary  that  two 
conditions  be  met — 

(a)  That  the  article  be  identified  as 
having  been  sold  by  the  manufacturer 
for  export  or  shipment  to  a  possession. 

(b)  That  it  be  exported  or  shipped  to 
a  possession  of  the  United  States  in  due 
course  (26  CFR  314.25  (Regulations  44) .) 

(iii)  With  respect  to  condition  in  sub¬ 
division  (ii)  (a)  of  this  subparagraph, 
the  words  “for  export  or  shipment  to  a 
possession”  stamped  on  the  contract  or 
written  purchase  order  has  been  ap¬ 
proved  by  the  Bureau  of  Internal 
Revenue  as  satisfactory  evidence  that 
the  manufacturer’s  sale  of  the  article  has 
been  made  for  export  or  shipment  to  a 
possession  of  the  United  States.  With 
respect  to  condition  in  subdivision  (ii) 
(b)  of  this  subparagraph,  the  proof  of 
exportation  or  shipment  to  a  possession 
of  the  United  States  required  under  26 
CFR  314.26  (Regulations  44),  shall  be 
furnished  the  manufacturer  by  the  Con¬ 
tracting  Officer.  Such  proof  shall  be  in 
the  form  of  an  affidavit  stating  that  the 
articles  have  in  fact  been  exported  or 
shipped  to  a  possession  of  the  United 
States.  'The  affidavit  shall  state  also 
where  a  copy  of  the  export  bill  of  lading 
is  available  for  inspection.  The  Port  of 
Embarkation  shall  be  required  to  furnish 
certification  of  export  to  the  Contracting 
Officer  together  with  a  statement  de¬ 
scribing  where  the  applicable  export  bill 
of  lading  is  being  retained. 

(2)  'The  term  “possession  of  the  United 
States”  as  used  in  this  paragraph  in¬ 
cludes  the  Panama  Canal  Zone,  Virgin 
Islands,  Guam,  Puerto  Rico,  American 
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Samoa,  Wake,  and  the  Midway  Islands. 
(26  (IPR  316.1  (Regulations  46) ;  26  CFR 
314.1  (Regulations  44) .)  The  exemption 
does  not  apply  with  respect  to  sales  of 
articles  for  shipment  to  the  territories 
of  Alaska  and  Hawaii  for  the  reason  that 
these  territories  are  by  statutory  defini¬ 
tion  included  in  the  term  “United 
States.”  (26  CTR  316.27  (Regulations 
46) ;  26  CFR  314.28  (Regulations  44).) 

(3)  Following  is  the  form  of  aflftdavit 
to  be  used  as  proof  of  exportation  or 
shipment  to  a  possession: 


(Date) 


(Contractor) 

The  undersigned  does  hereby  certify  that 


(Quantity  and  description  of  articles) 
which  were  purchased  for  export  under 

_  were  In  fact  exported  to 

(Contract  No.) 

a  foreign  country  or  possession  of  the  United 
States  (other  than  Alaska  or  Hawaii)  and 

a  copy  of  export  bill  of  lading  No. - or 

Loading  Malnfest  No.  _  pursuant  to 

which  the  articles  were  shipped.  Is  being 

retained  In  the  files  of _ _ 

(Indicate  office) 


(Contracting  Officer) 

S  600.203  Supplies  for  ships  and  air¬ 
craft.  (a)  The  term  “vessels  of  war” 
of  the  United  States  or  of  any  foreign 
nation  includes  aircraft  owned  by  the 
United  States  or  by  any  foreign  nation 
and  constituting  a  part  of  the  armed 
forces  thereof.  The  terms  “fuel  sup¬ 
plies,”  “ships’  stores,”  “legitimate  equip¬ 
ment”  includes  all  articles,  materials, 
supplies,  and  equipment  necessary  for 
the  navigation,  propulsion,  and  upkeep 
of  vessels  (sec.  3451,  IRC;  26  CFR  314.28 
(Regulations  44) ;  26  CFR  316.28  (Regu¬ 
lations  46)). 

(b)  Under  Treasury  Regulations  this 
exemption,  as  it  relates  to  aircraft,  is 
available  only  to  purchases  made  direct 
from  manufacturers  or  producers,  not 
to  purchases  from  dealers  or  distribu¬ 
tors. 

(c)  Serious  administrative  burdens 
would  be  imposed  if  the  exemption  de¬ 
scribed  in  §  410.203  of  this  title  were  to 
be  claimed  on  articles  of  a  character 
usable  either  (1)  as  supplies  or  legiti¬ 
mate  equipment  for  vessels  of  war  in¬ 
cluding:  aircraft,  or  (2)  otherwise. 

(d)  The  exemption  will  not  be 
claimed,  contract  prices  will  not  exclude 
Federal  excise  taxes  on  the  basis  of  that 
exemption,  and  proof  of  exemption  will 
not  be  furnished  to  Contractors,  except 
that  the  action  above  may  be  taken  in 
connection  with  purchases  of  the  fol¬ 
lowing  items. 

(1)  Aviation  gasoline. 

(2)  Lubricating  oil  suitable  only  for 
aircraft  engines. 

(3)  Aircraft  tires  and  inner  tubes. 

(4)  Aerial  photographic  cameras  in¬ 
cluding  gun  cameras,  lenses,  apparatus, 
equipment,  and  films  therefor. 

§  600.206  Other  exemptions.  (a) 
This  section  applies  only  to  Federal  ex¬ 
cise  taxes  imposed  by  the  following  chap¬ 
ters  of  the  Internal  Revenue  Code :  Chap¬ 
ter  19  (Retailers’  excise  taxes — see 
§  410.102  et  seq.  of  this  title) ;  Chapter  25 
(pistols  and  revolvers — ^see  §  410.103  of 


this  title) :  Chapter  29  (manufacturers* 
excise  taxes — see  §  410.101  et  seq.  of  this 
title) ;  and  Chapter  30  (transportation 
and  communication — see  §§  410.104  and 
410.107  of  this  title). 

(b)  When  any  Procuring  Activity  has 
responsibility  for  procurement  or  pur¬ 
chase  of  any  articles  subject  to  Federal 
excise  taxes  under  any  other  chapter  of 
the  Internal  Revenue  Code,  that  Pr(x;ur- 
ing  Activity  may  prescribe  such  rules, 
governing  the  securing  of  exemption 
from  those  taxes,  as  it  may  deem  proper, 
following  approval  of  the  Assistant  Chief 
of  Staff,  Gr-4,  Department  of  the  Army 
(Chief,  Purchases  Branch),  who  is  re¬ 
sponsible  for  coordination  with  The 
Judge  Advocate  General. 

§  600.207  Tax  exemption  forms.  The 
forms  and  procedures  described  in  this 
section  are  applicable,  as  far  as  exemp¬ 
tions  from  Federal  excise  taxes  are  con¬ 
cerned,  only  with  respect  to  the  exemp¬ 
tions  specified  in  §§  410.201,  410.203  and 
410.205  of  this  title. 

(a)  Standard  tax  exemption  forms. 
The  following  standard  tax  exemption 
forms  have  been  prescribed: 

standard 
Form  No. 


U.  S.  Government  Tax  Exemption 

Certificate _ -  1094 

Cover  of  U.  S.  Government  Tax  ex¬ 
emption  certificate  book  (front, 
outside  and  Inside;  back,  outside)  1094r-A 

Tabulation  sheet  (Insert) _  1094-B 

U.  S.  Government  tax  exemption 

identification  card _  1094-C 


(b)  U.  S.  Government  Tax  Exemption 
Certificate,  Form  1094.  U.  S.  Govern¬ 
ment  Tax  Exemption  Certificate  Form 
1094  will  be  issued  by  the  appropriate 
oflBcer  where  required  by  the  contract  to 
supply  proof  of  exemption  with  respect 
to  those  taxes  which  have  been  excluded 
from  the  contract  price,  as  follows: 

(1)  All  Federal  excise  taxes  from 
which  exemption  is  available  on  the  basis 
of  purchase  for  the  use  of  the  United 
States.  (See  §  410.203  of  this  title,  in 
connection  with  exemption  under  section 
3451,  Internal  Revenue  Code.) 

(2)  All  State  and  local  taxes,  except 
when  a  different  form  is  requirecl  by  the 
State  or  local  tax  authority.  (See 
§  600.301.) 

(c)  Supply  and  control  of  standard 
forms.  (1)  Standard  Forms  1094,  1094- 
A,  1094-B,  and  1094-C  will  be  requisi¬ 
tioned  as  prescribed  in  AR  310-90.  (Dis¬ 
tribution  of  Department  of  the  Army 
publications  and  blank  forms.) 

(2)  Those  forms  will  be  subject  to 
special  control  as  prescribed  in  para¬ 
graph  12,  AR  310-40  (Forms). 

(3)  In  addition  to  the  special  control 
prescribed  by  paragraph  12,  AR  310-40 
(Forms)  the  following  will  govern  in  the 
situations  set  forth: 

(i)  Certificates  executed  but  unused, 
or  erroneously  issued,  mutilated,  or 
otherwise  rendered  unserviceable,  will  be 
returned  to  the  issuing  oflBcer,  who  will 
destroy  the  certificates  and  account 
therefor  pursuant  to  paragraph  12e,  AR 
310-40  (Forms). 

(ii)  The  oflBcer  who  issued  a  tax  ex¬ 
emption  certificate  which  has  been  lost 
or  destroyed  is  authorized  to  issue  a  re¬ 
placing  certificate  to  the  Contractor  or 
other  proper  party  as  follows; 


(a)  Where  the  certificate  is  lost  or 
destroyed  after  it  is  issued  to  the  Con¬ 
tractor,  the  Contractor  must  (i)  estab¬ 
lish  to  the  satisfaction  of  the  issuing 
OflBcer  that  the  certificate  was  lost  or 
destroyed,  (2)  submit  an  aflBdavit  set¬ 
ting  forth  the  circumstances,  (3)  request 
the  issuance  of  a  replacement  certificate. 

(b)  Where  the  tax  exemption  certifi¬ 
cate  is  lost  or  destroyed  by  an  Army 
activity,  the  replacing  certificate  will  be 
requested  by  and  issued  to  the  Army 
activity  cognizant  of  its  loss. 

(iii)  Replacement  certificates  will  bear 
the  following  statement,  using  the  words 
applicable:  This  certificate  is  issued  to 

replace  No. _ which  has  been  lost 

(destroyed) . 

(d)  Who  may  execute  tax  exemption 
certificates.  (1)  Tax  exemption  certifi¬ 
cates  will  be  executed  only  by  those  oflB- 
cers  and  Federal  employees  who  have 
been  supplied  with  a  Standard  Form 
1094-C  (U.  S.  Government  Tax  Exemp¬ 
tion  Identification  Card) . 

(2)  The  identification  card  of  author¬ 
ized  oflBcers  and  employees  of  Procuring 
Activities  responsible  for  purchasing  at 
an  installation  will  be  signed  by  the  com¬ 
manding  OflBcer.  Identification  cards 
supplied  to  other  oflBcers  and  Federal 
employees  will  be  signed  by  the  oflBcer 
who  furnished  such  oflBcer  or  employee 
with  tax  exemption  certificates. 

(e)  Aircraft  and  vessels  of  war  sup¬ 
plies  and  equipment  tax  exemption  cer¬ 
tificate.  (1)  The  following  form  is  pre¬ 
scribed  by  26  CFR  314.28  (Regulations 
44)  and  26  CFR  316.28  (Regulations  46) : 

Exemption  Certificate 

(For  use  by  purchasers  of  articles  for  use 
as  fuel  supplies,  ships'  stores,  sea  stores,  or 
legitimate  equipment  on  certain  vessels  (Sec. 
3451,  IRC). 

. . .  19— 

(Date) 

The  undersigned  here  certifies  that  he  Is 
((1)  or  (2),  whichever  Is  appropriate) 

(1) . - . 

(Owner,  officer,  or  charterer) 

(2)  Agent  of _ _ _ who  Is 

(Name  of  principal) 

- of _ - 

( Owner  or  charterer )  ( N ame  of  vessel ) 

and  that  article  or  articles  specified  In  the 
accompanying  order,  or  as  specified  below  or 
on  the  reverse  side  hereof,  will  be  used  only 
for  fuel  supplies,  ships’  stores,  sea  stores,  or 
legitimate  equipment  on  a  vessel  belonging 
to  the  following  class: 

(Here  state  whichever  of  the  following 
classes  enumerated  In  Section  3451,  IRC,  is 
appropriate : 

(1)  Vessels  engaged  In  foreign  trade. 

(2)  Vessels  engaged  in  trade  between  the 
Atlantic  and  Pacific  ports  of  the  United 
States. 

(3)  Vessels  engaged  In  trade  between  the 
United  States  and  any  of  its  possessions. 

(4)  Vessels  employed  in  the  fisheries  or 
whaling  business. 

(5)  Vessels  of  war  of  the  United  States  or 
a  foreign  nation. 

If  the  articles  are  purchased  for  use  on 
civil  aircraft  engaged  In  trade  as  specified  in 
(1)  or  (3)  above,  state  the  name  of  th# 
country  in  which  the  aircraft  Is  registered.) 

The  undersigned  understands  that  If  the 
article  Is  used  for  any  purpose  other  than 
as  stated  in  this  certificate,  or  Is  resold  or 
otherwise  disposed  of,  he  must  report  such 
fact  to  the  manufacturer.  It  is  understood 
that  this  certificate  may  not  be  used  In  pur¬ 
chasing  articles  tax  free  for  use  as  fuel  sup¬ 
plies,  and  other  like  items  above  named,  on 
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pleasure  vessels,  or  on  any  type  of  aircraft 
except  (i)  civil  aircraft  employed  in  foreign 
trade  or  trade  between  the  United  States 
and  any  of  its  possessions,  and  otherwise 
entitled  to*  exemptions,  and  (ii)  aircraft 
owned  by  the  United  States  or  any  foreign 
country  and  constituting  a  part  of  the  armed 
forces  thereof.  It  is  also  understood  that 
the  fraudulent  use  of  this  certificate  to  se¬ 
cure  exemption  will  subject  the  undersigned 
and  all  guilty  parties  to  a  penalty  equivalent 
to  the  amount  of  tax  due  on  the  sale  of  the 
article  and  upon  conviction  to  a  fine  of  not 
more  than  $io,000,  or  to  imprisonment  for 
not  more  than  five  years,  or  both,  together 
with  costs  of  prosecution.  The  undersigned 
also  understands  that  he  must  be  prepared 
to  establish  by  satisfactory  evidence  the 
purpose  for  which  the  article  was  used. 

(Name) 


(Address) 

(2)  The  form  set  forth  in  subpara¬ 
graph  (1)  of  this  paragraph  will  be  issued 
by  the  appropriate  officer  where  required 
by  the  contract  to  supply  proof  of  exemp¬ 
tion  with  respect  to  the  Federal  excise 
taxes  from  which  an  exemption  is  avail¬ 
able  under  Section  3451,  Internal  Reve¬ 
nue  Code,  such  as  for  fuel  supplies,  ship 
stores,  and  equipment  for  vessels  of  war, 
including  aircraft  of  the  Armed  Forces. 
(See  §  600.203  as  to  the  policy  with 
respect  to  claiming  this  exemption.) 

(f)  Preparation  and  execution  of  ex¬ 
emption  certificates.  (1)  In  the  prep¬ 
aration  of  tax  exemption  certificates  the 
typewriter  will  be  used  when  practicable; 
otherwise  ink  or  indelible  pencil  will  be 
used.  The  use  of  ordinary  lead  pencil 
is  prohibited.  All  blank  spaces  must  be 
properly  filled  in  or  lined  out.  No  ex¬ 
emption  certificate,  unless  fully  and 
properly  executed,  will  be  delivered  to  a 
Contractor,  except  that  the  Bureau  of 
Internal  Revenue  has  advised  that  it  is 
not  necessary  to  state  the  amount  of 
Federal  Tax  upon  the  exemption  certifi¬ 
cate.  The  amount  of  tax  should  be 
stated,  however,  if  readily  available.  In 
a  case  were  P^eral  excise  taxes  have 
been  excluded  from  the  contract  price 
of  articles  or  supplies  purchased,  but  the 
exact  amount  of  the  tax  cannot  be  de¬ 
termined  at  that  time,  a  blanket  tax 
exemption  certificate  may  be  issued  to 
cover  all  sales  under  the  contract.  The 
certificate  should  cover  all  articles  pur¬ 
chased  under  the  contract,  including  de¬ 
livery  orders  placed  thereunder  by  other 
ofiBcers.  As  to  blanket  tax  exemption 
certificates  covering  purchases  under 
contracts  of  the  Federal  Supply  Schedule, 
see  paragraph  (h)  of  this  section. 

(2)  A  separate  certificate  for  each  kind 
of  tax  (Federal,  State,  or  local)  involved 
will  be  prepared.  In  the  issuance  of 
these  certificates  care  must  be  exercised 
to  fill  in  the  blank  spaces  provided  for 
showing  on  each  certificate  the  separate 
amounts  of  the  taxes  involved,  if  known, 
so  that  the  certificates  may  be  used  only 
for  the  purpose  intended. 

(3)  Where  the  supplies  or  work  cov¬ 
ered  by  the  contract  are  not  taxable  as 
such  and  the  certificate  is  to  be  used  for 
the  purpose  of  obtaining  exemption  on 
the  articles  to  be  incorporated  in  the 
supplies  or  work  covered  by  the  contract, 
the  amount  of  tax  to  be  shown  on  the 
certificate  should  be  stated  as  “None.” 
No  tax  should  be  shown  on  the  certificate 
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except  the  tax  imposed  directly  upon  the 
supplies  or  work  covered  by  the  contract. 

(4)  Tax  Exemption  Certificate  Form 
1094  may  be  modified  as  may  be  neces¬ 
sary  with  respect  to  contracts  for  con¬ 
struction,  alterations,  improvements,  and 
repairs.  The  person  issuing  a  tax  ex¬ 
emption  certificate  will,  in  addition  to  his 
signature  and  title,  insert  on  the  lines 
provided  therefor,  his  identification  card 
number.  (See  paragraph  (d)  of  this 
section.) 

(g)  When  exemption  certificates  are 
issued  to  Contractors.  At  any  time  after 
execution  of  the  contract,  a  tax  exemp¬ 
tion  certificate  (Form  1094)  will  be  exe¬ 
cuted  and  delivered  to  the  Contractor, 
upon  request,  covering  Federal  excise 
taxes  where  supplies  are  taxable  as  in 
this  section  indicated  and  are  purchased 
by  the  Government  at  a  price  which  is 
exclusive  of  tax.  In  that  case,  the  de¬ 
scription  of  the  supplies  furnished  tax 
free  will  be  inserted  on  the  tax  exemp¬ 
tion  certificate. 

(h)  Blanket  tax  exemption  certificates: 
contracts  under  Federal  Supply  Schedule. 

( 1 )  Nothing  contained  in  the  regulations 
in  this  part  will  be  construed  as  authoriz¬ 
ing  the  issuance  of  blanket  tax  exemp¬ 
tion  certificates  by  Heads  of  Procuring 
Activities  or  Contracting  Officers  cover¬ 
ing  purchases  under  contracts  of  the 
Federal  Supply  Schedule.  Upon  appli¬ 
cation  of  the  Contractor,  the  Procure¬ 
ment  and  Accounting  Division,  OflBce  of 
the  Secretary,  will  issue  blanket  tax  ex¬ 
emption  certificates  as  may  be  necessary 
to  cover  all  purchases  made  by  Depart¬ 
ment  agencies  in  Washington,  D.  C.,  and 
in  the  field  under  term  contracts  of  the 
Federal  Supply  Schedule,  Federal  Supply 
Service,  General  Services  Administration. 

(2)  Contractors  are  required  to  indi¬ 
cate  the  number  of  the  applicable  blanket 
tax  exemption  certificate  on  their  in¬ 
voices, 

(3)  The  purchase  order  need  not  con¬ 
tain  the  number  of  the  applicable  tax 
exemption  certificate.  It  is  sufficient 
that  it  contain  a  reference  to  the  Federal 
Supply  Schedule  contract  number. 

§  600.250  Exemptions  from  Federal 
taxes  in  general.  Exemptions  from  Fed¬ 
eral  taxes  which  are  available  under 
present  law  and  regulations  are  as 
follows: 

(a)  Communications  (sec.  3465,  IRC). 

(b)  Transportation  of  persons  (when 
transportation  is  furnished  on  Govern¬ 
ment  transportation  requests)  (sec.  3469, 
IRC). 

(c)  Transportation  of  property  (where 
shipment  is  on  Government  bill  of  lad¬ 
ing)  (sec.  3475,  IRC). 

(d)  Equipment  for  use  on  vessels  of 
war  (sec.  3451,  IRC). 

(e)  Ihirchases  for  export  or  shipment 
to  a  possession  of  the  United  States  (sec. 
2705  and  sec.  3449,  IRC). 

(f)  Supplies  sold  for  further  manu¬ 
facture  (sec.  3442,  IRC). 

(g)  Certain  petroleum  products. 

SUBPART  C— STATE  AND  LOCAL  TAXES 

§  600.301  Applicability.  Tax  exemp¬ 
tion  certificates  are  used  also  for  estab¬ 
lishing  exemptions  from  State  and  local 
taxes.  In  applicable  cases,  certificates 
should  be  prepared  in  accordance  witla 


the  requirements  of  the  particular  State 
or  local  tax  authority  concerned. 

§  600.302  Tax  exemption  forms,  (a) 
In  most  cases.  Form  1094  (see  §  600.207 
(b) )  will  be  the  appropriate  form  of  tax 
exemption  certificate.  Except  as  pro¬ 
vided  in  paragraph  (b)  of  this  section, 
no  tax  exemption  certificate  should  be 
issued  with  respect  to  a  State  or  local  tax 
unless  the  contract  show’s  that  the  price 
paid  by  the  Government  is  exclusive  of 
the  tax  to  w’hich  the  certificate  pertains 
or  unless  the  Contractor  consents  to  the 
deduction  of  such  tax  from  the  contract 
price  and  the  acceptance  of  the  tax  ex¬ 
emption  certificate  in  lieu  thereof. 

(b)  When  impossible  for  any  reason 
to  make  a  purchase  by  a  contract  which 
excludes  the  amount  of  State  or  local  tax 
for  the  reason  that  the  tax  is  deemed  to 
be  legally  inapplicable  to  Government 
purchases,  a  tax  exemption  certificate 
on  Form  1094  will  be  executed  and  de¬ 
livered  to  the  disbursing  officer  to  whose 
accounts  the  vouchers  in  the  transaction 
pertain,  together  with  a  written  state¬ 
ment  to  the  effect  that  the  vendor  re¬ 
fused  such  certificate.  Tax  exemption 
certificates  executed  and  delivered  as 
prescribed  in  this  paragraph  are  for  the 
use  of  the  Office  of  the  Chief  of  Finance 
in  securing  a  refund  of  the  amoimt  of 
the  taxes  involved.  The  serial  number 
of  the  tax  exemption  certificate  will  be 
shown  on  the  payment  voucher. 

(c)  When  Form  1094  (or  other  appro¬ 
priate  certificate)  executed  under  the 
conditions  stated  in  paragraph  (b)  of 
this  section  is  received  in  the  adminis¬ 
trative  office  (Office  of  the  Chief  of 
Finance) ,  the  bureau  or  office  number  of 
the  payment  voucher  will  be  noted  on 
the  certificate  and  the  administrative 
office  (Office  of  the  Chief  of  Finance) 
will  bill  the  State  or  local  taxing  agency 
for  refund  of  the  taxes  paid.  The 
amount  collected  will  be  transmitted  to 
the  Disbursing  OflBcer  for  credit  to  the 
appropriation  from  which  the  vouchers 
were  paid,  or  to  miscellaneous  receipts 
accounts,  “4326-Refund,  State  and  Local 
Taxes,”  if  the  appropriation  cannot  be 
readily  identified.  Where  the  adminis¬ 
trative  office  (Office  of  the  Chief  of 
Finance)  fails  to  secure  refund  of  the 
amount  of  taxes  paid,  it  will  transmit 
promptly  to  the  General  Accounting 
Office  for  use  in  effecting  collection  as 
required  by  section  236,  Revised  Stat¬ 
utes,  as  amended  by  the  Budget  and 
Accounting  Act,  1921  (43  U.  S.  Code  99), 
the  following: 

(1)  The  tax  exemption  certificates,  if 
available. 

(2)  All  related  correspondence  with 
the  taxing  agency. 

(3)  Disbursing  officer’s  voucher  num¬ 
ber  on  which  payment  for  the  merchan¬ 
dise  was  made. 

§  600.350  Questions  of  applicability  of 
tax  laws;  negotiations,  (a)  It  is  desired 
that  uniformity  of  action  on  behalf  of 
the  Army  Establishment  in  tax  matters 
be  maintained.  Independent  confer¬ 
ences  or  direct  negotiations  with  State 
and  local  tax  authorities  will  not  be  un¬ 
dertaken  by  Army  Establishment  or 
Contractor  personnel  for  the  purpose  of 
obtaining  exemption,  refund,  or  for  de¬ 
termining  the  applicability  of  any  tax. 


5756 


RULES  AND  RECULATSOMS 


except  upon  express  authority  of  the 
Office  of  The  Judge  Advocate  General. 
In  this  connection  attention  is  directed 
to  paragraph  12,  AR  27-5,  relating  to 
requests  for  Government  representation 
in  legal  proceedings  of  interest  to  the 
Department  of  the  Army.  The  Depart¬ 
ment  of  the  Army  is  interested  in  legal 
proceedings  arising  out  of  the  imposition 
of  assessments  of  taxes  upon  Contractors 
in  instances  where  the  contracts  contain 
provisions  that  may  form  a  proper  basis 
for  demands  by  them  for  reimbursement 
by  the  Government  in  connection  with 
the  proceedings.  Requests  for  represen¬ 
tation  or  intervention  by  the  Depart¬ 
ment  of  Justice  in  such  proceedings  will 
be  made  by  The  Judge  Advocate  General, 
if  necessary  and  proper,  and  will  not  be 
made  by  others  in  the  Army  Establish¬ 
ment. 

(b)  Where  a  specific  tax  problem  oc¬ 
curs  which  cannot  be  readily  determined 
by  reference  to  the  information  set  out 
in  this  part  and  Part  410  of  this  title, 
the  matter  should  be  transmitted 
through  channels  with  appropriate  com¬ 
ments  to  the  Office  of  The  Judge  Advo¬ 
cate  General  (Attn:  Procurement  Div.) 
for  advice.  Questions  so  transmitted 
shall  be  accompanied  by  a  statement  of 
all  pertinent  facts,  applicable  comments, 
and  a  copy  of  the  contract (s)  involved 
if  practicable.  This  procedure  is  im¬ 
portant  where — 

(1)  The  applicability  of  the  tax  is  not 
specifically  discussed  in  this  Procedure; 

(2)  State  and  local  tax  authorities 
have  adopted  or  may  adopt  a  position 
at  variance  with  that  taken  by  the  De¬ 
partment  of  the  Army; 

(3)  Measures  are  contemplated  to  pro¬ 
tect  the  interests  of  the  Army  with  re¬ 
spect  to  payment  of  taxes;  or 

(4)  From  a  study  of  this  part  and 
Part  410  of  this  title  and  applicable 
regulations  it  appears  that  there  exists 
a  possibility  of  obtaining  refunds  of 
taxes  already  paid,  the  economic  burden 
of  which  has  been  borne  by  the  United 
States.  Where  authorized,  of  course. 
Contractors  may  apply  directly  for 
refunds: 

(5)  Obtaining  of  large  scale  tax  ex¬ 
emptions,  credits,  or  refunds  in  foreign 
countries  where  the  assistance  of  other 
executive  departments  is  necessary. 

§  600.351  Designation  of  vesting 
points  for  title  to  property  in  connection 
with  State  and  local  taxes.  CPFP  con¬ 
tracts  frequently  contain  a  title  clause 
substantially  as  follows: 

Title  to  all  materials,  tools,  machinery, 
equipment,  and  supplies  for  which  the  Con¬ 
tractor  shall  be  entitled  to  reimbursement 
shall  vest  in  the  Government  at  such  point  or 
points  as  the  Contracting  Officer  may  desig¬ 
nate  in  writing. 

When  a  contract  includes  such  a  title 
clause,  the  Contracting  Officer  is  under 
an  affirmative  duty  to  make  a  written 
designation  of  the  point  or  points  at 
which  title  to  the  materials  and  supplies 
purchased  by  the  Contractor  shall  vest 
in  the  Government.  This  action  should 
be  taken  only  after  careful  consideration 
of  the  legal  effect  of  ttie  several  possible 
points  which  might  be  so  designated  with 
respect  to  the  applicability  of  State  or 
local  taxes  to  such  purchases. 


SUBPART  D — CONTRAa  CLAUSES 

§  600.401  Fixed-price  contracts,  (a) 
The  clause  in  §  410.401  of  this  title,  which 
is  approved  for  use  at  the  option  of  the 
Contracting  Officer,  in  fixed-price  con¬ 
tracts,  will  be  inserted  by  all  Contracting 
Officers  in  all  such  fixed-price  contracts, 
except  where  deletion  is  specifically 
authorized  or  where  approved  printed 
forms  omit  such  clause. 

(b)  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories,  and  possessions  to  substi¬ 
tute  the  following  clause  for  the  clause 
prescribed  in  §  410.401  of  this  title: 

Taxes 

The  contract  price  includes  any  and  all 
applicable  taxes. 

(c)  The  following  clauses  are  appli¬ 
cable  only  overseas  and  are  are  to  be 
included  in  all  fixed -price  contracts  to  be 
performed  in  foreign  countries  in  which 
tax  agreements  have  been  executed: 

(1)  Clause  for  use  in  fixed-price  con-, 
tracts  between  the  Government  of  the 
United  States  and  foreign  contractors 
{except  foreign  governments) . 

Taxes 

(a)  The  contractor  warrants  that  the  con¬ 
tract  prices,  including  the  prices  in  sub¬ 
contracts  hereunder,  do  not  include  any  tax 
or  duty  which  the  Government  of  the  United 

States  and  the  Government  of _ 

have  agreed  shall  not  be  applicable  to  ex¬ 
penditures  in _ by  the  United  States 

or  any  tax  or  duty  from  which  the  contrac¬ 
tor,  or  any  subcontractor  hereunder,  is  ex¬ 
empt  under  the  laws  of _ _  If  any 

such  tax  or  duty  has  been  included  in  the 
contract  prices  through  error  or  otherwise, 
the  contract  prices  shall  be  correspondingly 
reduced, 

(b)  If  for  any  reason  after  the  contract 
date,  the  contractor  is  relieved  in  whole  or  in 
part  from  the  payment  or  the  burden  of  any 
tax  or  duty  included  in  the  contract  prices, 
the  contract  prices  shall  be  correspondingly 
reduced. 

(2)  Clause  for  use  in  fixed-price  con¬ 
tracts  between  governments. 

Taxes 

(a)  The  contract  prices,  including  the 

prices  in  subcontracts  hereunder,  do  not  in¬ 
clude  any  tax  or  duty  which  the  Govern¬ 
ment  of  the  United  States  and  the  (govern¬ 
ment  of _ have  agreed  shall  not  be 

applicable  to  expenditures  in _ by 

the  United  States,  or  any  other  tax  or  duty 
not  applicable  to  this  contract  under  the 

laws  of _ _  If  any  such  tax  or  duty 

has  been  included  in  the  contract  prices 
through  error  or  otherwise,  the  contract 
prices  shall  be  correspondingly  reduced. 

(b)  If,  after  the  contract  date,  the  Gov¬ 

ernment  of  the  United  States  and  the  Gov¬ 
ernment  of _ shall  agree  that  any 

tax  or  duty  Included  in  the  contract  prices 
shall  not  be  applicable  to  expenditures  in 
_ by  the  United  States,  the  con¬ 
tract  prices  shall  be  reduced  accordingly. 

§  600.402  Cost-type  contracts.  The 
following  clauses  are  applicable  only 
overseas  and  are  to  be  included  in  all 
cost-type  contracts  to  be  performed  in 
foreign  countries  in  which  tax  agree¬ 
ments  have  been  executed: 

(a)  Clause  for  use  in  cost-type  con¬ 
tracts  between  the  Government  of  the 
United  States  and  foreign  contractors 
(.except  foreign  governments) . 


Taxes 

Any  tax  or  duty  from  which  the  United 
States  Government  is  exempt  by  agreement 

with  the  Government  of _ _  or  from 

which  the  contractor  or  any  subcontractor 
hereunder  is  exempt  under  the  laws  of 

- -  shall  not  constitute  an  allowable 

cost  under  this  contract. 

(b)  Clause  for  use  in  cost-type  con¬ 
tracts  between  governments. 

Taxes 


Any  tax  or  duty  from  which  the  United 
States  Government  is  exempt  by  agreement 


with  the  Government  of _ _  or  from 

which  any  subcontractor  hereunder  is  ex¬ 
empt  under  the  laws  of _ _  shall  not 

constitute  an  allowable  cost  under  this 
contract. 


Part  601 — Labor 

Sec. 

601.050  Applicability. 

Subpart  A — Basic  Labor  Policies 

601.101  Labor  relations. 

601.102  Overtime,  extra-pay  shifts,  and 

multishift  work. 

601.103  Federal  and  State  labor  require¬ 

ments. 

Subpart  B — Convict  Labor 

601.202  Applicability. 

Subpart  C— Eight-Hour  Law  of  1912  (Other  Than 
Construction  Contracts) 

601.350  Administration  and  enforce¬ 
ment. 


Subpart  D — Labor  Standards  in  Construction 
Contracts 


601.401 

601.404 

601.404- 2 

601.404- 3 

601.404- 6 

601.404- 7 

601.404- 6 

601.404- 9 

601.404- 10 

601.404- 11 

601.404- 12 

601.404- 50 
601.450 


Statutes  and  regulations. 

Administration  and  enforcement. 

Wage  determinations. 

Additional  classifications. 

Payrolls  and  affidavits. 

Investigations. 

Reports  of  violations. 

Suspensions  and  deductions  of 
contract  payments. 

Restitution. 

Contract  terminations. 

Cooperation  with  the  Depart¬ 
ment  of  Labor. 

Nonassessment  of  Eight-Hour 
Law  i>enalty. 

List  of  debarred,  ineligible,  and 
suspended  bidders. 


Subpart  F — ^Walsh-Healy  Public  Contracts  Act 

601.602  Applicability. 

601.603  Responsibilities  of  Contracting 

Officers. 

601.650  Exceptions  not  stated  in  the 

publication  furnished  Con¬ 
tracting  Officers. 

601.651  Procedure  for  obtaining  exemp¬ 

tions  with  respect  to  stipula¬ 
tions  required  by  the  act. 

601.652  List  of  debarred,  ineligible,  and 

suspended  bidders. 

601.653  Wage  and  Hour  and  Public  Con¬ 

tracts  Divisions  of  the  United 
States  Department  of  Labor 
Regional  Offices;  geographical 
Jurisdictions  and  addresses  of 
regional  directors. 

Subpart  G— Fair  Labor  Standards  Act  of  1938 

601.701  Basic  statute. 

601.702  Suits  against  Government  con¬ 

tractors, 

601.750  Regulations  of  the  Administra¬ 

tor. 

601.751  Reimbursement  of  cost-plus-a- 

flxed-fee  contractors  for  pay¬ 
ments  in  accordance  with  the 
act. 

601.752  Investigations  and  Inspections. 
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Subpart  H — Nondiscriminotion  in  Employment 

Sec. 

601.801  Basic  requirement. 

601.850  Interpretations  of  Executive  Or¬ 

der  9346  by  the  Committee  on 
Fair  Employment  Practice. 


Subpart  I — Employment  Restrictions  for 
Security  Purposes 

601.950  Administration. 


Subport  O — Removal  of  Items  From  Facilities 
Affected  by  Work  Stoppages 


601.1501  Basic  considerations. 

601.1550  Determination  of  urgency. 

601.1551  Administrative  procedure. 

601.1552  Coordination. 

601.1553  Avoidance  of  detrimental  inci¬ 

dents. 

Subpart  P — Procurement  of  Stevedoring  Services 
During  Labor  Disputes 

601.1650  Basic  policy. 

601.1651  Procedure. 

601.1652  Reports. 

§  601.050  Applicability.  It  will  be 
noted  that  the  applicability  of  the  vari¬ 
ous  subparts,  and  in  some  cases,  of  the 
various  sections  of  a  subpart  of  this  part, 
vary  materially.  Guidance  in  labor 
matters  in  those  geographical  areas  for 
which  applicability  is  not  prescribed  in 
this  part  will  be  in  accordance  with  labor 
legislation  of  the  country  in  which  pro¬ 
curement  is  effected. 


SUBPART  A — BASIC  LABOR  POLICIES 

§  601.101  Labor  relations — (a)  Scope. 
All  problems  arising  out  of  the  labor 
relations  of  private  Contractors  vitally 
affect  procurement  and  are  an  essential 
part  of  procurement  responsibility.  It 
is  requisite,  accordingly,  that  the  dis¬ 
position  of  these  problems  receive  staff 
direction  and  supervision  from  one 
source.  The  Judge  Advocate  General 
(Attn:  Chief,  Industrial  Relations 

Branch)  is  the  office  designated  within 
the  Department  of  the  Army  to  furnish 
staff  direction  and  supervision  of  all 
Contractor  labor  activities. 

(b)  Labor  responsibility.  (1)  There 
will  be  no  contacts  with  national  oflBces 
of  labor  organizations  or  other  organi¬ 
zations  of  the  Government  in  connec¬ 
tion  with  labor  matters  except  after  co¬ 
ordination  with  The  Judge  Advocate 
General  (Attn:  Chief,  Industrial  Rela¬ 
tions  Branch).  In  case  of  emergency 
such  coordination  may  be  by  telephone. 

(2)  The  Head  of  the  Procuring  Activ¬ 
ity  concerned  is  authorized  to  communi¬ 
cate  with  local  labor  organizations  and 
the  local  offices  of  Federal  agencies  in 
connection  with  labor  patters  of  con¬ 
cern  to  a  particular  act^ity  but  no  ac¬ 
tion  which  is  not  mutually  acceptable  to 
the  Head  of  the  Procuring  Activity  and 
the  local  organization  will  be  taken 
without  requisite  coordination. 

(3)  The  Head  of  the  Procuring  Ac¬ 
tivity  is  authorized  to  communicate  with 
local  labor  organizations,  and  the  local 
offices  of  State  and  Federal  agencies,  for 
the  purpose  of  removing  necessary 
material  from  strikebound  facilities  in 
accordance  with  procedures  prescribed 
in  Subpart  0,  Part  601  of  this  subchapter. 

(4)  Where  any  labor  dispute,  work 
stoppage,  or  threatened  work  stoppage 
significantly  affects  or  threatens  to  af¬ 
fect  important  procurement,  the  Head 


of  the  Procuring  Activity  will  submit  a 
Report  of  Labor  Disputes,  Reports  Con¬ 
trol  Symbol  JAG-10,  by  the  most  ex¬ 
peditious  and  practical  means  available 
to  The  Judge  Advocate  General  (Attn: 
Chief,  Industrial  Relations  Branch) 
with  an  informational  copy  to  the  As¬ 
sistant  Chief  of  Staff,  G-4,  Department 
of  the  Army,  Attn:  Chief,  Production 
Branch.  Such  report  will  include  the 
following  data,  to  the  extent  pertinent: 

(i)  Name,  address,  and  telephone 
number  of  manufacturer;  name,  address, 
telephone  number,  and  title  of  company 
official  contacted  (if  manufacturer  is  a 
subcontractor,  include  the  name  and  lo¬ 
cation  of  the  prime  contractor (s) ) . 

(ii)  Items  being  produced  (if  a  sub¬ 
contractor  is  involved  identify  the  prime 
contract  items). 

(iii)  Name,  address,  telephone  number, 
and  national  affiliation  of  union  locals 
involved;  names,  addresses,  and  tele¬ 
phone  numbers  of  local  union  officials 
and  result  of  any  contacts  with  same. 

(iv)  Effect  on  production  of  Army  ma¬ 
teriel. 

(V)  Detailed  description  of  critical 
items  (if  any)  which  should  be  removed 
from  plant  or  continued  to  be  processed, 
there  with  mutual  consent  of  Contractor 
and  union,  if  obtainable. 

(vi)  Date  of  commencement  of  the 
dispute  and  date  of  important  incidents 
of  the  dispute  such  as  notice  of  strike, 
strikes,  lockouts,  settlements,  etc. 

(vii)  Statement  of  any  action  taken 
or  contemplated  by  the  manufacturer. 

(viii)  Contract  number (s)  and  type 
thereof  (fixed-fee,  lump-sum,  unit  price, 
etc.). 

(ix)  The  issues  or  probable  issues  in¬ 
volved. 

(X)  Estimated  number  of  employees 
directly  and  indirectly  involved;  esti¬ 
mated  number  who  may  be  involved  ulti¬ 
mately,  both  directly  and  indirectly; 
total  number  of  employees  at  the  facility. 

(xi)  Identity  of  any  cognizant  State 
and/or  Federal  authority  engaged  in 
mediation  and  conciliation  activities. 

(xii)  Adequacy  of  plant  guards  and 
local  police  for  protection  of  Govem- 
ment  property,  indicating  whether 
plant-guard  personnel  are  members  of  a 
union  and,  if  so,  local  number  and  name, 
national  affiliation,  and  whether  it  is  ex¬ 
pected  that  they  will  go  on  strike. 

(xiii)  The  quantity  of  services  or  mili¬ 
tary  items  involved,  scheduled  perform¬ 
ance  or  delivery  dates,  and  the  relation 
of  the  production  affected  by  the  dispute 
to  the  total  military  procurement  pro¬ 
gram  with  respect  to  those  services  or 
military  items. 

(xiv)  The  stocks  of  the  affected  items 
on  hand  by  the  Procuring  Activity,  and 
the  current  and  anticipated  rate  of  their 
depletion, 

(XV)  The  existence  or  nonexistence  of 
alternative  facilities  to  furnish  the  mili¬ 
tary  items  involved  within  the  time  re¬ 
quired. 

(xvi)  An  appraisal  of  the  degree  and 
extent  of  emergency  which  is  presented 
by  the  threatened  or  actual  stoppage, 

(xvii)  Additional  pertinent  informa¬ 
tion  including,  when  applicable,  the  ef¬ 
fect  on  care  and  maintenance  of  Gov¬ 
ernment-furnished  equipment  or  mate- 
rieL 


When  time  considerations  do  not  per¬ 
mit  expeditious  reporting  of  all  the  in¬ 
formation  in  subdivisions  (i)  through 
(xvii)  of  this  subparagraph,  whatever 
information  is  immediately  available 
should  be  furnished  in  the  initial  report. 
However,  in  such  circumstances  the  addi¬ 
tional  information  required  in  subdivi¬ 
sions  (i)  through  (xvii)  of  this  subpara¬ 
graph,  will  be  submitted  by  the  most 
expeditious  means  as  soon  as  possible. 
Supplemental  reports  will  be  submitted 
as  necessary  to  report  important  develop¬ 
ments  following  the  initial  report.  In 
situations  of  urgency,  initial  and  sup¬ 
plemental  reports  should  be  made  by 
telephone  to  The  Judge  Advocate  Gen¬ 
eral  (Attn:  Chief,  Industrial  Relations 
Branch)  or  other  informal  means,  but 
in  all  such  cases  the  information  inform¬ 
ally  submitted  shall  be  confirmed  in  writ¬ 
ing  as  soon  as  possible  thereafter. 

(5)  Where  private  Contractor  em¬ 
ployees  are  engaged  in  contract  work 
on  an  installation  and  labor  representa¬ 
tives  request  permission  to  enter  such 
installation  to  conduct  union  business 
during  working  hours,  the  commanding 
officer  may  admit  such  labor  representa¬ 
tives,  provided:  (i)  the  presence  and 
activities  of  the  labor  representatives  will 
not  interfere  with  the  progress  of  the 
contract  work  involved,  and  (ii)  the  entry 
of  such  representatives  to  the  installa¬ 
tion  will  not  violate  pertinent  safety  and 
security  regulations.  However,  business 
offices  or  desk  space  for  labor  organiza¬ 
tions  for  solicitation  of  membership,  col¬ 
lection  of  dues,  or  other  business  of  the 
organization  not  directly  connected  with 
the  contract  work  shall  not  be  permitted 
on  the  project  site,  with  the  specific  ex¬ 
ception  of  the  routine  functions  of  the 
working  steward  whose  union  duties  are 
incidental  to  productive  work  usually  per¬ 
formed.  In  the  event  that  a  command¬ 
ing  officer  of  an  installation  denies  entry 
to  a  labor  representative,  such  com¬ 
manding  officer  shall,  through  appropri¬ 
ate  channels,  submit  to  The  Judge  Advo¬ 
cate  General  (Attn:  Chief,  Industrial 
Relations  Branch)  a  Report  of  Denial  of 
Admission  of  Labor  Representatives,  Re¬ 
port  Control  Symbol  JAG-11,  which  will 
include — (a)  names,  addresses,  and  tele¬ 
phone  numbers  of  the  labor  representa¬ 
tives  denied  entry;  (b)  the  union  affilia¬ 
tion,  if  known,  of  such  representatives; 
and  (c)  reason  for  denial  of  entry. 

(c)  Applicability.  §  411.101  of  this 
title  and  this  section  are  applicable  only 
within  the  United  States,  its  Territories 
and  possessions. 

§  601.102  Overtime,  extra-pay  shifts, 
and  multishift  work,  (a)  Delivery 
schedules  established  in  connection  with 
all  procurement  contracts,  particularly 
those  of  a  cost-reimbursement  type,  will 
be  predicated  upon  the  Contractor  work¬ 
ing  normal  workweeks  and  shifts  with¬ 
out  recourse  to  overtime,  extra-pay 
shifts,  or  multishifts. 

(b)  Overtime,  extra-pay  shift,  or  mul- 
tishift  deviations  may  be  authorized  sub¬ 
ject  to  the  following  conditions: 

( 1 )  The  authority  for  approval  of  such 
overtime,  extra-pay  shift,  or  multishift 
deviations  as  may  be  required  is  hereby 
delegated,  with  power  of  redelegation,  to 
Heads  of  Procuring  Activities. 
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(2)  Utilization  of  approvals  for  such 
overtime,  extra-pay  shift,  or  multishift 
deviation  as  may  be  given  by  the  Head 
of  a  Procuring  Activity,  or  his  designated 
representative,  will  be  confined  to  the 
meeting  of  essential  deadlines  necessary 
to  the  performance  of  the  contract  solely 
in  the  interests  of  the  Government. 

(3)  In  granting  such  approvals,  it  will 
be  the  responsibility  of  the  Head  of  a 
Procuring  Activity  and  his  designated 
representative  to  restrict  such  overtime, 
extra-pay  shift,  or  multishift  work  to  the 
minimum  required  for  the  accomplish¬ 
ment  of  the  specific  work  for  which  the 
deviation  was  requested  and  for  which 
the  approval  was  given. 

(c)  Any  case  concerning  overtime, 
extra-pay  shifts,  or  multishifts  which 
may  arise  and  which  does  not  fall  within 
the  foregoing  authorization  including 
cases  involving  premium  rates  other  than 
overtime  or  extra-pay  shifts,  will  be  re¬ 
ferred  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Chief,  Purchases  Branch,  for  considera¬ 
tion. 

(d)  Section  411.102  of  this  title  and 
this  section  are  applicable  world-wide, 

§  601.103  Federal  and  State  labor  re¬ 
quirements — (a)  Application.  This  sec¬ 
tion  is  applicable  to  all  Government 
Contractors  within  the  continental 
United  States,  its  Territories  and  posses¬ 
sions,  including  Contractors  of  Govern¬ 
ment-owned  facilities,  irrespective  of 
whether  such  facilities  are  located  on 
private  or  Government  property. 

(b)  Definition.  The  term  “State”  as 
used  in  this  section  includes  the  District 
of  Columbia,  Territories,  and  all  political 
subdivisions  of  States. 

(c)  Requests  for  relaxation  of  labor 
legislation.  It  is  the  policy  of  the  De¬ 
partment  of  the  Army  that  the  State 
labor  standards  governing  such  matters 
as  maximum  daily  and  weekly  hours  of 
employment,  meals  and  rest  periods, 
night  work,  and  other  conditions  of  em¬ 
ployment,  as  set  forth  in  State  labor 
laws,  regulations,  and  administrative 
orders,  be  observed  in  the  maximum  ex¬ 
tent  possible.  In  furtherance  of  this 
policy.  Procuring  Activities  will  not  ini¬ 
tiate  applications  to  State  agencies  or 
officials  for  suspension  or  relaxation  of 
labor  standards.  In  addition.  Procuring 
Activities  will  not,  formally  or  infor¬ 
mally,  support  such  applications  by  Con¬ 
tractors  or  suppliers,  unless  approval  of 
such  action  has  been  obtained  under 
paragraph  (d)  of  this  section.  Requests 
for  approval  will  not  be  forwarded  un¬ 
less  the  following  circumstances  and 
conditions  exist: 

(1)  The  interested  contractor  or  sup¬ 
plier  has  filed  his  application  for  relaxa¬ 
tion  of  the  laws,  orders,  or  regulations 
involved  with  the  appropriate  State  offi¬ 
cial  charged  with  the  enforcement  of 
such  labor  standards  in  the  State  where 
the  plant  of  the  manufacturer  involved 
is  located;  and 

(2)  The  products  or  services  involved 
are  in  short  supply  and  unless  the  ap¬ 
plication  is  granted  there  will  be  a 
failure  to  meet  production  schedules  for 
critically  needed  military  items;  and 

(3)  There  are  no  alternative  sources 
of  supply  for  such  products  or  services 


reasonably  available  to  furnish  the  mili¬ 
tary  items  contracted  for  within  the 
period  of  time  delivery  is  required;  and 

(4)  Available  information  indicates 
no  practicable  possibility  of  taking 
remedial  action  (such  as  recruiting, 
training,  and  more  effective  utilization 
of  manpower)  as  an  alternative  to  re¬ 
laxation  of  applicable  State  labor  stand¬ 
ards;  and 

(5)  The  apparent  supply  of  labor  and, 
in  particular,  of  critical  skills  is  limited 
and  it  is  not  practicable  to  set  up  new 
production  lines  or  to  use  additional 
facilities  as  an  alternative  to  the  relief 
requested;  and 

(6)  The  granting  of  the  application 
will  not  result  in  an  excessive  increase 
in  hours  of  work,  an  unreasonable  cur¬ 
tailment  of  rest  and  lunch  periods,  an 
undesirable  impairment  of  working  con¬ 
ditions,  or,  otherwise,  will  not  affect  ad¬ 
versely  the  productivity  of  the  facility 
involved. 

(d)  Requests  for  approval  to  support 
Contractor’s  applications.  Requests  for 
authority  to  support  an  application  on 
behalf  of  a  Contractor  will  be  forwarded 
through  the  Head  of  a  Procuring  Activity 
to  The  Judge  Advocate  General  (Attn: 
Chief,  Industrial  Relations  Branch)  and 
will  contain  the  following  information: 

( 1 )  The  facilities  and  services  involved 
and  affected. 

(2)  Provision  or  provisions  of  law  the 
relaxation  of  which  is  required. 

(3)  Criticalness  or  relative  scarcity  of 
the  material. 

(4)  Circumstances  necessitating  the 
relaxation  (for  example,  a  shortage  in 
the  local  supply  of  skilled  labor) . 

(5)  Remedial  action  being  taken  by 
the  manufacturer  (for  example,  training, 
recruiting,  and  more  effective  utilization 
of  manpower). 

(6)  Efforts  previously  made  to  obtain 
the  relaxation. 

(7)  The  most  limited  relaxation  of 
State  labor  standards  necessary  for 
completion  of  the  specific  work  in  con¬ 
formity  with  military  procurement 
schedules  and  programs. 

(8)  The  approximate  period  of  time 
required  for  the  completion  of  the  work. 

(e)  Furnishing  information  to  State 
officials.  Heads  of  Procuring  Activities 
may,  consistent  with  limitations  of  secu¬ 
rity,  furnish  information  to  the  appro¬ 
priate  State  official,  upon  his  request,  as 
to  the  fact  that  an  application  for  relax¬ 
ation  of  State  labor  standards  filed  with 
him  relates  to  the  execution  of  a  con¬ 
tract  with  such  agency  in  pursuance  of  a 
military  procurement  program.  Such 
information  should  not  extend  to  sup¬ 
port  of  such  application  unless  proper 
authorization  under  paragraph  (d)  of 
this  section,  has  been  obtained. 

(f)  Monthly  reports.  Heads  of  Pro¬ 
curing  Activities  will  submit,  on  the  15th 
day  of  each  month,  a  letter  report.  Sub¬ 
ject:  Support  of  Applications  for  Re¬ 
laxation  of  State  Labor  Standards  (Re¬ 
ports  Control  Symbol  JAG-13),  to  The 
Judge  Advocate  General  (Attn:  Chief, 
Industrial  Relations  Branch)  as  to  ac¬ 
tions  taken  under  this  section  during  the 
preceding  calendar  month.  Negative 
reports  are  not  desired.  The  reports 
will  cover  but  need  not  be  limited  to  the 
following: 


(1)  Name  and  address  of  facility  in¬ 
volved  and  military  item  being  supplied 
by  that  facility. 

(2)  Official  to  whom  representations 
in  support  of  Contractor’s  or  supplier’s 
application  for  relaxation  of  labor 
standards  was  made. 

(3)  Justification  or  reason  given  for 
support  of  the  application. 

(4)  Labor  standards  requested  to  be 
relaxed,  period  of  time  requested  there¬ 
for,  and  action  taken  on  the  request  by 
the  appropriate  State  official. 

SUBPART  B — CONVICT  LABOR 

§  601.202  Applicability,  (a)  Subpart 
B,  Part  411  of  this  title  and  this  subpart 
are  applicable  only  within  the  continen¬ 
tal  United  States  (the  48  States  and  the 
District  of  Columbia). 

(b)  The  prohibition  contained  in  Ex¬ 
ecutive  Or(ier  325A  does  not  apply  to 
contracts  entered  into  between  the  Gov¬ 
ernment  and  State  prisons  for  the  pur¬ 
chase  of  manufactured  items,  subject  to 
all  of  the  following  limitations: 

(1)  That  such  contracts  are  not  pro¬ 
hibited  by  the  law  of  the  State  in  which 
the  prison  is  located. 

(2)  That  exemption  from  the  Walsh- 
Healey  Public  Contracts  Act  be  obtained, 
in  accordance  with  procedures  prescribed 
in  §  601.651,  in  cases  of  contracts  exceed¬ 
ing  $10,000. 

(3)  That  no  purchase  from  a  State 
prison  or  other  correctional  institution 
will  be  made  of  items  contrary  to  the 
provisions  of  §  404.301  of  this  title  and 
§  594.301  of  this  subchapter. 

(4)  That  the  contract  is  otherwise 
proper. 

The  convict  labor  clause  prescribed  by 
§§  406.104-17  and  411.203  of  this  title  will 
be  omitted  from  such  contracts. 

SUBPART  C — EIGHT-HOUR  LAW  OF  1912  (OTHER 
THAN  CONSTRUCTION  CONTRACTS) 

§  601.350  Administration  and  en¬ 
forcement.  In  investigating  allegations 
of  violations  of  the  Eight-Hour  Law  on 
other  than  construction  contracts,  the 
same  procedures  shall  be  followed  and 
the  same  reports  made  as  are  set  forth 
in  §§  601.404-7  and  601.404-8  for  inves¬ 
tigating  allegations  of  Eight-Hour  Law 
violations  on  construction  contracts. 

SUBPART  D — LABOR  STANDARDS  IN 
CONSTRUCTION  CONTRACTS 

§  601.401  Statutes  and  regulations. 
To  supplement  Department  of  Labor 
Regulations,  Part  5,  Title  29,  Subtitle  A, 
Code  of  Federal  Regulations  (16  F.  R. 
4430  as  amended),  the  Department  of 
Labor  has  published  an  Investigation 
and  Enforcement  Manual  With  Respect 
to  Labor  Standards  Provisions  Applicable 
to  Contracts  Covering  Federally  Financed 
and  Assisted  Construction.  'This  Inves¬ 
tigation  and  Enforcement  Manual 
should  be  used  as  a  guide  in  the  enforce¬ 
ment  of  labor  standards  on  construction 
contracts. 

§  601.404  Administration  and  enforce¬ 
ment. 

§  601.404-2  Wage  determinations. 
The  Secretary  of  Labor  requires  a  sepa¬ 
rate  request  for  wage  rates  for  each  con¬ 
tract,  except  where  the  volume  of  work 
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contemplated  is  sufiBcient  to  warrant  an 
“installation”  or  “area”  determination. 
These  determinations  may  be  used  for  a 
period  not  to  exceed  90  days  and  will  be 
applicable  to  all  contracts  awarded  at 
the  installation  within  that  period.  Dur¬ 
ing  the  90-day  period  the  Secretary  of 
Labor  may  review  and  modify  any  exist¬ 
ing  determination.  Modifications  expire 
on  the  expiration  date  of  the  original 
determination. 

(a)  Responsibility  for  obtaining  de¬ 
terminations.  The  Chief  of  Engineers 
is  responsible  for  obtaining  from  the 
Secretary  of  Labor  and  for  furnishing  to 
the  Procuring  Activity  upon  request,  all 
determinations  of  prevailing  wage  rates 
under  the  Davis-Bacon  Act  required  in 
connection  with  the  awarding  of  con¬ 
tracts  of  the  Army  Establishment. 

(b)  Responsibility  for  requesting  de¬ 
terminations.  The  oflBce  responsible  for 
the  preparation  of  specifications  or  the 
negotiation  of  contracts  for  projects  in 
excess  of  $2000  is  responsible  for  request¬ 
ing  the  appropriate  predetermination  of 
wage  rates  to  be  contained  in  the  con¬ 
tract.  The  preparing  ofiBce  will  forward 
such  request  to  the  Chief  of  Engineers, 
ATTN:  ENGAC,  through  the  appropri¬ 
ate  Division  Elngineer  Offices.  The  Chief 
of  Engineers  will  obtain  the  determina¬ 
tion  of  wage  rates  from  the  Secretary  of 
Labor,  and  forward  such  determination 
to  the  requesting  office  through  chan¬ 
nels.  When  contract  specifications  are 
prepared,  they  should  include  a  current 
wage  determination.  If  the  wage  deter¬ 
mination  is  not  available  when  invita¬ 
tions  for  bid  are  issued,  the  specifications 
will  contain  a  statement  that  wage  rates 
will  be  supplied  by  addendum  to  the 
specifications.  Contracting  Officers  will 
not  open  bids  on  projects  subject  to  the 
provisions  of  the  Davis-Bacon  Act  until 
the  requested  determination  of  wage 
rates  has  been  incorporated  in  the  speci¬ 
fications.  No  negotiated  contract,  either 
preliminary  (letter  contract)  or  defini¬ 
tive,  will  be  executed  until  the  applicable 
wage  determinations  have  been  obtained. 

(c)  Manner  of  requesting  determina¬ 
tions.  Requests  for  determination  of 
wage  rates  will  be  made  as  follows: 

(1)  Requests  will  be  forwarded  in 
triplicate  on  Department  of  Labor  Form 
DB-ll  (Rev.  7/52),  to  the  office  of  the 
nearest  Division  Elngineer,  Corps  of  En¬ 
gineers.  Copies  of  the  form  may  be  ob¬ 
tained  by  request  to  the  Division 
Engineer. 

(2)  Form  DB-ll  will  be  prepared  by 
the  Contracting  Officer.  Only  the  follow¬ 
ing  items  of  information  will  be  fur¬ 
nished  thereon  in  the  blocks  provided : 

(i)  The  estimated  value  of  the  con¬ 
tract; 

(ii)  Description  of  the  work; 

(iii)  Location  of  the  project  (including 
county  and  State) ; 

(iv)  Crafts  needed. 

All  other  blocks  are  to  be  left  blank. 
A  project  map  shall  be  attached  to  the 
form  showing  in  more  detail  the  exact 
location  of  the  work. 

(3)  When  heavy  or  highway  construc¬ 
tion  wage  rates  are  requested  for  work 
located  in  the  States  of  Arkansas,  Colo- 

Kansas,  Maine,  Montana,  Ne¬ 
braska,  New  Hampshire,  North  Dakota, 
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Oklahoma,  South  Dakota,  Texas,  Ver¬ 
mont,  Wyoming,  and  others  that  may  be 
added  later,  the  following  data  shall  be 
furnished  as  an  attachment  to  the  Form 
DB-ll: 

( i )  Specify  whether  heavy  or  highway ; 

(ii)  Whether  the  proposed  work  is  an 
integral  part  of  a  building  construction 
program; 

(iii)  Type  of  work  (roads,  air  strips, 
taxiways,  sidewalks,  etc.,  or  utilities,  POL 
lines,  storage  facilities,  etc.) : 

(a)  If  roads,  etc.,  specify  if  access  or 
other,  material  used,  length,  limits  [from 
(starting  point)  to  (termination  point)  ]. 

(b)  If  utilities,  etc.,  state  type,  extent, 
materials  used  (cast  iron,  transite,  con¬ 
crete,  and  clay  pipe,  etc.,  and  amounts 
of  each  to  be  used) . 

(iv)  Whether  inside  or  outside  of  the 
installation; 

(v)  Approximate  cost; 

(vi)  Any  additional  information  to 
distinguish  between  heavy,  highway,  and 
building  construction. 

(4)  All  submissions  must  be  prepared 
using  a  reverse  carbon  in  order  to  obtain 
an  impression  on  the  back  of  the  orig¬ 
inal.  The  original  and  one  carbon  will 
be  needed  in  the  Office,  Chief  of  Engi¬ 
neers. 

(5)  If  the  entire  schedule  of  crafts  is 
desired,  insert  a  statement  to  that  eSect 
after  “check  crafts.”  If  only  a  part  of 
the  classifications  are  needed,  so  indicate 
by  placing  an  (X)  on  the  check  line  pre¬ 
fixing  the  required  classification.  • 

(6)  Should  classifications  not  listed  on 
the  Form  DB-ll  be  required,  list  and 
forward  them  in  duplicate  as  an  attach¬ 
ment  to  the  Form  DB-ll.  The  use  of 
the  reverse  carbon  is  not  required  for  the 
listing  of  additional  classifications 
needed. 

(7)  All  requests  for  area  or  installation 
type  determinations  must  be  indicated 
by  specifying  “contract  or  contracts”  in 
the  space  for  “Description  of  work”  on 
the  DB-ll  Form. 

(8)  Requests  for  wage  determinations 
must  be  forwarded  to  reach  the  Office, 
Chief  of  Engineers,  Attn:  ENGAC,  at 
least  30  days  in  advance  of  the  date  se¬ 
lected  for  advertising  for  bids. 

(9)  All  actions  changing  or  modifying 
an  original  wage  determination  prior  to 
the  award  of  the  contract  or  contracts 
for  which  the  determination  was  sought 
shall  be  applicable  thereto  but  modifica¬ 
tions  received  by  the  agency  later  than 
5  days  before  the  opening  of  the  bids 
shall  not  be  effective  if  the  award  is  made 
within  30  days  after  the  opening  of  the 
bids  or  90  days  from  the  date  of  the 
original  wage  determination  whichever 
is  earliest.  Prospective  bidders  shall  be 
informed  of  these  conditions. 

(10)  In  the  event  emergency  condi¬ 
tions  arise  before  receipt  of  the  deter¬ 
mination,  the  work  may  ^  advertised 
with  a  notice  in  the  invitation  that  the 
schedule  of  minimum  wage  rates  to  be 
paid  under  the  contract  will  be  published 
as  an  addendum  to  the  specification. 
Under  no  circumstances  may  bids  be 
opened  until  the  wage  rates  have  been 
furnished  to  all  bidders. 

(11)  In  cases  of  extreme  urgency,  re¬ 
quests  for  wage  determinations  may  be 
forwarded  to  the  Office,  Chief  of  ESigi- 
neers,  by  telephone  or  telegraph,  and 


immediate  steps  will  be  taken  to  obtain 
the  necessary  wage  rates.  Reasons  for 
requesting  special  or  priority  action  must 
be  fully  explained.  Such  requests  must 
include  the  classifications  needed,  cost  of 
the  work,  a  brief  description  thereof,  and 
its  location.  They  must  be  confirmed  by 
submission  of  a  DB-ll  through  channels. 

§  601.404-3  Additional  classifications. 
When  it  becomes  necessary  during  the 
performance  of  a  contract  to  establish  a 
classification  and  wage  rate  for  a  class 
of  workers  not  listed  in  the  decision  of 
the  Secretary  of  Labor  applicable  to  the 
contract,  the  Contracting  Officer  shall 
seek  to  establish  such  a  classification  and 
wage  rate,  conformable  to  the  Secretary 
of  Labor’s  decision,  by  agreement  among 
the  interested  parties.  Upon  such  an 
agreement,  a  report  as  hereinafter  de¬ 
scribed  shall  be  forwarded  through 
channels  to  The  Judge  Adyocate  General 
(Attn:  Chief,  Industrial  Relations 

Branch)  (except  that  reports  concerning 
Corps  of  Engineers  contracts  shall  be 
transmitted  in  accordance  with  proce¬ 
dures  established  by  the  Office  of  the 
Chief  of  Engineers).  In  the  event  that 
agreement  cannot  be  reached,  the  Con¬ 
tracting  Officer  shall  forward  a  report, 
containing  his  findings  and  recommen¬ 
dation  as  to  classification  and  wage  rate, 
and  reason  therefor,  in  the  same  man¬ 
ner.  Whether  or  not  agreement  has  been 
reached,  the  report  shall  contain — 

(a)  Contract  number,  description,  dol¬ 
lar  amount,  and  date  of  prime  contract 
involved. 

(b)  Copy  of  portion  of  the  contract 
setting  forth  classifications  and  wage 
rates. 

(c)  Identification  of  Secretary  of  La¬ 
bor’s  wage  determination  decision  used 
with  this  contract. 

(d)  Description  of  job  to  be  classified. 

(e)  A  discussion,  citing  examples,  of 
the  area  practice  concerning  the  job  to 
be  classified. 

(f)  When,  prior  to  the  establishment 
of  a  new  classification  as  herein  outlined, 
any  employee  has  been  used  on  the  con¬ 
tract  in  a  classification  not  established 
by  the  Secretary  of  Labor’s  decision,  a 
copy  of  the  payroll  records  of  said  em¬ 
ployee  showing  the  classification  and 
wage  rate  used  for  said  employee,  and 
the  hours  worked  (distinguishing  regu¬ 
lar  time  from  overtime)  in  said  classifi¬ 
cation  and  at  said  wage  rate. 

(g)  Written  and  signed  statements 
containing  opinions  of  management  and 
labor  as  to  proper  classification  and  wage 
rate. 

§  601.404-6  Payrolls  and  affidavits. 

(a)  The  payrolls  and  affidavits  required 
by  §  411.404-6  (a)  of  this  title  shall  be 
submitted  to  the  Contracting  Officer,  or 
such  other  officer  as  may  be  designated 
for  such  purpose  by  the  Head  of  the  Pro¬ 
curing  Activity.  The  Contracting  Officer 
or  other  such  officer  shall  examine  and 
retain  them  as  provided  in  §§  411.404-6 

(b)  and  411.404^  (c)  of  this  title. 

(b)  The  affidavit  shall  be  executed  and 
sworn  to  by  the  Contractor  or  subcon¬ 
tractor  or  by  an  authorized  officer  or 
employee  of  the  Contractor  or  subcon¬ 
tractor  who  supervises  the  payment  of 
wages,  and  shall  be  in  the  form  set  forth 
in  §  415.011-1  (c)  of  this  title. 
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(c)  Upon  a  written  finding  by  the 
Secretary  of  the  Army,  the  Secretary  of 
Labor  may  provide  reasonable  limita¬ 
tions.  variations,  tolerances,  and  exemp¬ 
tions  from  the  requirements  set  forth  in 
paragraph  (a)  of  this  section,  subject  to 
such  conditions  as  the  Secretary  of 
Labor  may  specify.  Requests  for  such 
finding,  accompanied  by  all  necessary 
supporting  documents,  will  be  submitted 
by  the  Head  of  the  Procuring  Activity 
concerned  through  the  Assistant  Chief  of 
Staff.  CS-4,  Department  of  the  Army, 
Attn:  ChieL  Purchases  Branch,  and  The 
Judge  Advocate  General  (Attn:  Chief, 
Industrial  Relations  Branch)  in  turn,  to 
the  Secretary  of  the  Army  for  action  and 
submission  to  the  Secretary  of  Labor. 

(d)  Each  weekly  affidavit  and  copy  of 
certified  weekly  payroll  shall  be  delivered 
by  the  Contractor  or  subcontractor, 
within  7  days  after  the  regular  payment 
date  of  the  payroll  period,  to  the  Con¬ 
tracting  Officer  or  such  other  officer  as 
may  be  designated  for  such  purpose  by 
the  Head  of  the  Procuring  Activity  con¬ 
cerned.  Each  Contractor  or  subcontrac¬ 
tor  shall  preserve  his  weekly  payroll 
records  for  a  period  of  3  years  from  date 
of  completion  of  the  contact.  The  pay¬ 
roll  records  shall  set  out  accurately  and 
completely  the  name,  occupation,  and 
hourly  wage  rate  of  each  employee, 
hours  worked  by  him  during  the  payroll 
period,  the  full  weekly  wages  earned  by 
him,  any  deductions  made  from  such 
weekly  wages,  and  the  actual  weekly 
wages  paid  to  him.  Such  payroll  records 
shall  be  made  available  at  all  times  for 
inspection  by  the  Contracting  Officer  or 
his  authorized  representative. 

(e)  Deductions  for  the  following  pur¬ 
poses  are  permissible: 

(1)  Where  required  by  Federal,  State, 
or  local  statutes  or  ordinances  to  be  made 
by  the  employer  from  the  wages  earned 
by  the  employee. 

(2)  Bona  fide  prepayment  of  wages 
without  discount  or  interest. 

(3)  Deductions  required  by  court 
process  provided  that  the  Contractor  or 
subcontractor  will  not  be  permitted  to 
make  such  a  deduction  in  favor  of  the 
Contractor,  subcontractor,  or  any  af¬ 
filiated  person  or  where  collusion  or  col¬ 
laboration  exists. 

(i)  Any  deduction  is  also  permissible 
which  in  fact  meets  the  following  stan¬ 
dards  and  with  respect  to  which  the 
Contractor  or  subcontractor  shall  have 
made  written  application  by  registered 
mail  to  the  Secretary  of  Labor,  a  copy  of 
which  application  shall  be  sent  to  the 
contracting  agency  by  the  Contractor  or 
subcontractor,  setting  forth  all  the  per¬ 
tinent  facts  indicating  that  such  deduc¬ 
tions  will  meet  the  following  standards: 

(a)  That  such  deduction  is  not  pro¬ 
hibited  by  other  law. 

(b)  That  such  deduction  is  (1)  volun¬ 
tarily  consented  to  by  the  employee  in 
writing  and  in  advance  of  the  period  in 
which  the  work  was  done,  and  that  con¬ 
sent  to  the  deduction  is  not  a  condition 
either  for  the  obtaining  of  or  for  the  con¬ 
tinuance  of  employment;  or  (2)  that 
such  deduction  is  for  the  benefit  of  the 
employees  or  their  labor  organization 
through  which  they  are  represented  and 
is  provided  for  in  a  bona  fide  collective 
bargaining  agreement. 
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(c)  That  from  such  deduction  no  pay¬ 
ment  is  made  to.  nor  profit  or  benefit  is 
obtained  directly  or  indirectly  by  the 
Contractor  or  subcontractor  or  any  affili¬ 
ated  person,  and  that  no  portion  of  the 
funds,  whether  in  the  form  of  a  com¬ 
mission  or  otherwise,  will  be  returned  to 
the  Contractor  or  subcontractor  or  to 
any  affiliated  person. 

(d)  That  the  ccmvenience  and  interest 
of  the  employees  are  served  thereby,  and 
that  such  or  similar  deductions  have 
been  customary  in  this  or  comparable 
situations. 

(ii)  After  application  in  good  faith,  the 
deduction  may  be  made  in  accordance 
with  the  foregoing  standards:  Provided, 
however.  That  if  the  Secretary  of  Labor, 
on  his  own  motion,  or  on  the  application 
of  any  person  or  agency  affected  by  the 
granting  of  the  application,  shall  con¬ 
clude  at  any  time,  after  written  notice 
to  the  applicant  and  an  opportunity  for 
him  to  present  his  views  in  support  of 
the  deduction,  that  the  deduction  has  not 
met  the  foregoing  standards,  such  de¬ 
duction  shall  cease  to  be  “permissible” 

7  days  after  the  applicant  and  the  Fed¬ 
eral  agency  concerned  have  been  notified 
of  the  Secretary’s  decision. 

(iii)  Upon  application  to  and  prior 
written  permission  from  the  Secretary 
of  Labor,  and  subject  to  the  standards 
set  forth  in  subdivisions  (i)  (a),  (b)  and 
((i)  of  this  subparagraph,  deductions 
may  be  made  by  a  Contractor  or  sub¬ 
contractor  or  any  affiliated  person,  for 
membership  fees  in  group  benefit  or  re¬ 
tirement  associations;  for  board  and 
lodging;  or  for  other  purposes  where  the 
Secretary  of  Labor  concludes  the  deduc¬ 
tion  is  required  by  compelling  circum¬ 
stances:  Provided,  however.  The  Con¬ 
tractor,  subcontractor,  or  any  affiliated 
person  does  not  make  a  profit  or  benefit 
directly  or  indirectly  from  the  deduction. 
A  copy  of  the  Secretary’s  decision  shall 
be  sent  to  the  applicant  and  the  Federal 
agency  concerned. 

(iv)  In  accordance  with  and  subject  to 
the  standards  set  forth  in  subdivisions 

(i)  (a)  through  (i)  (d)  of  this  subpara¬ 
graph,  general  permission  is  hereby 
granted  to  make  payroll  deductions  for — 

(a)  The  payment  of  the  purchase 
price  of  United  States  Defense  Stamps 
and  Bonds  and  United  States  Tax  Sav¬ 
ings  Notes. 

(b)  The  repayment  of  loans  to  or  the 
purchase  of  shares  in  credit  unions  or¬ 
ganized  and  operated  in  accordance  with 
District  of  Columbia,  Federal,  or  State 
credit  union  statutes. 

(c)  Contributions  to  a  Federal  govern- 
'  mental  or  quasi-governmental  agency. 

(d)  The  payment  of  dues  or  premiums 
to  unaffiliated  insurance  companies  or 
associations  for  medical  or  hospitaliza¬ 
tion  insurance  where  the  employer  is 
not  required  by  Federal.  State,  or  local 
laws  to  supply  such  insurance  or  benefits. 

(V)  In  any  case  in  which  the  employee 
does  not  have  full  and  actual  freedom 
of  disposition  of  his  wage  payment, 
whether  made  in  cash  or  by  check,  any 
restricted  payment  made  to  the  em¬ 
ployee  is  considered  a  deduction  under 
the  regulations  in  this  subpart. 

(vi)  Nothing  herein  shall  be  construed 
to  permit  any  deduction  which  the  Con¬ 
tractor  or  subcontractor  knew,  or  in  the 


exercise  of  good  faith  should  have  known, 
did  not  meet  the  foregoing  standards! 
In  order  to  insure  compliance  with  this 
part,  the  Secretary  of  Labor  may  notify 
the  Contractor  or  subcontractor  that  the 
deduction  will  be  permitted  only  if  cer¬ 
tain  conditions  with  respect  thereto  are 
observed.  The  Contractor  or  subcon¬ 
tractor  or  any  affiliated  person  shall  com¬ 
ply  also  with  such  general  rules  and 
regulations  concerning  the  deductions  as 
the  Secretary  of  Labor  shall  make  from 
time  to  time,  notice  of  which  shall  have 
been  given  to  the  Contractor  or  subcon¬ 
tractor  or  any  affiliated  person  making 
the  deduction  and  to  the  Federal  Agency 
concerned  either  directly  or  through 
publication  in  the  Federal  Register. 

§  601.404-7  Investigations.  (a) 
When  a  complaint  comes  through  the 
United  States  Department  of  Labor,  it 
generally  will  be  sent  through  the  De¬ 
partment  of  Labor  Regional  Attorney 
to  the  Commanding  Officer  of  the  post, 
camp,  station,  class  II  installation,  or 
other  command  at  which  the  Contract¬ 
ing  Officer  is  stationed.  If  the  complaint 
is  sent  elsewhere  within  the  Army,  it 
should  be  forwarded  to  said  Command¬ 
ing  Officer,  or  such  other  officer  as  shall 
be  designated  by  the  Head  of  the  Pro¬ 
curing  Activity  concerned.  When  a 
complaint  received  from  a  Department 
of  Labor  Regional  Attorney  is  forwarded 
in  this  manner,  said  Regional  Attorney 
shall  be  notified  to  whom  it  has  been 
forwarded. 

(b)  An  investigation  of  a  complaint 
alleging  violation  of  labor  standards  as 
well  as  such  other  information  as  may 
be  required  by  regulations  established 
by  the  Head  of  the  Procuring  Activity 
concerned,  must  include  the  following, 
when  applicable: 

(1)  All  investigations.  (i)  Names 
and  addresses  of  Contractor,  of  subcon¬ 
tractors  involved,  and  of  workers 
involved. 

(ii)  Number,  date,  dollar  amount,  and 
nature  of  contract  involved  and  a  copy 
of  the  portion  of  the  contract  showing 
classifications  and  wage  rate  pre* 
determinations. 

(iii)  Copies  of  certified  payroll  records 
and  affidavits  as  described  in  §  411.404-6 
of  this  title. 

(iv)  Whether  posters  were  displayed 
as  required  by  §  411.404-2  (d)  of  this 
title. 

(v)  (a)  Conclusions  as  to  whether  a 
violation  has  been  committed,  and  (b) 
if  it  is  concluded  that  a  violation  has 
been  committed,  findings  as  to  whether 
the  violation  was  caused  by  wilfulness, 
negligence,  or  other  cause;  what  steps 
have  been  taken  to  cure  the  violation: 
and  what  sanctions,  if  any,  are 
recommended. 

(2)  Where  a  Davis-Beacon  Act  viola¬ 
tion  is  alleged. 

(i)  All  cases:  (a)  Kind  of  work  per¬ 
formed  by  each  worker  involved,  and 
(b)  what  classification  of  worker  cus¬ 
tomarily  performs  such  work  on  con¬ 
tracts  in  the  area. 

(ii)  When  a  worker  has  been  classi¬ 
fied  in  a  manner  contrary  to  the  area 
practice,  (o)  the  number  of  hours 
worked  in  the  wrong  classification  (dis¬ 
tinguishing  regular  time  and  overtime 


FEDERAL  REGISTER 


5761 


Thursday,  September  9,  1954 

hours) ,  (b)  the  wage  rate  actually  paid, 
(c)  the  wage  rate  required  by  the  prede¬ 
termination  for  the  proper  classification, 
id)  the  amount  paid  the  worker,  <c)  the 
amount  he  should  have  been  paid  if 
properly  classified,  and  (/)  the  amount 
of  restitution  due. 

(iii)  Where  the  worker  has  been 
placed  in  a  classification  not  listed  in 
the  wage  determination,  (a)  the  classi¬ 
fication  and  wage  rate  used,  (b)  the 
nature  of  the  work  performed  and  con¬ 
clusions  reached  as  to  the  proper  clas¬ 
sification  and  its  wage  rate,  (c)  whether 
a  reclassification  has  been  made  or  a  re¬ 
quest  made  for  supplemental  determi¬ 
nation  of  classification  in  accordance 
with  §  601.404-3,  and  id)  total  hours 
worked  in  the  improper  classification 
(distinguishing  regular  time  from  over¬ 
time). 

(iv)  When  a  worker  has  been  properly 
classified  but  paid  a  rate  below  the  pre¬ 
determination  for  his  classification,  (a) 
hours  worked  at  the  incorrect  rate  (dis¬ 
tinguishing  regular  time  and  overtime 
hours),  (b)  the  wage  rate  actually  paid, 
(c)  the  wage  rate  required  by  the  classi¬ 
fication,  id)  the  amount  he  should  have 
been  paid  at  the  proper  rate,  (e)  the 
amount  he  actually  was  paid,  and  if)  the 
amount  of  restitution  due. 

(v)  When  an  apprentice  is  involved, 
(o)  proof  that  the  apprentice  is  regis¬ 
tered  under  a  bona  fide  apprenticeship 
program  registered  with  a  State  Ap¬ 
prenticeship  Council  recognized  by  the 
Federal  Committee  on  Apprenticeship, 
United  States  Department  of  Labor, 
or,  if  no  such  recognized  Council  exists 
in  a  State,  under  a  program  registered 
with  the  Bureau  of  Apprenticeship, 
United  States  Department  of  Labor;  (b) 
(1)  if  the  apprentice  is  not  so  registered, 
the  same  information  as  is  required  for 
an  incorrect  classification  (see  paragraph 
(b)  (2)  (ii)  of  this  section) ;  (2)  if  the 
apprentice  is  so  registered,  the  nature 
of  the  work  being  performed  by  the  ap¬ 
prentice  as  compared  with  the  area  prac¬ 
tice  in  the  employment  of  apprentices, 
and  the  ratio  of  apprentices  to  journey¬ 
men  on  the  job  as  compared  with  the 
permissible  ratio  of  apprentices  to  jour¬ 
neymen,  which  may  be  found  in  the 
standards  under  which  the  registered 
apprenticeship  program  operates. 

(3)  Where  an  Eight-Hour  Law  viola¬ 
tion  is  alleged,  for  each  worker,  (i)  A 
list  of  each  workweek  involved  in  the 
alleged  violation,  showing  the  number  of 
hours  worked  each  day  of  the  workweek, 
and  the  hourly  rate  of  pay  therefor. 

(ii)  Total  hours  for  which  the  worker 
was  improperly  compensated. 

(iii)  Rate  actually  paid  for  said  hours. 

(iv)  Rate  which  should  have  been  paid 
for  said  hours. 

(v)  Amount  of  restitution  due. 

(Vi)  Total  number  of  5-dollar  penal¬ 
ties  due  the  United  States  under 
§411.403-1  (b)  of  this  title  and  total 
amount  of  said  penalties.  See  §  601.- 
404-50.) 

(4)  Where  a  Copeland  Act  violation  is 
alleged. 

(i)  Nature  of  violation  alleged. 

(ii)  Pacts  concerning  the  alleged  vio¬ 
lation,  including:  (a)  the  full  weekly 
Wages  earned  by  each  employee  con¬ 
cerned,  (b)  the  nature  and  amoimt  of 


each  deduction  made  from  said  weekly 
wages,  (c)  the  actual  weekly  wages  paid 
to  the  employee  concerned,  id)  any  limi¬ 
tation,  variation,  tolerance,  and/or  ex¬ 
emption  from  the  provisions  of  §  601.- 
404-6  (b)  permitted  by  the  Secretary 
of  Labor,  and  any  conditions  attached 
by  the  Secretary  of  Labor  to  said  per¬ 
mission,  and  (e)  any  rulings  by  the  Sec¬ 
retary  of  Labor  as  provided  in  §§  601.- 
404-6  (e)  (2)  through  (4). 

§  601.404-8  Reports  of  violations. 
Where  the  case  investigated  can  be  closed 
satisfactorily  without  formal  corre¬ 
spondence  with  the  Department  of  Labor 
or  the  Department  of  Justice  (corre¬ 
spondence  to  ascertain  whether  an  ap¬ 
prentice  is  properly  registered  shall  not 
constitute  formal  correspondence  for  the 
purpose  of  this  section) ,  it  may  be  closed 
by  the  investigating  officer.  Where, 
however,  formal  correspondence  with  the 
Department  of  Labor  or  the  Department 
of  Justice  is  required  (as,  e.  g.,  when  the 
case  is  one  which  was  initiated  by  cor¬ 
respondence  from  the  Department  of 
Labor,  or  which  involves  more  than  $200 
restitution  or  which  may  warrant  crim¬ 
inal  prosecution,  litigation,  or  placing 
the  Contractor  on  the  Comptroller  Gen¬ 
eral’s  list  of  ineligible  persons  or  firms) , 
the  investigating  officer  should  forward 
a  report  of  all  material  gathered  by  his 
investigation  (including  the  information, 
findings,  and  conclusions  set  forth  in 
§  601.404-7  (b) ,  and  evidence  sufficient 
to  support  said  findings  and  conclusions) 
through  channels  to  The  Judge  Advocate 
General  (Attn:  Chief,  Industrial  Rela¬ 
tions  Branch)  (except  that  reports  of 
investigations  on  Corps  of  Engineers 
contracts  shall  be  processed  in  accord¬ 
ance  with  the  procedures  established  by 
the  Office  of  the  Chief  of  Engineers). 
Such  findings  and  recommendations 
shall  not  be  communicated  by  the  inves¬ 
tigating  officer  to  the  Regional  Attorney, 
United  States  Department  of  Labor. 

§  601.404-9  Suspensions  and  deduc¬ 
tions  of  contract  payments,  (a)  When' 
notified  of  an  alleged  violation,  the  Con¬ 
tracting  Officer  shall  withhold  from  pay¬ 
ments  due  the  Contractor  an  amount 
equal  to  the  estimated  restitution  due 
the  Contractor’s  employees  should  the 
allegation  of  violation  prove  to  be  true. 
Such  an  amount  shall  continue  to  be 
withheld  until  (1)  action  as  set  forth  in 
paragraph  (b)  of  this  section  is  taken, 
or  (2)  the  Contractor  voluntarily  makes 
restitution  of  the  full  amount  that  is 
allegedly  due  his  employees,  or  (3)  the 
Contracting  Officer  is  informed  through 
channels  that  the  Department  of  Labor 
has  ruled  that  the  funds  withheld  may 
be  released  to  the  Contractor. 

(b)  When  investigation  reveals  that 
restitution  is  due  the  Contractor’s  em¬ 
ployees,  the  Contracting  Officer  shall 
forward  to  the  Disbursing  Officer  who 
normally  makes  disbursement  to  the 
Contractor,  the  forms  required  by 
§  411.404-9  of  this  title,  indicating  the 
purpose  of  same,  and  listing  the  name 
and  address  of  each  employee  involved 
and  the  amount  due  him.  The  forms 
used  to  achieve  such  withholding  should 
be  separate  from  those  used  in  with¬ 
holding  the  amount  of  any  penalty  as¬ 
sessment  that  may  be  due  the  United 


States.  Employees  to  whom  restitution 
is  due  should  be  advised  that,  upon  ap¬ 
proval  of  the  withholding  by  the  De¬ 
partment  of  Labor,  they  will  be  paid  on 
application  to  the  General  Accounting 
Office,  which  will  hold  funds  withheld 
from  the  Contractor  for  restitution  to 
workers  in  a  special  account  for  this 
purpose.  Employee  applications  for  pay¬ 
ment  may  be  forwarded  with  the  forms 
required  by  §  411.404-9  of  this  title;  such 
applications  should  include  the  em¬ 
ployee’s  name,  address,  and  classifica¬ 
tion;  the  name  of  the  employer;  and  a 
statement  identifying  the  contract  in¬ 
volved.  Withholding  must  be  accom¬ 
plished  even  though  an  employee  cannot 
be  located  in  order  to  complete  restitu¬ 
tion. 

(c)  When  notified  of  an  alleged  viola¬ 
tion  which  would  render  the  Contractor 
liable  to  the  United  States  for  penalties, 
the  Contracting  Officer  should  withhold 
from  payments  due  the  Contractor  a  sum 
sufficient  to  cover  the  estimated  penalties 
due  the  United  States  should  the  allega¬ 
tion  prove  true.  Such  an  amount  should 
continue  to  be  withheld  until  (1)  action 
as  set  forth  in  paragraph  (d)  of  this 
section  is  taken,  or  (2)  the  Contractor 
voluntarily  pays  the  full  amount  of  the 
penalties  allegedly  due,  or  (3)  the  Con¬ 
tracting  Officer  is  informed  through 
channels  that  the  Department  of  Labor 
has  ruled  that  the  funds  may  be  released 
to  the  Contractor. 

(d)  When  investigation  discloses  that 
penalties  are  due  the  United  States,  the 
Contracting  Officer  shall  forward  to  the 
Disbursing  Officer  who  normally  makes 
disbursement  to  the  Contractor  a 
voucher  indicating  the  amoimt  due  the 
Contractor,  the  amount  to  be  paid  to  the 
United  States  as  penalties,  and  sufficient 
information  to  make  clear  the  purpose 
of  the  withholding.  The  voucher  used 
should  be  separate  from  that  used  to 
withhold  any  restitution  that  may  be  due 
the  Contractor’s  employees.  The  Con¬ 
tracting  Officer  should  retain  complete 
information  concerning  the  penalties, 
including  justification  therefor  and 
method  of  calculation,  to  be  furnished 
the  Disbursing  Officer  if  requested. 

§  601.404-10  Restitution,  (a)  .When 
it  appears  that  restitution  may  be  due 
employees  of  a  Contractor,  the  Contract¬ 
ing  Officer  and  the  Investigating  Officer 
shall  seek  to  have  the  Contractor  make 
restitution  voluntarily,  except  that  in 
cases  which  may  warrant  criminal  prose¬ 
cution  or  placing  the  Contractor  on  the 
Comptroller  General’s  list  of  ineligible 
persons  or  firms,  the  Contractor  should 
be  advised  as  to  the  steps  he  should  take 
to  bring  himself  into  compliance,  but 
negotiations  may  not  be  undertaken  to 
secure  restitution,  since  such  negotia¬ 
tions  might  adversely  affect  the  possible 
action  involved. 

(b)  When  a  Contractor  wishes  to  make 
voluntary  restitution  but  some  worker 
or  workers  to  whom  such  restitution  is 
due  cannot  be  located,  the  Contracting 
Officer  shall  collect  such  restitution  and 
forward  it  to  the  Disbursing  Officer  for 
forwarding  to  the  General  Accounting 
Office,  accompanied  by  a  list  of  such 
workers,  their  last  known  addresses,  and 
the  amount  due  each  one.  Voluntary 
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restitution  cannot  be  considered  com¬ 
pleted  as  to  workers  who  cannot  be  lo¬ 
cated  until  this  procedure  has  been 
followed. 

§  601.404-11  Contract  terminations. 
Whenever  a  contract  is  terminated  for 
violation  of  labor  standards  provisions, 
a  report  containing  the  information  set 
forth  in  §  411-404-11  of  this  title  shall 
be  forwarded  by  the  Contracting  OfiBcer 
through  channels  to  The  Judge  Advocate 
General  (Attn;  Chief,  Industrial  Rela¬ 
tions  Branch)  (except  that  such  reports 
on  Corps  of  Elngineers  contracts  shall  be 
processed  in  accordance  with  the  pro¬ 
cedures  established  by  the  Office  of  the 
Chief  of  Engineers).  This  report  shall 
be  accompanied  by  a  report  of  the  in¬ 
vestigations  of  the  violations  resulting  in 
termination  setting  forth  the  informa¬ 
tion  required  by  §  601.404-7  (b) .  If  such 
investigation  has  not  been  completed, 
an  interim  report,  setting  forth  as  much 
of  the  information  required  by  §  601.- 
404-7  (b)  as  is  currently  available,  shall 
accompany  the  report  of  termination, 
and  the  complete  report  shall  be  for¬ 
warded  when  available. 

§  601.404-12  Cooperation  with  the 
Department  of  Labor.  In  connection 
with  the  enforcement  of  labor  standards, 
either  the  Contracting  OflBcer  or  an 
ofiBcer  conducting  an  investigation  is 
free  to  call  upon  the  Department  of 
Labor  Regional  Attorney  for  informal 
opinions,  advice,  or  assistance,  except  as 
otherwise  set  forth  in  this  part.  The 
addresses  of  the  Regional  Attorneys  and 
their  geographical  jurisdictions  are  the 
same  as  those  set  forth  for  the  Regional 
OfiBces  in  §  601.653. 

5  601.404-50  Nonassessment  of  Eight- 
Hour  Law  penalty.  The  Department  of 
Labor  has  announced  that  in  appropriate 
cases  where  an  employer  acting  in  good 
faith  has  failed  to  pay  the  daily  over¬ 
time  compensation  required  by  the 
Eight-Hour  Law,  and  subsequently 
makes  delayed  payment  of  the  extra 
amount  due  his  employees,  said  employer 
will  be  considered  in  compliance  with  the 
Eight-Hour  Law  and  will  not  be  subject 
to  the  5-dollar  per  day  penalty  for  its 
violation.  A  case  is  appropriate  for  such 
nonassessment  of  the  penalty  when  fail¬ 
ure  to  pay  at  the  regular  pay  period 
was  inadvertent,  but  not  when  it  was 
wilful,  negligent,  or  without  reasonable 
excuse.  If  the  investigating  officer  be¬ 
lieves  nona.ssessment  may  be  appropri¬ 
ate,  he  shall  transmit  through  channels 
to  The  Judge  Advocate  General  (Attn: 
Chief,  Industrial  Relations  Branch)  (ex¬ 
cept  that  Corps  of  Engineers  cases  shall 
be  processed  in  accordance  with  proce¬ 
dures  established  by  the  Chief  of  Engi¬ 
neers)  ,  the  report  called  for  by  §  601.404- 
7(b),  plus  a  recommendation  as  to  non¬ 
assessment  of  the  penalty,  and  his  rea¬ 
sons  therefor,  with  special  reference  to 
whether  the  original  nonpayment  was 
inadvertent  and  nonnegligent,  or 
whether  it  was  due  to  carelessness,  neg¬ 
ligence,  wilfulness,  or  otherwise  without 
reasonable  excuse. 

§  601.450  List  of  debarred,  ineligible, 
and  suspended  bidders.  The  list  of  per¬ 
sons  and  firms  found  by  the  Comptroller 


General  to  have  violated  the  require¬ 
ments  of  statutes  relating  to  labor  stand¬ 
ards  is  incorporated  by  the  Office  of  the 
Under  Secretary  of  the  Army  (Assistant 
Judge  Advocate  General)  in  the  consol¬ 
idated  list  issued  in  accordance  with 
§  590.601-1  of  this  subchapter.  The  list 
is  for  the  use  and  guidance  of  all  inter¬ 
ested  agencies  of  the  Army  Establish¬ 
ment,  Contracting  Officers  will  comply 
with  the  prohibitions  contained  in  the 
list  of  such  persons  and  firms  published 
by  the  Comptroller  General,  prior  to  in¬ 
corporation  of  such  information  in  the 
Department  of  the  Army  consolidated 
list. 

SUBPART  F — WALSH-Hf  ALEY  PUBLIC  CONTRACTS 
ACT 

§  601.602  Applicability.  The  publi¬ 
cation  “Walsh-Healey  Public  Contracts 
Act,  Rulings  and  Interpretations  No.  3” 
has  been  issued  with  changes  and 
amendments  as  of  30  April  1953.  Copies 
may  be  obtained  from  the  United  States 
Department  of  Labor  Regional  OfiBces 
listed  in  §  601.653. 

§  601.603  Responsibilities  of  Con¬ 
tracting  Officers,  (a)  Contracting  offi¬ 
cers  are  responsible  for  ascertaining  that 
Contractors  are  ‘‘manufacturers”  or 
‘‘regular  dealers”  within  the  meaning  of 
the  Walsh-Healey  Public  Contracts  Act 
when  it  is  applicable.  When  doubt  ex¬ 
ists  as  to  whether  a  bidder  is  a  “manu¬ 
facturer”  or  “regular  dealer”  a  request 
for  determination  by  the  Department  of 
Labor  may  be  made  through  the  Head  of 
the  Procuring  Activity.  A  determina¬ 
tion  by  the  Department  of  Labor  may  be 
made  through  the  Head  of  the  Procuring 
Activity.  A  determination  by  the  De¬ 
partment  of  Labor  that  a  bidder  is  a 
“manufacturer”  or  “regular  dealer”  is 
conclusive.  Such  qualification,  however, 
does  not  relieve  the  Contracting  Officer 
of  the  duty  to  determine  the  responsi¬ 
bility  of  the  bidder.  (See  §  590.357  of 
this  subchapter.) 

(b)  Contracting  Officers,  when  the 
Walsh-Healey  Act  is  applicable,  will  be 
responsible  for  forwarding  to  the  Con¬ 
tractor  at  the  place  of  manufacture  De¬ 
partment  of  Labor  Forms  PC  12  (Rev. 
3/49)  and  PC  13  (Rev.  1/50).  These 
forms  may  be  requisitioned  through 
normal  publication  supply  channels. 

§  601.650  Exceptions  not  stated  in  the 
publications  furnished  Contracting  Offi¬ 
cers.  Certain  of  the  exceptions  stated 
in  the  publications  furnished  Contract¬ 
ing  Officers  which  contain  no  specific 
expiration  date  may  have  been  rescinded 
by  the  Secretary  of  Labor  since  date  of 
publication.  In  case  of  doubt  inquiry 
may  be  directed  to  the  appropriate 
Regional  Director,  Wage  and  Hour  and 
Public  Contracts  Divisions,  United  States 
Department  of  Labor,  indicated  in 
§  601.653,  or  to  The  Judge  Advocate 
General  (Attn:  Chief,  Industrial  Rela¬ 
tions  Branch). 

§  601.651  Procedure  for  obtaining 
exemptions  with  respect  to  stipulations 
required  by  the  act.  Section  6  of  the 
act  permits  the  Secretary  of  Labor  to 
make  exceptions  to  the  requirement  that 
the  representations  and  stipulations  of 
section  1  of  the  act  be  included  in  de¬ 


partment  proposals  or  contracts  which 
are  subject  to  the  act. 

(a)  Requests  for  exceptions  and  re¬ 
view  thereof.  All  requests  of  present  or 
prospective  Contractors  for  exceptions 
under  section  6  of  the  act  will  be  ad¬ 
dressed  to  the  Head  of  the  Procuring 
Activity  concerned.  Such  requests  will 
be  in  writing,  and  will  be  transmitted 
through  the  appropriate  Contracting 
Officer,  and  will  set  forth  all  pertinent 
information,  including  the  nature  of  the 
requested  exception,  the  need  therefor, 
and  any  action  already  taken  by  the 
Contractor  to  avoid  the  necessity  for  the 
exception.  The  Contracting  Officer  will 
review  each  request  received  from  a 
Contractor  for — 

(1)  The  urgency  of  the  particular 
procurement. 

(2)  The  relation  of  existing  produc¬ 
tion  schedules  to  Army  requirements. 

(3)  The  relation  of  present  and  past 
deliveries  to  production  schedules. 

(4)  The  extent  to  which  labor  supply 
is  a  limiting  factor  in  production  and  the 
reasons  therefor. 

(5)  The  steps,  if  any,  which  have  been 
taken  either  by  the  Contractor  or  by  any 
Government  agency  to  resolve  the  labor 
supply  problem. 

(6)  The  extent  to  which  factors  in¬ 
herent  in  the  production  processes 
involved  necessitate  the  requested  excep¬ 
tion. 

(7)  The  extent  to  which  the  produc¬ 
tive  capacity  of  the  facility  or  facilities 
in  question  is  being  utilized  for  Army 
procurement:  and 

(8)  Any  other  pertinent  data. 

(b)  Consultation  with  regional  direc¬ 
tors,  Department  of  Labor,  and  for¬ 
warding  requests  to  heads  of  procuring 
activities.  (1)  If  the  Contrsicting  Officer 
believes  that  the  requested  exception  is 
appropriate  under  the  circumstances 
and  necessary  to  meet  vital  procurement 
schedules,  he  will — 

(1)  Inform  the  appropriate  regional 
director  of  the  Wage  and  Hour  and  Pub¬ 
lic  Contracts  Division,  United  States  De¬ 
partment  of  Labor,  of  the  request  for 
exception  and  the  necessity  therefor  (a 
list  of  such  regional  directors  is  given  in 
§  601.653). 

(ii)  After  joint  consideration  with 
such  regional  director,  if  still  of  the 
opinion  that  the  requested  exception  is 
appropriate,  transmit  the  request,  to¬ 
gether  with  (a)  his  written  recommenda¬ 
tion  relative  thereto,  (b)  a  statement  of 
all  the  information  upon  which  the 
recommendation  is  based  and  (c)  a  re¬ 
cital  of  the  steps  taken  in  compliance 
with  the  procedure  set  forth  in  subdivi¬ 
sion  (1)  (i)  of  this  paragraph  and  this 
subdivision  to  the  Head  of  the  Procuring 
Activity  concerned. 

(2)  This  procedure  of  consulting  with 
such  regional  directors  will  be  complied 
with  unless  such  compliance  would  result 
in  undue  delay.  The  Contracting  Officer, 
in  consulting  with  appropriate  regional 
director,  will  furnish  the  Director  any 
pertinent  information  in  his  possession 
which  the  Director  may  require  for  ren¬ 
dering  a  report  in  connection  with  the 
need  for  the  exception  to  the  Adminis¬ 
trator  of  the  Wage  and  Hour  and  Public 
Contracts  Divisions. 
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(c)  Review  and  processing  of  requests 
by  Head  of  Procuring  Activity.  If  the 
Head  of  the  interested  Procuring  Activity 
concurs  in  the  recommendation  of  the 
Contracting  OflBcer,  after  review  of  the 
request  and  consideration  as  to  whether 
the  need  for  an  exception  can  be  avoided 
by  utilization  of  alternative  facilities,  he 
will  forward  the  request  to  The  Judge 
Advocate  General  (Attn:  Chief,  Indus¬ 
trial  Relations  Branch)  through  the 
Assistant  Chief  of  Staff,  G-4.  Depart¬ 
ment  of  the  Army,  Attn:  Chief,  Purchase 
Branch,  together  with — 

(DA  statement  of  all  pertinent  data. 

(2)  His  recommendation. 

(3)  A  draft  of  a  letter  setting  forth 
the  need  for  the  exception,  addressed 
to  the  Secretary  of  Labor  and  prepared 
for  the  signature  of  the  Secretary  of  the 
Army. 

(4)  Accompanying  draft  of  a  Findings 
of  Fact  as  required  by  section  6  of  the 
act,  prepared  for  the  signature  of  the 
Secretary  of  the  Army. 

§  601.652  List  of  debarred,  ineligible, 
and  suspended  bidders,  (a)  The  con¬ 
solidated  list  issued  by  the  Office  of  the 
Under  Secretary  of  the  Army  (Assistant 
Judge  Advocate  General)  in  accordance 
with  §  590.601  of  this  subchapter  will 
include  the  following: 

(1)  Persons  or  firms  found  by  the 
Secretary  of  Labor  to  have  breached  or 
violated  contractual  representations  and 
stipulations  required  by  the  Walsh- 
Healey  Act,  published  by  the  Comptrol¬ 
ler  General. 

(2)  Persons  and  firms  which  have 
been  held  ineligible  to  be  awarded  con¬ 
tracts  subject  to  the  Walsh-Healey  Act, 
published  by  the  Department  of  Labor. 

(b)  This  information  is  published  for 
the  use  and  guidance  of  all  interested 
agencies  of  the  Department  of  the  Army. 
Contracting  OflBcers  will,  comply  with 
the  prohibitions  contained  in  the  list 
published  by  the  Comptroller  General 
relating  to  firms  and  individuals  dis¬ 
qualified  for  the  reason  stated  in  para¬ 
graph  (a)  (1)  of  this  section,  and  the 
restrictions  contained  in  the  Depart- 
1  ment  of  Labor  Circular  Letters  relating 
I  to  firms  and  individuals  disqualified  for 
the  reasons  stated  in  paragraph  (a)  (2) 
of  this  section  prior  to  incorporation  of 
such  information  in  the  Department  of 
the  Army  consolidated  list. 

§  601.653  Wage  and  Hour  and  Pub¬ 
lic  Contracts  Divisions  of  the  United 
States  Department  of  Labor  Regional 
Offices;  geographical  jurisdictions  and 
addresses  of  regional  directors. 

Region  I:  Massachusetts,  New  Hampshire, 
Maine,  Vermont,  Connecticut,  Rhode  Is¬ 
land — 18  Oliver  Street,  Boston  10,  Mass. 

Region  II:  New  York  and  New  Jersey — 
h.  S.  Parcel  Post  Building,  341  Ninth  Ave¬ 
nue,  New  York  1,  N.  Y. 

Region  III:  Delaware,  Maryland,  Pennsyl¬ 
vania — Lafayette  Building,  437  Chestnut 
Street,  Philadelphia  6,  Pa. 

Region  IV:  Alabama,  Florida.  Georgia, 
Mississippi,  South  Carolina — Comer  Build¬ 
ing,  2026  Second  Avenue,  North,  Birmingham 
3.  Ala. 

Region  V:  Michigan,  Ohio — Engineers’ 
Building,  1365  Ontario  Street,  Cleveland  14, 
Ohio. 


Region  VI:  Illinois,  Indiana,  Minnesota. 
Wisconsin — 105  West  Adams  Street,  Chicago 
3,  Ill. 

Region  VII:  Colorado,  Iowa,  Kansas,  Mis¬ 
souri,  Nebraska,  North  Dakota,  South  Dakota, 
Wyoming — Federal  Office  Building.  911  Wal¬ 
nut  Street,  Kansas  City  6,  Mo. 

Region  vni:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas — 1114  Commerce 
Street,  Dallas  2,  Tex. 

Region  IX:  Arizona,  California,  Idaho. 
Montana,  Nevada,  Oregon,  Utah,  Washing¬ 
ton — Federal  Office  Building.  Fulton  and 
Leavenworth  Streets,  San  Francisco  2,  Calif. 

Region  X:  Kentucky,  Tennessee,  Virginia, 
West  Virginia — U.  S.  Courthouse  Building, 
801  Broad  Street,  Nashville  3,  Tenn. 

North  Carolina:  Not  included  in  any  re¬ 
gion.  Information  may  be  obtained  through 
North  Carolina  Department  of  Labor,  Labor 
Building,  P.  O.  Box  1151,  Salisbxiry  and 
Edenton  Streets,  Raleigh,  N.  C. 

Hawaii :  Territorial  Representative — ^Fed¬ 
eral  Building,  King  and  Richard  Streets, 
Honolulu  2,  T.  H. 

Alaska :  Territorial  Representative — Fed¬ 
eral  Building,  Post  Office  Box  1030,  Juneau, 
Alaska. 

Puerto  Rico  and  Virgin  Islands:  Terri¬ 
torial  Director — Post  Office  Box  9061,  Santurce 
29,  P.  R. 

District  of  Columbia:  Department  of  La¬ 
bor  Building — 14th  and  Constitution  Avenue, 
Washington  25,  D.  C. 

SUBPART  FAIR  LABOR  STANDARDS  ACT  OF 
1938 

§  601.701  Basic  statute.  Section  6  (a) 
of  the  act  requires  every  employer  to 
pay  to  each  of  his  employees  “who  is 
engaged  in  commerce  or  in  the  produc¬ 
tion  of  goods  for  commerce”  not  less 
than  75  cents  per  hour.  Section  7  (a) 
of  the  act  prohibits  every  employer  from 
employing  any  of  his  employees  “who  is 
engaged  in  commerce  or  in  the  produc¬ 
tion  of  goods  for  commerce”  for  a  work¬ 
week  longer  than  40  hours,  unless  such 
employee  receives  compensation  for  his 
employment  in  excess  of  such  40-hour 
workweek  at  a  rate  not  less  than  one 
and  one-half  times  the  regular  rate  at 
which  he  is  employed.  The  Act  is  appli¬ 
cable  within  the  United  States,  its  Terri¬ 
tories  and  possessions.  The  United 
States  Supreme  Court  has  ruled  that  the 
act  is  applicable  to  the  Bermuda  defense 
area  leased  to  this  country  in  1940.  The 
provisions  of  sections  6  and  7  of  the  act. 
however,  do  not  apply  with  respect  to 
certain  categories  of  employees  enumer¬ 
ated  in  the  act.  nor  under  certain  cir¬ 
cumstances  also  enumerated  in  the  act. 

§  601.702  Suits  against  Government 
Contractors.  Cost-plus-a-fixed-fee  Con¬ 
tractors  and  subcontractors  should  be 
advised  that  immediately  upon  receipt 
of  process  in  any  legal  action  filed 
against  them  they  must  furnish  a  copy 
of  all  papers  to  the  Contracting  Officer. 
The  Contracting  Officer  will  make  imme¬ 
diate  report  of  the  legal  action  direct  to 
The  Judge  Advocate  General,  Depart¬ 
ment  of  the  Army,  Washington  25,  D.  C. 

§  601.750  Regulations  of  the  Adminis¬ 
trator.  The  act  provides  that  the  Ad¬ 
ministrator  shall  by  regulation  define 
certain  terms  used  in  the  act  and  may 
grant  certain  exemptions  from  its  pro¬ 
visions.  Regulations  issued  by  the  Ad¬ 
ministrator,  as  revised  from  time  to 
time,  should  be  consulted  in  these 
respects. 


§  601.751  Reimbursement  of  cost- 
plus-a-fixed-fee  contractors  for  pay¬ 
ments  in  accordance  with  the  act.  (a) 
Any  employer  who  violates  the  provisions 
of  sections  6  or  7  of  the  act  is  liable  to 
the  employee  or  employees  affected  in 
the  amount  of  their  unpaid  minimum 
wages,  or  their  unpaid  overtime  com¬ 
pensation,  and  may  be  liable  in  an  addi¬ 
tional  equal  amount  as  liquidated  dam¬ 
ages;  and  in  the  event  the  employee  in¬ 
stitutes  suit  therefor,  the  costs  of  the 
action  and  a  reasonable  attorney’s  fee 
as  allowed  by  the  court.  Violations  also 
may  be  restrained  by  injunction  and 
may  subject  the  employer  to  criminal 
penalties.  In  this  connection,  however, 
attention  is  invited  to  the  Portal-to- 
Portal  Act  of  1947  (Act  of  May  14,  1947; 
29  U.  S.  Code  251)  which  limits  the  lia¬ 
bility  of  an  employer  under  certain  cir¬ 
cumstances. 

(b)  Determinations  of  the  liability  of 
the  Government  to  reimburse  Contrac¬ 
tors  for  any  amounts  paid  in  settlement 
of  claims  under  the  act  will  be  made  by 
the  Head  of  the  Procuring  Activity  after 
appropriate  coordination  with  The 
Judge  Advocate  General.  Attention  is 
invited  to  the  Comptroller  General’s 
decision  of  15  December  1943  (B-38642, 
23  Comp.  Gen.  439)  to  the  effect  that 
amounts  paid  in  settlement  of  such 
claims  may  be  reimbursed  even  though 
the  settlements  necessitated  a  compro¬ 
mise  of  disputed  questions  of  law  or  fact, 
provided  that  such  settlements  are  in 
amounts  less 'than  the  total  amounts 
(including  liquidated  damages,  court 
costs,  and  attorneys’  fees)  which  would 
be  required  to  be  paid  in  the  event  the 
employee  sued  and  obtained  judgment 
and  that  it  is  administratively  deter¬ 
mined  that  the  settlement  in  each  in¬ 
stance  was  fully  warranted  as  being  in 
the  best  interest  of  the  Government. 
Vouchers  covering  such  payments  should 
be  supported  by  evidence  setting  forth 
the  basis  for  such  administrative  deter¬ 
mination  and  any  questions  of  law  with 
respect  to  the  application  of  the  Act 
should  be  determined  only  after  thor¬ 
ough  consideration  has  been  given  the 
matter  by  competent  Government  at¬ 
torneys,  and  a  showing  to  that  effect 
should  alsp  be  made  a  part  of  the  evi¬ 
dence  submitted  with  the  vouchers. 

§  601.752  Investigations  and  inspec¬ 
tions.  (a)  The  act  provides  that  each 
employer  subject  to  the  act  must  make 
and  preserve  certain  records  of  the  per¬ 
sons  employed  by  him  and  of  the  wages, 
hours  and  other  conditions  and  prac¬ 
tices  of  employment  maintained  by  him. 
The  act  also  provides  that  the  Admin¬ 
istrator,  or  his  designated  representa¬ 
tives,  may  investigate  and  gather  data 
regarding  the  wages,  hours,  and  other 
conditions  and  practices  of  employment 
in  any  industry  subject  to  the  act,  and 
may  enter  and  inspect  such  places  and 
such  records,  question  such  employees 
and  investigate  such  facts,  conditions, 
practices,  or  matters  as  he  may  deem 
necessary  or  appropriate  to  determine 
whether  any  person  has  violated  any 
provision  of  the  act,  or  which  may  aid 
in  the  enforcement  of  the  act. 

(b)  With  respect  to  cost-plus-a-fixed- 
fee  Contractors,  to  the  extent  consistent 
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with  security  and  other  regulations  gov¬ 
erning  admission  of  visitors  to  plants 
and  projects,  representatives  of  the  Ad¬ 
ministrator  should  be  accorded  access 
to  the  facilities  and  records  of  Army 
Contractors  for  the  purpose  of  making 
investigations  to  determine  applicability 
of  and  compliance  with  the  act.  Investi¬ 
gations  will  be  conducted  at  such  time 
and  in  such  manner  as  to  interrupt  or 
interfere  least  with  operations.  They 
should  be  confined  whenever  possible  to 
the  inspection  of  records  in  the  oflBce  of 
the  Contractor.  Inspections  of  the  areas 
in  the  facility  where  construction  or  pro¬ 
duction  is  in  progress  will  be  held  to  a 
minimum.  Necessary  interviewing  of 
employees  should,  whenever  possible,  be 
conducted  outside  work  hours  or  at  such 
other  times  as  will  interfere  least  with 
construction  or  production  operations. 
The  Administrator  has  stated  that  his 
investigators  will  advise  cost-plus-a- 
fixed-fee  Contractors  approximately  1 
week  before  they  plan  to  arrive  at  the 
project  to  make  an  investigation  under 
the  act. 

SUBPART  H — NONDISCRIMINATION  IN 
EMPLOYMENT 

§  601.801  Basic  requirement.  The 
requirement  is  applicable  in  the  United 
States,  its  Territories  and  possessions, 
except  as  indicated  in  §  601.850  (j). 

§  601.850  Interpretations  of  Executive 
Order  9346  hy  the  Committee  on  Fair 
Employment  Practice.  Pursuant  to  the 
authority  vested  in  it  by  Executive  Order 
9346  (3  CFR,  1943  Cum.  Supp.) ,  the  Com¬ 
mittee  on  Pair  Employment  Practice  is¬ 
sued  the  following  interpretations  under 
the  Order: 

(a)  The  words  “all  contracts  hereaf¬ 
ter  negotiated  or  renegotiated”  include 
all  contracts  made,  amended,  or  modi¬ 
fied. 

(b)  A  nondiscrimination  provision  Is 
required  in  leases,  grants  or  easements, 
rights  of  way,  etc.,  to  the  same  extent 
that  it  is  required  in  other  contracts. 

(c)  The  obligation  to  include  the  non¬ 
discrimination  clause  exists  even  though 
the  contract  involves  nonwar  (or  non¬ 
defense)  activity. 

(d)  The  obligation  to  include  the  non¬ 
discrimination  clause  exists  even  though 
the  contract  is  required  to  be  awarded 
to  the  lowest  bidder. 

(e)  The  obligation  to  include  the  non¬ 
discrimination  clause  exists  even  though 
the  contract  is  between  a  Federal  Gov¬ 
ernment  agency  and  a  State  agency  or 
subdivision  of  a  State. 

(f )  The  obligation  to  include  the  non¬ 
discrimination  clause  does  not  depend 
on  the  amount  of  money  or  other  con¬ 
sideration  involved  in  the  performance 
of  the  contract. 

(g)  The  nondiscrimination  provision 
required  does  not  refer  to,  extend  to,  or 
cover  the  activities  or  business  of  the 
Contractor  which  are  not  related  to  or 
involved  in  the  performance  of  the  con¬ 
tract  entered  into. 

(h)  Inclusion  of  a  nondiscrimination 
provision  is  not  required  in  contracts 
the  performance  of  which  does  not  in¬ 
volve  the  employment  of  persons. 

(i)  Inclusion  of  a  nondiscrimination 
provision  is  not  required  in  contracts 


with  foreign  contractors  for  work  to  be 
performed  outside  the  continental  or 
territorial  limits  of  the  United  States 
where  no  recruitment  of  workers  within 
the  said  limits  of  the  United  States  is 
involved. 

(j)  The  nondiscrimination  clause  is 
not  required  in  contracts  renewed  pur¬ 
suant  to  an  option  to  renew,  in  accord¬ 
ance  with  the  terms,  conditions,  and 
provisions  contained  in  the  original 
contract. 

(k)  The  requirement  that  parties  to 
contracts  with  the  Government  of  the 
United  States  (or  agencies  of  said  Gov¬ 
ernment)  include  a  nondiscrimination 
clause  “in  all  subcontracts”  is  not  ap¬ 
plicable  to  lessors  of  space  in  buildings 
except  in  cases  where  the  Government 
of  the  United  States  (or  any  agency 
thereof)  is  the  only  tenant  involved,  or 
unless  a  subcontract  is  entered  into 
solely  for  the  purpose  of  performing  an 
obligation  (or  obligations)  imposed  by 
the  Government  lease. 

(l)  The  requirement  that  parties  to 
contracts  with  the  Government  of  the 
United  States  (or  agencies  of  said  Gov¬ 
ernment)  include  a  nondiscrimination 
clause  “in  all  subcontracts”  is  applicable 
only  in  those  cases  in  which  the  subcon¬ 
tract  is  entered  into  solely  for  the  pur¬ 
pose  of  enabling  the  Prime  Contractor 
to  fulfill  an  obligation  (or  obligations) 
imposed  by  the  Government  contract. 

SUBPART  I — EMPLOYMENT  RESTRICTIONS  FOR 
SECURITY  PURPOSES 

§  601.950  Administration.  Adminis¬ 
trative  implementation  of  the  policy  gov¬ 
erning  the  security  clearance  of  private 
Contractor  employees  and  industrial  fa¬ 
cilities  is  set  forth  in  detail  in  SR  380- 
405-6  (Armed  Forces  Industrial  Security 
Program) . 

SUBPART  O — REMOVAL  OF  ITEMS  FROM  FACILI¬ 
TIES  AFFECTED  BY  WORK  STOPPAGES 

§  601.1501  Basic  considerations.  Pol¬ 
icy  and  procedure  governing  the  removal 
of  items  from  facilities  affected  by  work 
stoppages  prescribe  that  principal  reli¬ 
ance  with  respect  to  such  removals  be 
placed  on  cooperative  arrangements  and 
voluntary  concurrence.  In  this  connec¬ 
tion.  it  is  emphasized  that  the  Depart¬ 
ment  of  Defense  Policy  Governing  Par¬ 
ticipation  in  Industrial  Labor  Relations 
Matters  Affecting  Military  Procurement, 
provides  that  agencies  of  the  Depart¬ 
ment  shall  remain  impartial  in,  and 
shall  refrain  from  taking  a  position  on 
the  merits  of,  a  labor  dispute  and  shall 
not  undertake  the  mediation  of  such  a 
dispute.  Removal  of  items  by  Procuring 
Activities  will  be  in  accordance  with 
that  expressed  policy. 

§  601.1550  Determination  of  urgency. 
Before  action  leading  to  the  removal  of 
any  item  is  initiated,  assurance  will  be 
secured  that  the  item  in  question  is  ur¬ 
gently  needed.  Among  the  factors  to  be 
considered  in  determining  urgency  are — 

(a)  Whether  the  product  is  in  such 
short  supply  that  unless  it  is  removed 
there  will  be  a  failure  to  meet  schedules 
for  urgently  needed  military  items. 

(b)  Whether  there  are  alternative 
sources  of  supply  of  such  products  rea¬ 
sonably  available  to  furnish  the  particu¬ 


lar  item  within  the  time  within  which 
delivery  is  required. 

§  601.1551  Administrative  procedure. 
Where  urgency  is  clearly  established. 
Procuring  Activities  may  seek  the  re¬ 
moval  of  military  items  from  facilities 
affected  by  a  work  stoppage  in  accord¬ 
ance  with  the  following  procedures: 

(a)  An  attempt  will  be  made  to  work 
out  an  arrangement  with  plant  manage¬ 
ment  and  the  local  union  involved  for 
the  removal  of  the  required  items  by  the 
shipping  means  normally  used  by  the 
company, 

(b)  If  the  course  prescribed  in  para¬ 
graph  (a)  of  this  section  is  not  success¬ 
ful,  an  effort  will  be  made  to  obtain  the 
concurrence  of  both  parties  to  the  labor 
dispute  for  removal  of  the  items  by  mili¬ 
tary  vehicles  and,  if  necessary,  by  mili¬ 
tary  personnel. 

(c)  If  the  procedures  prescribed  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  upon  a  determination  by  the  Head 
of  the  Procuring  Activity  that  additional 
efforts  should  be  made  to  accomplish 
removal  of  the  items  in  question,  the 
Head  of  the  Procuring  Activity  will  sub¬ 
mit  the  matter  to  The  Judge  Advocate 
General  (Attn:  Chief,  Industrial  Rela¬ 
tions  Branch)  with  appropriate  recom¬ 
mendation  and  comment  to  insure  effec¬ 
tive  and  coordinated  action.  Referral 
of  removal  cases  to  The  Judge  Advocate 
General  will  include  the  following  in¬ 
formation: 

(1)  Name,  address,  and  telephone 
number  of  company  from  which  items 
are  to  be  removed. 

(2)  Name,  address,  and  telephone 
number  of  company  official  who  may  be 
contacted  for  purposes  of  effectuating 
removal. 

(3)  Identification,  address,  and  tele¬ 
phone  number  of  local  union. 

(4)  Name,  address,  and  telephone 
number  of  local  union  official  who  may 
be  contacted  for  purposes  of  effectuating 
removal. 

(5)  Brief  statement  relating  to  the 
reasons  for  the  necessity  of  removing 
the  items  in  question. 

(6)  Description  of  items  to  be  re¬ 
moved:  nature  of  items,  amount,  ap¬ 
proximate  weight,  purchase  order  num¬ 
ber,  and  shop  order  number. 

(7)  Amount  of  work  required  prepar¬ 
atory  to  shipment  of  items. 

(8)  Mode  of  transportation  by  which 
items  are  to  be  removed. 

(9)  Destination  of  items. 

(d)  All  action  taken  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section,  will 
be  reported,  through  channels,  to  The 
Judge  Advocate  General  (Attn.:  Chief, 
Industrial  Relations  Branch). 

§  601.1552  Coordination,  (a)  Where 
two  or  more  Procuring  Activities  are.  or 
may  become,  involved  in  the  removal  of 
urgent  items  from  a  facility  affected  by 
a  work  stoppage,  efforts  will  be  made 
by  the  Procuring  Activities  concerned  to 
agree  on  a  single  Procuring  Activity, 
where  practicable,  to  effectuate  removal 
arrangements. 

(b)  In  situations  affecting  one  or  both 
of  the  other  removal  military  depar^ 
ments,  removal  arrangements  should  be 
similarly  coordinated,  where  practical^, 
by  the  Procuring  Activities  involved. 
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with  representatives  of  other  military 
departments. 

§  601.1553  Avoidance  of  detrimental 
incidents.  It  is  emphasized  that  the  ex¬ 
press  policy  of  the  Department  of  De¬ 
fense  with  respect  to  the  removal  of 
items  from  facilities  affected  by  work 
stoppages  is  to  avoid  the  use  of  force  or 
the  appearance  of  force,  and  care  will  be 
taken  to  prevent  the  occurrence  of  inci¬ 
dents  detrimental  to  harmonious  rela¬ 
tions  with  labor  and  management. 

SUBPART  P — PROCUREMENT  OF  STEVEDORING 
SERVICES  DURING  LABOR  DISPUTES 

§  601.1650  Basic  policy.  It  is  the 
policy  of  the  Department  of  the  Army 
to  procure  stevedore  services  by  contract 
with  commercial  stevedoring  firms  ex¬ 
cept  where  military  considerations  make 
it  evident  that  the  best  interests  of  the 
Government  will  be  served  by  the  em¬ 
ployment  of  direct-hire  Civil  Service 
workers. 

§  601.1651  Procedure.  Wherever  ste¬ 
vedoring  services  are  furnished  by  Con¬ 
tractors  to  an  Army  installation  and  the 
performance  under  the  contract,  al¬ 
though  urgently  required,  is  delayed 
through  a  labor  dispute,  the  following 
will  govern: 

(a)  Attempt  will  first  be  made  to  have 
management  and  labor  voluntarily  agree 
to  exempt  military  supplies  from  the 
labor  dispute  by  continuing  the  move¬ 
ment  of  such  material. 

(b)  If  a  voluntary  arrangement  can¬ 
not  be  obtained  and  diversion  of  the 
vessel  to  another  port  is  impracticable, 
then  the  command  will  consider  con¬ 
tracting  with  reliable  alternative  sources 
of  supply  within  the  stevedoring  indus¬ 
try. 

(c)  To  the  extent  stevedoring  services 
cannot  be  secured  by  the  method  of  alter¬ 
nate  Contractors  described  in  paragraph 
(b)  of  this  section,  then  Civil  Service 
stevedores  will  be  utilized  to  perform  the 
work  hitherto  performed  by  contract 
stevedores. 

(d)  To  the  extent  that  methods  pre¬ 
scribed  in  paragraphs  (a)  (b)  and  (c) 
of  this  section  are  unsuccessful,  then  the 
command  will  utilize  military  personnel 
to  handle  the  cargo  which  was  being 
handled  by  contract  stevedores  prior  to 
the  labor  dispute.  To  the  maximum  ex¬ 
tent  possible,  the  use  of  military  per¬ 
sonnel  will  ^  avoided  and  such  per¬ 
sonnel  will  be  used  only  as  a  last  resort. 

§  601.1652  Reports.  Where  the  exi¬ 
gencies  of  a  situation  require  deviations 
from  the  policies  outlined  above,  the 
command  concerned  will  submit  a 
prompt  report  of  the  action  taken,  with 
justification  therefor,  through  channels 
to  The  Judge  Advocate  General  (Attn.: 
Chief,  Industrial  Relations  Branch). 
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§  602.000  Scope  of  part.  This  part 
applies  to  property  provided  by  the  Army 
Establishment  for  use  by  Contractors  in 
connection  with  military  procurement. 

§  602.050  Policy.  It  is  the  policy  of 
the  Department  of  the  Army  that  Con¬ 
tractors  will  be  required  to  furnish  mate¬ 
rials,  special  tooling,  and  industrial 
facilities,  except  that  the  Government 
may  furnish  such  materials  and  Indus¬ 
trial  facilities  when  it  is  considered  es¬ 
sential  to  meet  necessary  production  or 
program  schedules,  or  when  otherwise 
considered  to  be  in  the  best  interest  of 
the  Government.  When  determined  to 
be  necessary  or  in  the  interest  of  Na¬ 
tional  Defense,  the  furnishing  of  mate¬ 
rials,  special  tooling,  and  industrial 
facilities  may  be  in  the  form  of  (a) 
Government  property  for  incorporation 
in  an  end  item,  (b)  for  installation  in  the 
Contractor’s  plant  to  aid  in  the  produc¬ 
tion  of  supplies  or  services,  (c)  sales, 
gifts,  and  loans  by  the  Army  Establish¬ 
ment  of  property  related  to  national 
defense,  (d)  sales  of  property  by  Con¬ 
tractors,  and  (e)  sale  and/or  exchange 
of  property  for  like  items,  (a)  and  (b) 
of  this  section  will  be  furnished  with 
appropriate  reduction  in  contract  price; 
(c)  and  (d)  of  this  section  are  author¬ 
ized  by  appropriate  statutes  and  utilized 
only  when  applicable;  (e)  of  this  section 
is  authorized  by  P.  L.  152,  81st  Congress, 
and  is  utilized  when  in  the  best  interests 
of  the  Government  for  replacement  of 
items  obsolete  or  in  an  unusable  condi¬ 
tion.  As  a  general  policy,  available  spe¬ 
cial  tooling  shall  be  furnished  contrac¬ 
tors  only  when  such  furnishing  does  not 
interfere  with  e!5sential  production  or 
program  schedules. 

SUBPART  A — GENERAL 

§  602.101  Definitions.  As  used  in  this 
subpart,  the  following  terms  have  the 
meanings  stated  below: 

§  602.101-50  Contractor  inventory. 
The  term  “contractor  inventory”  means 

(a)  any  property  acquired  by  and  in  the 
possession  of  a  Contractor  or  subcon- 
tractor  (including  Government-fur¬ 
nished  property)  under  a  contract  pursu¬ 
ant  to  the  terms  of  which  title  is  vested 
in  the  Government,  and  in  excess  of  the 
amounts  needed  to  complete  full  per¬ 
formance  under  the  entire  contract ;  and 

(b)  any  property  which  the  Government 
is  obligated  or  has  the  option  to  take 
over  under  any  type  of  contract  as  a  re¬ 
sult  either  of  any  changes  in  the  speci¬ 
fications  or  plans  thereunder  or  of  the 
termination  of  such  contract  (or  subcon¬ 
tract)  thereunder,  prior  to  completion 
of  the  work,  for  the  convenience  or  at 
the  option  of  the  Government. 

SUBPART  0 — INDUSTRIAL  FACILITIES 

§  602.406  Nonseverable  industrial  fa¬ 
cilities.  The  policies  and  procedures  out¬ 
lined  in  §  412.406  of  this  title  are 
applicable  to  all  nonseverable  industrial 
facilities  acquired  at  Government  ex¬ 
pense,  irrespective  of  whether  they  are 
acquired  by  or  installed  in  the  plant  of  a 
prime  contractor  or  any  tier  of  subcon¬ 
tractor.  As  defined  in  §§  412.101-6, 
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and  412.101-7  of  this  title,  nonseverable 
industrial  facilities  are  inclusive  of  both 
separately  identifiable  items  and  im¬ 
provements  to  existing  facilities.  Ac¬ 
cordingly  capital  improvements  to  con¬ 
tractor’s  plants,  such  as  roads,  parking 
lots,  power  and  lighting  systems,  etc., 
which  are  normally  capitalized  in  com¬ 
mercial  accounting  are  governed  by  the 
policies  and  procedures  of  §  412,406-1 
of  this  title. 

§  602.406-50  Cost-type  contracts. 
Prior  to  the  execution  of  cost-type  con¬ 
tracts,  all  items  of  facilities  whether  set 
forth  separately  in  the  schedules  or  in¬ 
cluded  in  plant  rearrangement,  rehabil¬ 
itation,  and  incidental  construction 
contemplated  in  the  contract  and  re¬ 
lated  schedules  will  be  carefully  reviewed 
to  identify  any  capital  improvements 
therein  which  constitute  nonseverable 
industrial  facilities.  One  of  the  follow¬ 
ing  actions  will  be  taken  with  respect  to 
each  nonseverable  facility,  and  the  con¬ 
tract  involved  will  be  submitted  through 
Assistant  Chief  of  Staff,  G-4,  to  the  Sec¬ 
retary  of  the  Army  for  approval. 

(a)  Contract  terms  will  be  negotiated 
for  the  contractor  to  buy  facilities  back 
from  the  Government  after  completion 
of  the  contract (s)  for  which  provided, 
at  cost  less  specified  rates  of  deprecia¬ 
tion.  Ordinarily  a  separate  rate  will  be 
appropriate  for  each  contract  line  item. 
Frequently  the  principal  factor  in  the 
depreciation  of  facilities  is  their  lesser 
value  for  the  contractor’s  normal  or  fu¬ 
ture  operations  than  for  the  Government 
contract(s) .  This  factor,  combined  with 
the  sometimes  indefinite  duration  of 
Government  contracts  may  make  nego¬ 
tiation  of  uniform  annual  rates  of  de¬ 
preciation  impracticable.  In  such  cir¬ 
cumstances  it  may  be  more  equitable  to 
negotiate  a  relatively  high  rate  for  the 
first  year  with  a  reduced  rate  per  year 
thereafter. 

(b)  If  it  is  determined  that  the  useful 
life  of  the  facilities  will  not  extend  be¬ 
yond  the  useful  life  of  the  contract  no 
special  contract  terms  other  than  those 
required  by  §  412.406-2  of  this  title  will 
be  necessary.  Any  such  determinations 
will  be  fully  justified  in  the  contract  ne¬ 
gotiation  file.  The  unsupported  asser¬ 
tions  of  contractors  that  the  facilities 
are  not  needed  or  have  no  value  for 
future  operations,  are  not  of  themselves 
sufficient  justification  for  abandonment 
of  the  Government’s  right  therein. 

(c)  In  the  event  neither  of  the  above 
actions  are  feasible  or  appropriate  in 
the  circumstances,  the  proposed  contract 
together  with  the  recommended  alter¬ 
nate  terms  and  justification  therefore 
will  be  forwarded  for  approval. 

§  602.406-51  Negotiated  fixed-price 
contracts.  When  the  price  proposals 
for  negotiated  fixed-price  contracts  pro¬ 
vide  for  any  substantial  capital  im¬ 
provements  whether  labeled  preproduc¬ 
tion  expense  or  otherwise,  the  items 
making  up  such  expense  will  be  analyzed 
to  deteimine  whether  there  is  included 
therein  any  capital  improvements  or 
additions  which  constitute  nonseverable 
facilities.  Where  such  items  are  found 
one  of  the  following  actions  will  be 
taken: 


(a)  Under  negotiated  firm  fixed-price 
contracts,  negotiation  will  be  under¬ 
taken  to  determine  the  residual  value  of 
the  facilities  and  the  Contractor  will  be 
requested  to  reduce  his  price  proposal 
in  that  amount,  unless  such  reduction 
was  made  by  the  Contractor  in  preparing 
his  proposal. 

(b)  If  the  contract  is  to  include  pro¬ 
visions  for  price  redetermination,  the 
percentage  of  residual  value  for  the  vari¬ 
ous  nonseverable  facilities  items  will  be 
negotiated,  and  the  Contractor  will  be 
requested  to  show  in  his  first  cost  state¬ 
ment,  submitted  for  price  redetermina¬ 
tion,  the  actual  cost  of  the  facilities  in¬ 
volved.  These  costs  will  then  be  reduced 
by  application  of  the  negotiated  percent¬ 
age  to  arrive  at  the  amount  to  be  ac¬ 
cepted  for  price  redetermination  pur¬ 
poses. 

(c)  If  the  useful  life  of  the  facilities 
will  not  extend  beyond  the  life  of  the 
contract  a  determination  to  that  effect 
will  be  made  and  fully  justified  in  the 
negotiation  record. 

(d)  If  satisfactory  negotiations  cannot 
be  concluded  under  paragraphs  (a)  or 
(b)  of  this  section,  and  if  paragraph  (c) 
of  this  section  is  not  applicable,  a  sepa¬ 
rate  contract  for  faciUties  at  cost,  or 
such  other  contractual  arrangements  as 
are  feasible  and  appropriate  in  the  cir¬ 
cumstances,  will  be  negotiated  and  sub¬ 
mitted  to  the  Assistant  Chief  of  Staff, 
G-4  for  appropriate  action,  including  ap¬ 
proval  by  the  Secretary  of  the  Army 
when  required. 

§  602.450  Contractor  operated  motor 
vehicles.  Certain  Government  installa¬ 
tions  are  being  operated  by  private  Con¬ 
tractors  who  are  given  full  operating 
control  of  the  plant  facilities,  including 
vehicles,  by  the  terms  of  their  contracts 
with  the  Government.  Vehicles  which 
are  thus  operated  by  private  Contrac¬ 
tors,  but  are  owned  by  the  Government, 
are  classed  as  “Contractor  Vehicles.”  in 
order  to  distinguish  them  from  “Mili¬ 
tary  Vehicles.”  The  operation,  mainte¬ 
nance,  supply,  and  control  of  Contractor 
vehicles  are,  by  provisions  of  contract, 
in  the  hands  of  the  private  Contractor, 
and  fall  within  the  category  of  Govern¬ 
ment-furnished  property.  The  term 
“Contractor  Vehicle”  as  used  herein  is 
defined  as  any  vehicles,  supplied  under 
written  contract  to  Contractors,  for  use 
at  class  II  Contractor-operated  installa¬ 
tions  and  other  Government-owned 
Army  Establishment  controlled  indus¬ 
trial  facilities,  and/or  Contractor- 
owned  facilities  under  contract  with  the 
Army  Establishment. 

(a)  It  is  the  basic  policy  of  the  De¬ 
partment  of  the  Army  that  Contractors 
will,  to  the  greatest  extent  practicable, 
procure  their  vehicles,  fuels,  lubricants, 
tires,  and  repair  items  in  the  open  mar¬ 
ket.  When  motor  vehicles,  except  mate¬ 
rials  handling  equipment,  are  procured 
by  a  contractor  for  the  account  of  the 
Government,  application  on  DA  Form 
9-73  (Data  for  Registration — ^Motor  Ve¬ 
hicle)  for  proper  registration  number 
will  be  made  through  the  contracting 
officer  to  Department  of  the  Army  Motor 
Vehicle  Central  Records  Office,  Ross- 
ford  Ordnance  Depot,  Toledo  1,  Ohio,  in 
accordance  with  AR  700-10.  (Registra¬ 


tion  of  Motor  Vehicles.)  However,  when 
necessary.  Army  Establishment  items 
may  be  reclassified  and  supplied  as  Gov¬ 
ernment-furnished  property.  Prior  to 
the  negotiation  of  contracts  or  amend¬ 
ments  thereto.  Contracting  Officers  will 
ascertain  through  their  command  chan¬ 
nels  probable  availability  of  the  neces¬ 
sary  vehicles  within  the  Army  Establish¬ 
ment.  Request  for  the  furnishing  of  any 
items  listed  in  this  section  will  be  made 
by  the  Contracting  Officer,  through 
channels  to  the  appropriate  supply 
source.  Nothing  in  this  section  shall 
preclude  a  Contractor  from  being  re¬ 
imbursed  for  such  items  which  he  may 
procure  when  properly  allocable  to  the 
contract. 

(b)  When  a  standby-industrial  in¬ 
stallation  is  reactivated  and  operated  by 
a  Contractor  under  a  contract,  the  terms 
of  which  require  and  authorize  the  fur¬ 
nishing  of  vehicles  by  the  Government, 
the  army  commander  shall  transfer  such 
vehicles  as  are  on  hand  at  the  installa¬ 
tion  and  which  have  been  determined 
by  the  technical  service  concerned  as 
suitable  for  the  functions  to  be  performed 
by  the  Contractor,  Vehicles  transferred 
w’ill  be  reclassified  as  Contractor  Vehicles 
and  transferred  to  the  contract  account 
as  Government-furnished  property.  Ve¬ 
hicles  which  are  not  authorized  under 
the  terms  of  the  contract  or  are  not 
suitable  for  use  thereunder  will  be  de¬ 
clared  excess  to  the  needs  of  the  installa¬ 
tion  and  returned  to  appropriate  supply 
channels. 

(c)  When  an  industrial  installation  is 
placed  in  a  standby  status  the  owning 
technical  service  shall  prepare  and  fur¬ 
nish  the  army  commander  a  list  of  the 
vehicles  at  the  installation  which  are 
ncessary  to  its  operational  activities 
and  which  should  not  be  removed  or  re¬ 
placed  unless  authorized  by  the  tech¬ 
nical  service  concerned.  The  disposition 
of  all  other  vehicles  which  have  not  been 
included  in  the  above  list  will  be  made 
in  the  following  order,  (1)  as  requested 
by  the  army  commander  concerned,  for 
use  in  the  maintenance  of  the  installa¬ 
tion,  (2)  as  required  by  the  owning  tech¬ 
nical  service  for  use  in  the  performance 
of  other  contracts,  (3)  turned  into  ap¬ 
propriate  supply  channels.  Vehicles 
which  have  been  determined  by  the  army 
commander  as  suitable  for  the  purpose 
of  maintaining  the  installation  in  a 
standby  status  will  be  reclassified  as 
Military  Vehicles  and  transferred  to  the 
appropriate  account.  Vehicles  which 
the  owning  technical  service  requires  for 
use  in  the  performance  of  other  contracts 
will  be  transferred  to  such  contract  ac¬ 
counts  if  authorized  by  the  terms  there¬ 
of.  All  remaining  vehicles  will  be  turned 
into  appropriate  supply  channels, 

(d)  Contractor  vehicles  will  not  be  in¬ 
cluded  in  the  bulk  allowances  of  ad¬ 
ministrative  vehicles.  When  applicable, 
requests  for  changes  in  these  allowances 
caused  by  compliance  with  paragraphs 
(a)  and  (b)  of  this  section  will  be  made 
by  Army  Commanders  in  accordance 
with  SR  57-20-5.  (Authorization,  dis¬ 
tribution  and  inventory  of  general  trans¬ 
port  administrative  vehicles — continen¬ 
tal  United  States.) 

(e)  Military  Vehicles  transferred  to 
Contractor  Vehicle  classification  and 
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Contractor-procured  vehicles  registered 
by  the  Department  of  the  Army  Motor 
Vehicle  Central  Records  Office  are  not 
under  the  control  of  the  army  com¬ 
mander  but  are  the  responsibility  of  the 
technical  service  administering  the  con¬ 
tract.  The  supervision  and  accomplish¬ 
ment  of  all  functions  and  obligations 
assumed  by  the  Contractor  in  connec¬ 
tion  with  the  operation,  utilization  of 
minimum  essential  vehicles,  mainte¬ 
nance,  storage,  etc.,  as  well  as  the  pro¬ 
tection  of  the  Government’s  interest 
with  respect  to  Contractor  Vehicles  rests 
with  the  Contracting  Officer.  For  the 
purpose  of  distinguishing  Contractor 
Vehicles  from  vehicles  in  use  by  the 
Army,  the  Contractor,  immediately  upon 
the  receipt  of  a  vehicle,  either  by  trans¬ 
fer  from  the  Army  Establishment  or  by 
procurement  in  the  open  market,  will 
immediately  remove  all  Army  insignia 
and/or  markings  and  will  paint  in  a 
conspicuous  place  on  both  sides  of  the 
vehicle  the  following: 

Contractor  Vehicle 
Operated  by 

(Name  and  Address  of  Contractor] 

The  “U.  S.  A.”  registration  number  will 
be  permanently  painted  on  the  face  of 
the  dash  imder  the  hood.  On  trailers 
and  semitrailers,  the  U.  S.  A.  registration 
number  will  be  stamped  into  a  noncor¬ 
rosive  metal  plate  of  approximately  one 
by  three  inches  in  size  which  will  be 
permanently  affixed  to  the  vehicle  next 
to  the  manufacturer’s  nameplate. 

(f)  Whenever  license  plates  are  re¬ 
quired  for  Government-owned  Contrac¬ 
tor-operated  vehicles,  arrangements  will 
be  made  through  channels  to  procure 
United  States  Government  license  plates. 
The  requests  will  be  directed  to  the  Com¬ 
manding  Officer,  Transportation  Mate¬ 
riel  Command,  Marietta,  Pa.  Informa¬ 
tion  to  be  forwarded  with  the  request 

i  will  include  the  name  of  the  technical 

j  service  administering  the  contract,  name 
and  location  of  project,  and/or  name 
and  address  of  the  Contractor,  proper 
nomenclature  of  vehicle(s),  and  the 
U.  S.  A.  registration  number (s)  if  pre¬ 
viously  assigned  and  known. 

(g)  Statutory  restrictions  limiting  the 
use  of  Government -owned  vehicles  to 
official  business  are  equally  applicable  to 
Contractor  vehicles.  Information  gov¬ 
erning  the  use  of  such  vehicles  under 
Army  Establishment  control  is  contained 
in  AR  7CO-105  (Motor  Vehicles).  Con¬ 
tractor  vehicles  including  buses  will  not 
be  used  to  transport  employees  or  any 
other  personnel  between  their  places  of 
residence  and  employment.  In  the  ab¬ 
sence  of  adequate  public  transportation 
facilities,  service  can  be  augmented  or 
inaugurated  under  AR  55-90,  provided 
the  other  conditions  therein  set  forth 
are  satisfied. 

SUBPART  E — CONTRACT  CLAUSES 

5  602.550  Government- f  u  T  n  i  s  h  e  d 
property  clause  for  fixed-price  construc¬ 
tion  contracts.  The  following  clause  will 
be  used  in  fixed-price  contracts,  for  con¬ 
struction,  alteration  or  repair  of  build¬ 
ings,  bridges,  roads  or  other  kinds  of 
real  property,  under  which  the  Army 
Establishment  is  to  furnish  to  the  con¬ 
tractor,  material,  special  tooting,  or  such 


industrial  facilities  as  is  authorized  un¬ 
der  §  412.402  (b)  of  this  title. 

Government-Furnished  Property 

*  (a)  The  Government  shall  deliver  to  the 
Contractor,  for  use  in  connection  with  and 
under  the  terms  of  this  contract,  the  nrop- 
erty  which  the  schedule  or  the  specifications 
state  the  Government  will  furnish  (herein¬ 
after  referred  to  as  "Government-furnished 
property”).  The  completion  date  of  this 
contract  is  based  upon  the  expectation  that 
Government-furnished  property  of  a  type 
suitable  for  use  will  be  delivered  to  the  con¬ 
tractor  at  the  times  stated  in  the  schedule 
or  if  not  so  stated  in  sufficient  time  to  enable 
the  Contractor  to  meet  such  completion  date. 
In  the  event  that  Government-furnished 
property  is  not  delivered  to  the  Contractor 
by  such  time  or  times,  the  Contracting  Officer 
shall,  if  requested  by  the  Contractor,  make 
a  determination  of  the  delay  occasioned  the 
Contractor  thereby,  and  shall  grant  to  the 
Contractor  a  reasonable  extension  of  time  for 
completion  of  performance  hereunder.  The 
Government  shall  not  be  liable  to  the  Con¬ 
tractor  for  damages  or  loss  of  profit  by  reason 
of  any  delay  in  delivery  of  or  failure  to  de¬ 
liver  any  or  all  of  the  Government-furnished 
property,  except  that  in  case  of  such  delay 
or  failure,  upon  the  written  request  of  the 
Contractor,  an  equitable  adjustment  shall 
be  made  in  the  completion  date  of  this  con¬ 
tract,  or  price,  or  both,  and  in  any  other 
contractual  provision  affected  thereby,  in 
accordance  with  the  procedures  provid^  for 
in  the  clause  of  this  contract  entitled 
"Changes.” 

*  I  Alternative]  (a)  The  Government  shall 
deliver  to  the  Contractor  for  use  in  connec¬ 
tion  with  and  under  the  terms  of  this  con¬ 
tract,  the  property  which  the  schedule  or 
the  specifications  state  the  Government  will 
furnish  (hereinafter  referred  to  as  "Govern¬ 
ment-furnished  property”).  The  completion 
date  of  this  contract  is  based  upon  the  ex¬ 
pectation  that  Government-furnished  prop¬ 
erty  of  a  type  suitable  for  use  will  be  de¬ 
livered  to  the  contractor  at  the  times  stated 
in  the  schedule  or  if  not  so  stated  in  suffi¬ 
cient  time  to  enable  the  contractor  to  meet 
such  completion  date.  In  the  event  that 
Government-furnished  property  is  not  de¬ 
livered  to  the  contractor  by  such  time  or 
times,  the  Contracting  Officer  shall,  if  re¬ 
quested  by  the  Contractor,  make  a  determi¬ 
nation  of  the  delay  occasioned  the  Contractor 
thereby,  and  shall  grant  to  the  Contractor  a 
reasonable  extension  of  time  for  completion 
of  performance  hereunder. 

(b)  By  notice  in  writing  the  Contracting 
Office  may  decrease  the  property  furnished 
or  to  be  furnished  by  the  Government  under 
this  contract.  In  any  such  case,  upon  the 
written  request  of  the  Contractor,  an  equi¬ 
table  adjustment  shall  be  made  in  the  com¬ 
pletion  date,  or  price,  or  both,  and  in  any 
other  contractual  provisions  affected  by  such 
decrease,  in  accordance  with  the  procedures 
provided  for  in  the  clause  of  this  contract 
entitled  "Changes.” 

(c)  Title  to  the  Government-furnished 
property  shall  remain  in  the  Government. 
Title  to  Government-furnished  property 
shall  not  be  affected  by  the  incorporation  or 
attachment  thereof  to  any  property  not 
owned  by  the  Government,  nor  shall  such 
Government-furnished  property,  or  any  part 
thereof,  be  or  become  a  fixture  or  lose  its 
identity  as  personalty  by  reason  of  affixation 
to  any  realty.  The  Contractor  shall  main¬ 
tain  adequate  property  control  records  of 
Government-furnished  property  in  accord¬ 
ance  with  the  provisions  of  the  "Manual  for 
the  Control  of  Government  Property  in  the 
Possession  of  Contractors”  March  1951. 


>  Delete  subparagraph  (a)  not  used.  If 
alternative  subparagraph  (a)  is  used,  delete 
"(Alternative]"  from  such  clause. 


(d)  The  Government-furnished  property 
shall,  unless  otherwise  provided  herein,  be 
used  only  for  the  performance  of  this  con¬ 
tract. 

(e)  The  Contractor  shall  maintain  and 
administer,  in  accordance  with  sound  con¬ 
struction  practice,  a  program  for  the  mainte¬ 
nance,  repair,  protection  and  preservation  of 
Government-furnished  property,  until  dis¬ 
posed  of  by  the  Contractor  in  accordance 
with  this  clause.  In  the  event  that  damaged 
or  defective  Government-furnished  property 
is  delivered  to  the  Contractor,  or  any  other 
damage  occurs  to  Government-furnished 
property  the  risk  of  which  has  been  assumed 
by  the  Government  under  this  contract,  the 
Government  shall  replace  such  items  or  the 
Contractor  shall  make  such  repair  of  the 
property  as  the  Government  directs;  pro¬ 
vided,  however,  that  if  the  Contractor  cannot 
effect  such  repair  within  the  time  required, 
the  Contractor  may  reject  such  property. 
The  contract  price  includes  no  compensation 
to  the  Contractor  for  the  performance  of  any 
repair  or  replacement  for  which  the  Govern¬ 
ment  is  responsible,  and  an  equitable  ad¬ 
justment  will  be  made  in  the  contract  price 
for  any  such  repair  or  replacement  of  Gov¬ 
ernment-furnished  property  made  at  the 
direction  of  the  Government,  Any  repair  or 
replacement  for  which  the  Contractor  is  re¬ 
sponsible  under  the  provisions  of  this 
contract  shall  be  accomplished  by  the  Con¬ 
tractor  at  its  own  expense. 

The  following  provision  (f)  Is  for  use  in 
advertised  fixed -price  contracts: 

(f)  Unless  otherwise  provided  in  this  con¬ 
tract,  the  Contractor,  upon  delivery  to  it  of 
any  Government-furnished  property,  as¬ 
sumes  the  risk  of,  and  shall  be  responsible 
for,  any  loss  thereof  or  damage  thereto  ex¬ 
cept  for  reasonable  wear  and  tear  and  except 
to  the  extent  that  such  property  is  consiuned 
in  the  performance  of  this  contract. 

The  following  provision  (f)  is  for  use  in 
negotiated  fixed -price  contracts: 

(f)  (i)  Except  for  loss,  destruction  or 

damage  resulting  from  a  failure  of  the  Con¬ 
tractor,  due  to  willful  misconduct  or  lack 
of  good  faith  of  any  of  the  Contractor’s 
managerial  personnel  as  defined  herein,  to 
maintain  and  administer  a  program  for  the 
maintenance,  repair,  protection  and  preser¬ 
vation  of  the  Government-furnished  prop¬ 
erty  as  required  by  paragraph  (e)  hereof, 
and  except  as  specifically  provided  in 

clause (s)  _ of  this  contract  or  in  the 

clause  or  clauses  of  this  contract  as  desig¬ 
nated  in  the  Schedule,  the  Contractor  shall 
not  be  liable  for  loss  or  destruction  of  or 
damage  to  the  Government-furnished  prop¬ 
erty  (A)  caused  by  any  peril  while  the  prop¬ 
erty  is  in  transit  off  the  Contractor’s  prem¬ 
ises,  or  (B)  caused  by  any  of  the  following 
perils  while  the  property  is  on  the  Contrac¬ 
tor’s  or  subcontractor’s  premises,  or  on  any 
other  premises  where  such  property  may 
properly  be  located,  or  by  removal  therefrom 
because  of  any  of  the  following  perils: 

(I)  Fire;  lightning;  windstorm,  cyclone, 
tornado,  hail;  explosion;  riot,  riot  attending 
a  strike,  civil  commotion;  vandalism  and 
malicious  mischief;  sabotage;  aircraft  or  ob¬ 
jects  falling  therefrom;  vehicles  running  on 
land  or  tracks,  excluding  vehicles  owned  or 
operated  by  the  Contractor  or  any  agent  or 
employee  of  the  Contractor;  smoke;  sprinkler 
leakage;  earthquake  or  volcanic  eruption; 
flood,  meaning  thereby  rising  of  a  body  of 
water;  hostile  or  warlike  action,  including 
action  in  hindering,  combating,  or  defend¬ 
ing  against  an  actual,  impending  or  expected 
attack  by  any  government  or  sovereign  power 
(de  jure  or  de  facto),  or  by  any  authority 
using  military,  naval,  or  air  forces,  or  by  an 
agent  of  any  such  government,  power,  au¬ 
thority,  or  forces;  or  (II)  Other  peril,  of  a 
type  not  listed  above,  if  such  other  peril  is 
customarily  covered  by  insurance  (or  by  a 
reserve  for  self-insurance)  in  accordance 
with  the  normal  practice  of  the  Contractor, 
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or  the  prevailing  practice  In  the  Industry 
in  which  the  Contractor  is  engaged  with 
respect  to  similar  property  in  the  same  gen¬ 
eral  locale. 

The  perils  as  set  forth  in  (A)  and  (B)  above 
are  hereinafter  called  “excepted  perils.” 

The  term  “Contractor's  managerial  per¬ 
sonnel”  as  used  herein  means  the  contrac¬ 
tor’s  directors,  officers  and  such  of  its 
managers,  superintendents,  or  other  equiva¬ 
lent  representatives  who  have  supervision  or 
direction  of  (I)  all  or  substantially  all  of 
the  contractor’s  business;  (II)  all  or  sub¬ 
stantially  all  of  the  contractor’s  operation  at 
any  one  plant  or  separate  location  at  which 
the  contract  is  being  performed:  (III)  a  sepa¬ 
rate  and  complete  major  construction,  al¬ 
teration  or  repair  operation  in  connection 
with  the  performance  of  this  contract. 

(ii)  The  Contractor  represents  that  it  Is 
not  including  in  the  price  hereunder,  and 
agrees  that  it  will  not  hereafter  include  in 
any  price  to  the  Government,  any  charge  or 
reserve  for  insurance  (Including  self-insur¬ 
ance  funds  or  reserves)  covering  loss  or 
destruction  of/or  damage  to  the  Govern¬ 
ment-furnished  property  caused  by  any 
excepted  peril. 

(ill)  Upon  the  happening  of  loss  or  de¬ 
struction  of  or  damage  to  any  Government- 
furnished  property  caused  by  an  excepted 
peril,  the  Contractor  shall  notify  the  Con¬ 
tracting  Officer  thereof,  and  shall  communi¬ 
cate  with  the  Loss  and  Salvage  Organization, 
If  any,  now  or  hereafter  designated  by  the 
Contracting  Officer,  and  with  the  assistance 
of  the  Loss  and  Salvage  Organization  so 
designated  (unless  the  Contracting  Officer 
has  directed  that  no  such  organization  be 
employed ) ,  shall  take  all  reasonable  steps  to 
protect  the  Government-furnished  property 
from  further  damage,  separate  the  damaged 
and  undamaged  Government-furnished 
property,  put  all  the  Government-furnished 
property  in  the  best  possible  order,  and 
furnish  to  the  Contracting  Officer  a  state¬ 
ment  of:  (A)  the  lost,  destroyed  and  dam¬ 
aged  Government-furnished  property,  (B) 
the  time  and  origin  of  the  loss,  destruction 
or  damage,  (C)  all  known  interests  in  com¬ 
mingled  property  of  which  the  Government- 
furnished  property  is  a  part,  and  (D)  the 
Insurance,  if  any,  covering  any  part  of  or 
Interest  in  such  commingled  property.  The 
Contractor  shall  be  reimbursed  for  the  ex¬ 
penditures  made  by  it  in  performing  its 
obligations  under  this  subparagraph  (ill) 
(including  charges  made  to  the  Contractor 
by  the  Loss  and  Salvage  Organization,  except 
any  of  such  charges  the  payment  of  which 
the  Government  has,  at  its  option,  assumed 
directly),  to  the  extent  approved  by  the 
Contracting  Officer  and  set  forth  in  a  Sup¬ 
plemental  Agreement. 

(iv)  With  the  approval  of  the  Contracting 
Officer  after  loss  or  destruction  of  or  damage 
to  Government-furnished  property,  and  sub¬ 
ject  to  such  conditions  and  limitations  as 
may  be  imposed  by  the  Contracting  Officer, 
the  Contractor  may,  in  order  to  minimize 
the  loss  to  the  Government  or  in  order  to 
permit  resumption  of  business  or  the  like, 
sell  for  the  account  of  the  Government  any 
Item  of  Government-furnished  property 
which  has  been  damaged  beyond  practicable 
repair,  or  which  is  so  commingled  or  com¬ 
bined  with  property  of  others,  including  the 
Contractor,  that  separation  is  impracticable. 

(V)  Except  to  the  extent  of  any  loss  or 
destruction  of  or  damage  to  Government- 
furnished  property  for  which  the  Contractor 
Is  relieved  of  liability  under  the  foregoing 
provisions  of  this  clause,  and  except  for 
reasonable  wear  and  tear  or  depreciation,  or 
the  utilization  of  the  Government-furnished 
property  in  accordance  with  the  provisions 
of  this  contract,  the  Government-furnished 
property  (other  than  property  permitted  to 
be  sold )  shall  be  returned  to  the  Government 
In  as  good  condition  as  when  received  by  the 


Contractor  in  connection  with  this  contract, 
or  as  repaired  under  paragraph  (e)  above. 

(vi)  In  the  event  the  Contractor  is  reim¬ 
bursed  or  compensated  for  any  loss  or  de¬ 
struction  of  or  damage  to  the  Government- 
furnished  property,  caused  by  an  excepted 
peril,  it  shall  equitably  reimburse  the  Gov¬ 
ernment.  The  Contractor  shall  do  nothing 
to  prejudice  the  Government’s  rights  to  re¬ 
cover  against  third  parties  for  any  such  loss, 
destruction  or  damage  and,  upon  the  request 
of  the  Contracting  Officer,  shall  at  the  Gov¬ 
ernment’s  expense,  furnish  to  the  Govern¬ 
ment  all  reasonable  assistance  and  coopera¬ 
tion  (including  the  prosecution  of  suit  and 
the  execution  of  instruments  of  assignment 
in  favor  of  the  Government)  in  obtaining 
recovery. 

(vii)  (Where  applicable.]  In  the  event 
any  aircraft  are  to  be  furnished  under  this 
contract,  any  loss  or  destruction  of,  or  dam¬ 
age  to,  such  aircraft  or  other  Government- 
furnished  property  occurring  in  connection 
with  operations  of  said  aircraft  will  be  gov¬ 
erned  by  the  clause  of  this  contract  captioned 
“Flight  Risks,”  to  the  extent  such  clause  is, 
by  its  terms,  applicable. 

(g)  The  Government  shall  at  all  reason¬ 
able  times  have  access  to  the  premises  where¬ 
in  any  Government-furnished  property  is 
located. 

(h)  Upon  the  completion  of  this  contract, 
or  at  such  earlier  date  as  may  be  fixed  by  the 
Contracting  Officer,  the  Contractor  shall  sub¬ 
mit,  in  a  form  acceptable  to  the  Contracting 
Officer,  inventory  schedules  covering  all  items 
of  Government-furnished  property  not  con¬ 
sumed  in  the  performance  of  this  contract 
(including  any  resulting  scrap) ,  or  not  there¬ 
tofore  delivered  to  the  Government,  and  shall 
deliver  or  make  such  other  disposal  of  such 
Government-furnished  property,  as  may  be 
directed  or  authorized  by  the  Contracting 
Officer.  Recoverable  scrap  from  Govern¬ 
ment-furnished  property  shall  be  reported  in 
accordance  with  a  procedure  and  in  such 
form  as  the  Contracting  Officer  may  direct. 
The  net  proceeds  of  any  such  dlsp>osal  shall 
be  credited  to  the  contract  price  or  shall  be 
paid  in  such  other  manner  as  the  Contracting 
Officer  may  direct. 

(i)  Directions  of  the  Contracting  Officer 
and  communications  of  the  Contractor  is¬ 
sued  pursuant  to  this  clause  shall  be  in 
writing. 

§  602.551  Government  property  clause 
for  cost-reimbursement  type  construc¬ 
tion  contracts.  The  following  clause 
will  be  used  in  cost-reimbursement  type 
contracts,  for  construction,  alteration  or 
repair  of  buildings,  bridges,  roads  or 
other  kinds  of  real  property  under  which 
the  Army  Establishment  is  to  furnish  to 
the  contractor,  material,  special  tooling, 
or  such  industrial  facilities  as  is  author¬ 
ized  under  §  412.402  (b)  of  this  title. 

Government  Property 

(a)  The  Government  shall  deliver  to  the 
contractor  the  property  described  in  the 
schedule  or  the  specifications  at  the  times 
stated  therein,  or  if  not  so  stated,  in  suf¬ 
ficient  time  to  enable  the  Contractor  to  per¬ 
form  this  contract.  If  any  of  such  property 
is  not  delivered  to  the  Contractor  by  such 
time  or  times,  the  Contracting  Officer,  ujjon 
written  request  of  the  Contractor,  shall  equi¬ 
tably  adjust  the  time  of  completion  of  this 
contract.  In  no  event  shall  the  Government 
be  liable  to  the  Contractor  for  damages  or 
loss  of  profit  by  reason  of  any  delay  in  or 
failure  to  deliver  any  or  all  of  the  items  set 
forth  in  the  schedule  or  specifications. 

(b)  Title  to  all  property  furnished  by  the 
Government  shall  remain  in  the  Government. 
Title  to  all  property  purchased  by  the  Con¬ 
tractor,  for  the  cost  of  which  the  Contractor 
is  entitled  to  be  reimbursed  as  a  direct  item 
of  cost  under  this  contract,  shall  pass  to  and 


vest  in  the  Government  upon  delivery  of 
such  property  by  the  vendor.  Title  to  other 
property,  at  cost  of  which  is  reimbursable  to 
the  Contractor  under  this  contract,  shall 
pass  to  and  vest  in  the  Government  upon 
(1)  issuance  for  use  of  such  property  in  the 
performance  of  this  contract,  or  (li)  com¬ 
mencement  of  processing  or  use  of  such 
property  in  the  performance  of  this  contract, 
or  (iil)  reimbursement  of  the  cost  thereof 
by  the  Government,  whichever  first  occurs. 
All  the  items  to  be  furnished  by  the  Govern¬ 
ment,  as  set  forth  in  Schedule  or  Specifica¬ 
tions.  together  with  all  property  acquired  by 
the  Contractor  title  to  which  vests  in  the 
Government  under  this  paragraph,  are  sub¬ 
ject  to  the  provisions  of  this  clause  and  are 
hereinafter  collectively  referred  to  as  “Gov¬ 
ernment  Property.” 

(c)  Title  to  the  Government  property  shall 
not  be  affected  by  the  incorporation  or  at¬ 
tachment  thereof  to  any  property  not  owned 
by  the  Government,  nor  shall  such  Govern¬ 
ment  property,  or  any  part  thereof,  be  or 
become  a  fixture  or  lose  its  identity  as  per¬ 
sonalty  by  reason  of  affixation  to  any  realty. 
The  Contractor  shall  maintain  adequate 
property  control  records  of  the  Government 
property  and  shall  Identify  the  Government 
property  as  such  in  accordance  with  the  pro¬ 
visions  of  the  “Manual  on  the  Control  of 
Government  Property  in  the  Possession  of 
Contractors”  dated  March  1951,  which  is  in¬ 
corporated  herein  by  reference. 

(d)  The  Government  prop>erty  provided  or 
furnished  pursuant  to  the  terms  of  this  con¬ 
tract  shall,  unless  otherwise  provided  herein, 
be  used  only  for  the  performance  of  this 
contract. 

(e)  The  Contractor  shall  maintain  and 
administer,  in  accordance  with  sound  con¬ 
struction  practice,  a  program  for  the  main¬ 
tenance,  repair,  protection  and  preservation 
of  Government  property,  so  as  to  assure  its 
full  availability  and  usefulness  for  the  per¬ 
formance  of  this  contract.  The  Contractor 
shall  take  all  reasonable  steps  to  comply  with 
all  appropriate  directions  or  instructions 
which  the  Contracting  Officer  may  prescribe 
as  reasonably  necessary  for  the  protection  of 
Government  property. 

(f)  (i)  The  Contractor  shall  not  be  liable 

for  any  loss  of  or  damage  to  the  Government 
property,  or  for  expenses  incidental  to  such 
loss  or  damage,  except  that  the  Contractor 
shall  be  responsible  for  any  such  loss  or 
damage  (including  expenses  Incidental 
thereto)  (A)  which  results  from  willful  mis¬ 
conduct  or  lack  of  good  faith  on  the  part  of 
any  of  the  Contractor’s  directors  or  officers, 
or  on  the  part  of  any  of  its  managers,  su¬ 
perintendents,  or  other  equivalent  repre¬ 
sentatives,  who  has  supervision  or  direction 
of  (I)  all  or  substantially  all  of  the  Con¬ 
tractor’s  business,  or  (II)  all  or  substantially 
all  of  the  Contractor’s  operations  at  any  one 
plant  or  separate  location  in  which  this  con¬ 
tract  is  being  performed,  or  (III)  a  separate 
and  complete  major  construction,  alteration 
or  repair  operation  in  connection  with  the 
performance  of  this  contract;  or  (B)  which 
results  from  a  failure  on  the  part  of  the 
contractor,  due  to  the  willful  misconduct  or 
lack  of  good  faith  on  the  part  of  any  of  its 
directors,  officers,  or  other  representatives 
mentioned  in  subparagraph  (A)  above,  to 
maintain  and  administer,  in  accordance  with 
sound  construction  practice,  the  program  for 
maintenance,  repair,  protection  and  preser¬ 
vation  of  Government  property  as  required 
by  paragraph  (e)  hereof,  or  reasonable  steps 
to  comply  with  any  appropriate  written  di¬ 
rections  of  the  Contracting  Officer  under 
paragraph  (e)  hereof;  or  (C)  for  which  the 
Contractor  is  otherwise  responsible  under  the 
express  terms  of  the  clause (s)  of  this 

contract,  or  of  the  clause  or  clauses  desig¬ 
nated  in  the  Schedule;  or  (D)  which  results 
from  a  risk  expressly  required  to  be  insured 
under  this  contract,  but  only  to  the  extent 
of  the  insurance  so  required  to  be  procured 
and  maintained,  or  to  the  extent  of  insur- 
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ance  actually  procured  and  maintained, 
whichever  is  greater;  or  (E)  which  results 
from  a  risk  which  is  in  fact  covered  by  in¬ 
surance  or  for  which  the  Contractor  Is 
otherwise  reimbursed,  but  only  to  the  extent 
of  such  insvuance  or  reimbursement;  pro¬ 
vided  that,  if  more  than  one  of  the  above 
exceptions  shall  be  applicable  in  any  case, 
the  contractor’s  liability  under  any  one  ex¬ 
ception  shall  not  be  limited  by  any  other 
exception, 

(ii)  The  Contractor  shall  not  be  reim¬ 
bursed  for,  and  shall  not  include  as  an  item 
of  overhead,  the  cost  of  insurance,  or  any 
provision  for  a  reserve,  covering  the  risk  of, 
loss  of,  or  damage  to  the  Government  prop¬ 
erty,  except  to  the  extent  that  the  Govern¬ 
ment  may  have  required  the  Contractor  to 
carry  such  insurance  under  any  other  provi¬ 
sion  of  this  contract. 

(iii)  Upon  the  happening  of  loss  or  de¬ 
struction  of  or  damage  to  the  Government 
property,  the  Contractor  shall  notify  the 
Contracting  Officer  thereof,  and  shall  com¬ 
municate  with  the  Loss  and  Salvage  Or¬ 
ganization,  if  any,  now  or  hereafter  desig¬ 
nated  by  the  Contracting  Officer,  and  with 
the  assistance  of  the  Loss  and  Salvage  Or¬ 
ganization  so  designated  (unless  the  Con¬ 
tracting  Officer  has  designated  that  no  such 
organization  be  employed),  shall  take  all 
reasonable  steps  to  protect  the  Government 
property  from  further  damage,  separate  the 
damaged  and  undamaged  Government  prop¬ 
erty,  put  all  the  Government  property  in  the 
best  possible  order,  and  furnish  to  the  Con¬ 
tracting  Officer  a  statement  of  (A)  the  lost, 
destroyed  and  damaged  Government  prop¬ 
erty,  (B)  the  time  and  origin  of  the  loss, 
destruction  or  damages  (C)  all  known  in¬ 
terests  in  commingled  property  of  which  the 
Government  property  is  a  part,  and  (U)  the 
insurance,  if  any,  covering  any  part  of  or 
interest  in  such  commingled  property.  The 
contractor  shall  make  repairs  and  renova¬ 
tions  of  the  damaged  Government  property 
or  take  such  other  action,  as  the  Contract¬ 
ing  Officer  directs. 

(iv)  In  the  event  the  Contractor  is  in¬ 
demnified,  reimbursed,  or  otherwise  com¬ 
pensated  for  any  loss  or  destruction  of  or 
damage  to  the  Government  property,  it  shall 
use  the  proceeds  to  repair,  renovate  or  re¬ 
place  the  Government  property  Involved,  or 
shall  credit  such  proceeds  against  the  cost 
of  the  work  covered  by  the  contract,  or  shall 
otherwise  reimburse  the  Government,  as 
directed  by  the  Contracting  Officer.  The 
Contractor  shall  do  nothing  to  prejudice  the 
Government’s  right  to  recover  against  third 
parties  for  any  such  loss,  destruction  or 
damage  and  upon  the  request  of  the  Con¬ 
tracting  Officer,  shall,  at  the  Government’s 
expense,  furnish  to  the  Government  all  rea¬ 
sonable  assistance  and  cooperation  (includ¬ 
ing  the  prosecution  of  suit  and  the  execu¬ 
tion  of  instruments  of  assignment  in  favor 
of  the  Government)  in  obtaining  recovery. 

For  use  where  applicable: 

(V)  In  the  event  any  aircraft  are  to  be 
furnished  under  this  contract,  any  loss  or 
destruction  of,  or  damage  to,  such  aircraft 
or  other  Government  property  occurring  in 
connection  with  operations  of  said  aircraft 
will  be  governed  by  the  clause  of  this  con¬ 
tract  captioned  “Flight  Risks,’’  to  the  extent 
such  clause  is,  by  its  terms,  applicable. 

(g)  The  Government  shall  at  all  reason¬ 
able  times  have  access  to  the  premises  where 
any  of  the  Government  property  is  located. 

(h)  The  Government  property  shall  re¬ 
main  in  the  possession  of  the  Contractor  for 
such  period  of  time  as  is  required  for  the 
performance  of  this  contract  unless  the  Con¬ 
tracting  Officer  determines  that  the  inter¬ 
ests  of  the  Government  require  removal  of 
such  property.  In  such  case  the  Contractor 
shall  promptly  take  such  action  as  the  Con¬ 
tracting  Officer  may  direct  with  respect  to 
the  removal  and  shipping  of  Government 
property.  In  any  such  instance,  the  con- 
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tract  may  be  amended  to  accomplish  an 
equitable  adjustment  in  the  terms  and  pro¬ 
visions  thereof. 

(i)  Upon  the  completion  of  this  contract, 
or  at  such  earlier  date  as  may  be  fixed  by 
the  Contracting  Officer,  the  Contractor  shall 
submit  to  the  Contracting  Officer  in  a  form 
acceptable  to  him,  inventory  schedules  cov¬ 
ering  all  items  of  the  Government  property 
not  consumed  in  the  performance  of  this 
contract  (including  any  resulting  scrap),  or 
not  theretofore  delivered  to  the  Government, 
and  shall  deliver  or  make  such  other  dis¬ 
posal  of  the  Government  property  as  may 
be  directed  by  the  Contracting  Officer.  Re¬ 
coverable  scrap  shall  be  reported  in  accord¬ 
ance  with  a  procedure  and  in  such  form  as 
the  Contracting  Officer  may  direct.  The  net 
proceeds  of  any  such  disposal  approved  by 
the  Contracting  Officer  shall  be  credited  to 
the  cost  of  the  work  covered  by  the  con¬ 
tract  or  shall  be  paid  in  such  manner  as 
the  Contracting  Officer  may  direct. 

(J)  Directions  of  the  Contracting  Officer 
and  communications  of  the  Contractor  is¬ 
sued  pursuant  to  this  clause  shall  be  in 
writing.  y 

§  602.552  Contractor-furnished  spe¬ 
cial  tooling  clause  for  fixed-price  con¬ 
struction  contracts.  The  following 
clause  shall  be  used  in  fixed -price  con¬ 
tract,  for  construction,  alteration  or 
repair  of  buildings,  bridges,  roads,  or 
other  kinds  of  real  property  under  w'hich 
the  Contractor  furnishes  special  tooling, 
under  the  conditions  set  forth  in 
§  412.301  (b)  (1),  of  this  title,  but  is  not 
for  use  in  contracts  in  which  special 
tooling  is  called  for  as  a  separate  item 
in  the  Schedule.  (.See  §  412.302  (a)  of 
this  title.) 

CoNTRACTOR-FxniNISHED  SPECIAL  TOOLING 

(a)  The  term  “special  tooling”  as  used 
In  this  clause,  includes  all  Jigs,  dies,  fixtures, 
molds,  patterns,  special  taps,  special  gauges, 
special  test  equipment,  and  other  special 
articles  of  equipment  and  construction  aids 
acquired  or  manufactured  by  the  Contractor 
for  use  in  the  performance  of  this  contract, 
and  replacements  thereof,  which  are  of  such 
a  specialized  nature  that,  without  substan¬ 
tial  modification  or  alteration,  their  use  is 
limited  to  the  construction,  alteration  or 
repair  work  called  for  by  this  contract,  as 
are  peculiar  to  the  needs  of  the  Government. 
The  term  does  not  include:  (i)  items  of 
tooling  or  equipment  heretofore  acquired  by 
the  contractor,  or  replacements  thereof, 
whether  or  not  altered  or  adapted  for  use 
in  the  performance  of  this  contract;  (ii) 
items  of  tooling  or  equipment  which  are 
usable  in  construction,  alteration  or  repair 
work  which  is  not  peculiar  to  the  needs  of 
the  Government,  or  (iii)  general  or  special 
machine  tools  or  similar  capital  items. 

(b)  The  Contractor  agrees  not  to  use  items 
of  special  tooling  except  in  the  performance 
of  this  contract,  or  except  as  otherwise  pro¬ 
vided  by  the  clause,  without  prior  written 
approval  of  the  Contracting  Officer.  The 
Contractor  may,  with  the  approval  of  the 
Contracting  Officer,  use  the  special  tooling 
in  the  performance  of  other  contracts  with 
the  Government,  or  subcontracts  imder  Gov¬ 
ernment  contracts,  provided  that  the  Con¬ 
tractor  agrees  not  to  include  in  the  prices 
for  any  such  contracts  or  subcontracts,  in¬ 
volving  the  use  of  such  special  tooling,  the 
cost  of  such  tooling  or  any  allowance  or 
charge  to  cover  depreciation  or  amortiza¬ 
tion  which  has  previously  been  charged 
against  this  contract. 

(c)  As  and  when  any  substantial  portion 
of  usable  special  tooling  is  no  longer  needed 
by  the  contractor  for  the  performance  of 
this  contract,  and  of  other  Government  con¬ 
tracts  and  subcontracts  as  to  which  approval 
has  been  obtained  under  paragraph  (b) 


above,  the  contractor  shall  promptly  notify 
the  Contracting  Officer  thereof,  and  shail 
furnish  to  the  Contracting  Officer  a  list  of 
the  structures,  parts  of  structures,  and  uses 
for  which  such  special  tooling  was  designed. 
Upon  completion  or  termination  of  all  work 
under  this  contract,  or  of  this  contract  and 
other  Government  contracts  and  subcon¬ 
tracts  as  to  which  approval  has  been  ob¬ 
tained  under  paragraph  (b)  above,  the  Con¬ 
tractor  shall  furnish  a  final  list  in  the  same 
form  covering  all  items  not  previously  re¬ 
ported  under  this  paragraph.  Special  tool¬ 
ing  which  has  become  obsolete  as  a  result 
of  changes  in  design  or  specification  need 
not  be  reported,  except  as  provided  for  in 
paragraph  (d). 

(d)  In  the  event  of  any  changes  in  design 
or  specifications  which  affect  interchange- 
ability  of  parts,  the  Contractor  shall,  unless 
otherwise  agreed  to  by  the  Contracting  Offi¬ 
cer,  give  the  Contracting  Officer  notice  of 
any  part  which  is  not  Interchangeable  with 
the  new  or  superseding  part  and  the  usable 
special  tooling  for  each  part  covered  in  such 
notice  shall  be  retained  by  the  contractor 
subject  to  the  provisions  of  paragraph  (i), 
pending  disposition  under  paragraph  (f). 

(e)  At  the  time  it  furnished  any  list  or 
notice  under  (c)  or  (d)  above,  the  Con¬ 
tractor  may  designate  those  items  of  special 
tooling  (either  specifically  or  by  listing  the 
particular  construction,  alteration  or  repair 
work  for  which  such  items  were  used  or 
designed)  which  it  desires  to  retain,  together 
with  a  written  offer:  (i)  to  retain  any  or  all 
of  such  items,  free  and  clear  of  any  Govern¬ 
ment  interest,  for  an  amount  designated 
therein,  which  should  ordinarily  not  be  less 
than  the  then  fair  value  of  such  items 
(which  fair  value  takes  into  account,  among 
other  things,  the  value  of  such  items  to  the 
contractor  for  use  in  further  work  by  it); 
or  (ii)  to  retain  any  or  all  such  items  for 
such  period  of  time  and  subject  to  such 
terms  and  conditions  as  may  be  agreed  to 
by  the  parties  hereto,  subject  to  ultimate 
retention  or  disposition  of  such  items  in 
accordance  with  paragraph  (f)  hereof. 

(f)  Within  90  days  after  receipt  of  any 
list  or  notice  under  paragraph  (c)  or  (d) 
hereof,  or  such  further  period  as  may  be 
agreed  upon  by  the  parties,  the  Contracting 
Officer  shall  furnish  to  the  Contractor:  (1) 
a  list  specifying  the  particular  structure, 
parts  of  structures,  or  the  construction, 
alteration  or  repair  work  performed  under 
the  contract  for  which  the  Government  may 
require  special  tooling,  together  with  a  re¬ 
quest  that  the  Contractor  transfer  title  and 
deliver  to  the  Government  all  usable  items 
of  special  tooling  which  were  used  or  de¬ 
signed  for  the  construction,  alteration  or 
repair  of  any  designated  portion  of  such 
structure,  parts  of  structures  or  other  con¬ 
struction  work  and  which  were  on  hand 
when  construction  of  such  structures,  parts 
of  structures  or  other  construction  work 
ceased:  or  (ii)  an  acceptance  or  rejection  of 
any  offer  made  by  the  Contractor  under 
paragraph  (e)  above,  or  a  request  for  fur¬ 
ther  negotiation  with  respect  thereto;  or 
(iii)  subject  to  the  provisions  of  paragraph 
(J)  hereof,  a  direction  to  the  contractor  to 
sell,  or  to  dispose  of  as  scrap,  for  the  account 
of  the  Government,  any  or  all  of  the  special 
tooling  covered  by  such  list;  or  (iv)  a  state¬ 
ment  with  respect  to  any  or  all  of  the  special 
tooling  covered  by  such  list  that  the  Gov¬ 
ernment  has  no  further  interest  therein  and 
waives  its  rights  therein;  or  (v)  any  combi¬ 
nation  of  the  foregoing,  as  the  circum¬ 
stances  warrant.  The  Contractor  shall 
promptly  comply  with  any  request  by  the 
Contracting  Officer  under  this  paragraph  to 
transfer  title  to  any  items  of  special  tooling, 
and  shall,  subject  to  the  provisions  of  para¬ 
graph  (J)  hereof,  (1)  Immediately  prepare 
such  items  for  shipment  by  proper  packaging, 
packing,  and  marking,  in  accordance  with 
any  instructions  which  may  be  issued  by  the 
Contracting  Officer,  and  shall  promptly  de- 
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liver  such  items  to  the  Government,  as  di¬ 
rected  by  the  Contracting  Officer,  or  (2)  If  a 
storage  agreement  has  been  entered  Into, 
prepare  such  items  for  storage  in  accordance 
therewith,  as  directed  by  the  Contracting 
Officer.  Any  items  of  special  tooling  so  de¬ 
livered  or  stored  shall  be  accompanied  by 
such  operation  sheets  or  other  appropriate 
data  as  are  necessary  to  show  the  construc¬ 
tion  operation  or  processes  for  which  such 
items  were  used  or  designed.  If  the  Con¬ 
tracting  Officer  has  requested  further  nego¬ 
tiations  under  (ii)  of  this  paragraph,  the 
contractor  agrees  that  it  will  enter  into  such 
negotiations  in  good  faith  with  the  Contract¬ 
ing  Officer.  Any  items  oL  special  tooling 
which  are  not  disposed  of  by  transfer  of  title 
and  delivery  to  the  Government  under  this 
paragraph,  or  by  acceptance  of  an  offer  of 
the  contractor  made  under  paragraph  (e), 
or  of  such  offer  as  modified  in  the  course  of 
negotiations,  shall  be  disposed  of  in  the 
manner  set  forth  in  (iii)  or  (iv)  of  this 
paragraph. 

(g)  If  the  Contracting  Officer  accepts  an 
offer  of  the  Contractor  to  retain  any  items  of 
special  tooling,  or  if  any  such  items  are  sold 
to  third  parties  or  disposed  of  as  scrap,  the 
net  proceeds  shall :  (i)  be  deducted  from  the 
amounts  due  to  the  Contractor  under  this 
contract  and  the  contract  amended  accord¬ 
ingly;  or  (li)  be  otherwise  paid  as  the  Con¬ 
tracting  Officer  may  direct. 

(h)  The  Contractor  agrees  that  it  will  fol¬ 
low  its  normal  construction  practice  in 
maintaining  property  control  records  on  all 
the  special  tooling,  and  that  it  will  make 
such  records  available  for  inspection  by  the 
Government  at  all  reasonable  times.  The 
Contractor  further  agrees  that,  to  the  extent 
practicable,  it  will  identify  by  appropriate 
stamp,  tag  or  other  mark  all  special  tooling 
subject  to  this  clause. 

(i)  The  Contractor  agrees  that  between 
the  date  any  usable  items  of  special  tooling 
are  no  longer  needed  by  it,  within  the  mean¬ 
ing  of  this  clause,  and  the  date  of  final  dis¬ 
position  of  such  items  under  this  clause,  it 
will  take  all  reasonable  steps  necessary  to 
maintain  the  identity  and  existing  condition 
of  such  items,  unless  the  Contracting  Officer 
has  directed  that  such  items  be  disposed  of 
as  scrap  or  has  given  notice  under  (f)  (iii). 
The  Contractor  shall  not  be  required  to  keep 
any  such  items  in  place. 

(j)  Any  preparation  of  items  for  shipment 
required  of  the  Contractor  under  paragraph 
(f)  of  this  clause,  or  any  disposal  as  scrap 
under  paragraph  (f)  (iii),  or  any  action  re¬ 
quired  of  the  Contractor  under  paragraph 
(1),  shall  be  taken  pursuant  to  written  in¬ 
structions  of  the  Contracting  Officer,  which 
shall  (i)  provide  for  an  equitable  adjustment 
of  the  contract  price  to  cover  any  additional 
cost,  to  the  Contractor,  not  taken  into  ac¬ 
count  in  the  negotiation  of  this  contract,  of 
complying  with  such  Instructions,  which  ad¬ 
justment  shall  be  made  in  accordance  with 
the  procedure  set  forth  in  the  clause  of  this 
contract  entitled  “Changes,”  or  (ii)  otherwise 
provide  for  payment  to  the  Contractor  of 
any  such  additional  cost.  Any  failure  of  the 
Contracting  Officer  to  issue  the  Contractor 
specific  disposition  instructions  shall  be  con¬ 
strued  as  an  instruction  to  the  Contractor  to 
take  the  action  required  under  paragraph 
(1)  with  provision  for  equitable  adjustment 
or  payment  as  provided  for  above. 

The  following  paragraph  relating  to  sub¬ 
contracts  shall  be  used  in  cases  where  the 
Contracting  Officer  deems  the  use  of  such 
paragraph  to  be  necessary  in  order  to  protect 
the  Government’s  Interest  in  special  tooling 
which  may  be  acquired  under  such  subcon¬ 
tracts; 

(k)  Tlie  Contractor  agrees  that.  In  plac¬ 
ing  any  subcontracts  or  purchase  orders  un¬ 
der  this  contract  which  involve  the  use  of 
special  tooling,  the  full  cost  of  which  is 
charged  to  such  subcontract  or  purchase  or¬ 
der,  it  will  include  therein  appropriate  pro¬ 
visions  to  obtain  rights  comparable  to  those 


granted  to  the  Government  by  this  clause, 
and  agrees  that  it  will  exercise  such  rights 
for  the  benefit  of  the  Government,  as  the 
Contracting  Officer  may  direct. 

In  appropriate  cases,  the  following  alter¬ 
native  clause  relating  to  subcontracts  may 
be  used: 

(k)  The  Contractor  agrees  that,  in  placing 
any  subcontracts  or  purchase  orders  under 
this  contract  which  Involve  the  use  of  special 
tooling,  the  full  cost  of  which  is  charged 
to  such  subcontract  or  purchase,  it  will  to 
the  extent  consistent  with  its  normal  busi¬ 
ness  practice  include  appropriate  provisions 
therein  to  obtain  rights  comparable  to  those 
granted  to  the  Government  by  this  clause, 
and  agrees  that  it  will  exercise  such  rights 
for  the  benefit  of  the  Government,  as  the 
Contracting  Officer  may  direct. 

§  602.553  Government-1  urnished 
property  (short  form).  Where  Govern¬ 
ment-furnished  property  is  involved,  the 
following  short  form  of  clause  will  be 
used: 

(a)  In  the  case  of  fixed-price  con¬ 
tracts,  when  the  amount  of  the  contract 
is  not  in  excess  of  $1,000;  or 

(b)  In  the  case  of  construction,  alter¬ 
ations,  or  repair  of  buildings,  bridges, 
roads,  or  other  kinds  of  real  property 
and  appurtenances  when  the  value  of 
the  property  (estimated,  if  not  known) 
W  be  furnished  is  not  in  excess  of  $1,000. 

Govehnment-Fuhnished  Propertt 

(a)  The  Government  shall  deliver  to  the 
Contractor,  for  use  in  connection  with  and 
under  the  terms  of  this  contract,  the  prop¬ 
erty  which  the  schedule  or  specifications 
state  the  Government  will  furnish  (herein¬ 
after  referred  to  as  "Government-furnished 
property”) . 

(b)  Title  to  the  Government-furnished 
property  shall  remain  in  the  Government. 
The  Contractor  shall  maintain  adequate 
property  control  records  of  Government-fur¬ 
nished  property  in  accordance  with  the  pro¬ 
visions  of  ASPR — Appendix  B  "Manual  for 
the  Control  of  Government  Property  in  the 
Possession  of  Contractors”  dated  March  1951. 

(c)  Except  for  reasonable  wear  r.nd  tear, 
depreciation  or  the  utilization  of  the  Gov¬ 
ernment-furnished  property  in  connection 
with  the  contract,  the  contractor  shall  be 
liable  for  any  loss  or  destruction  of  or  dam¬ 
age  to  such  property  and  shall  return  any 
unused  residue  thereof  to  the  Government. 

SUBPART  O — SALE  OF  PROPERTY 

§  602.1501  Sales  of  materials  and 
special  items.  Heads  of  Procuring  Activi¬ 
ties  are  authorized  to  approve  the  sale 
to  employees,  both  Contractor  and 
governmental,  engaged  in  military  pro¬ 
duction  or  construction,  any  uniforms, 
safety  clothing  and  equipment,  plant 
protective  clothing,  and  other  special 
articles  necessary  in  the  production  or 
operation  of  national  defense  industries 
or  establishments.  Contracts  for  such 
sales  will  be  made  under  the  authority 
cited  in  §  606.401  of  this  subchapter;  and 
will  comply  with  the  requirements  of 
§§  606.416,  606.417  and  606.418  of  this 
subchapter,  and  regulations  approved  by 
the  Secretary  of  Defense,  dated  17  July 
1951. 

§  602.1502  Exchange  or  sale  of  per¬ 
sonal  property  and  application  of  pro¬ 
ceeds  to  purchase  of  similar  items.  This 
section  prescribes  rules  under  which  the 
Army  Establishment  may  exchange  or 
sell  similar  items  and  apply  the  exchange 
allowance  or  proceeds  of  sale  in  whole 


or  in  part  payment  for  the  property 
acquired. 

§  602.1502-1  Scope.  Exchange  of  per¬ 
sonal  property  by  the  Army  Establish¬ 
ment  and  the  application  of  the  exchange 
allowance  or  proceeds  of  sale  of  personal 
property  in  the  acquisition  of  personal 
property  by  the  Army  Establishment 
under  section  201  (c) ,  Federal  Property 
and  Administrative  Services  Act  of  1949 
(63  Stat.  378;  41  U.  S.  C.  231  (c)).  shall 
be  made  only  in  accordance  with  the 
provisions  of  this  section. 

§  602.1502-2  General  authorization. 
Subject  to  the  provisions  of  this  section. 
Heads  of  Procuring  Activities  are  hereby 
authorized,  in  acquiring  personal  prop¬ 
erty  within  the  United  States  or  else¬ 
where,  to  exchange  or  sell  similar  items 
and  apply  the  exchange  allowance  or  the 
proceeds  of  sale  in  such  cases,  in  whole 
or  in  part  payment  for  the  property  ac¬ 
quired.  Any  transactions  carried  out 
under  this  authorization  shall  be  evi¬ 
denced  in  writing. 

§  602.1502-3  Restrictions  and  limita¬ 
tions.  (a)  This  section  authorizes  the 
application  of  exchange  allowances  or 
proceeds  of  sale  in  whole  or  part  pay¬ 
ment  for  personal  property  acquired 
only  when — 

(1)  The  items  sold  or  exchanged  are 
similar  to  the  items  acquired  (see  para¬ 
graph  (b)  of  this  section  for  clarification 
of  the  word  “similar”) ; 

(2)  The  items  acquired  are  to  be  used 
(whether  or  not  intended  for  additional 
uses)  in  the  performance  of  all  or  sub¬ 
stantially  all  of  the  tasks  or  operations 
in  which  the  items  exchanged  or  sold 
would  otherwise  be  used,  but  the  items 
acquired  need  not  be  the  same  in  number 
nor  used  in  the  same  location  as  the 
items  sold  or  exchanged :  Provided,  That 
the  limitation  prescribed  in  this  section 
shall  not  apply  with  respect  to  parts  or 
containers:  And  provided  further.  That 
detailed  cross-identification  between  old 
and  new  items  will  not  be  required  in  the 
absence  of  specific  requirements  of  law, 
but  in  the  absence  of  such  cross-identi¬ 
fication,  there  shall  be  furnished  to  the 
General  Accounting  Office  sufficient  ac¬ 
counting  data  to  establish  that  the  items 
acquired  were  similar  to  the  items  ex¬ 
changed  or  sold,  that  any  exchange 
allowances  or  proceeds  of  sale  applied  in 
whole  or  part  payment  of  property  ac¬ 
quired  were  in  fact  available  for  such 
application,  and  that  the  transaction 
was  otherwise  in  accordance  with  the 
provisions  of  this  subpart;  and 

(3)  There  has  been  at  the  time  of 
transfer  or  sale  an  administrative  deter¬ 
mination  to  apply  the  exchange  allow¬ 
ance  or  proceeds  of  sale  in  acquiring 
property  in  accordance  with  this  section, 
which  determination  shall  support  each 
schedule  of  collections  covering  such 
proceeds  of  sale. 

(b)  Items  shall  be  deemed  “similar’' 
for  the  purpose  of  this  section  when — 

(1)  They  are  substantially  alike  in  all 
material  aspect.s  and  characteristics,  ex¬ 
cluding,  however,  condition,  year  model, 
size  or  capacity,  and  manufacturer;  or 

(2)  The  Head  of  a  Procuring  Activity 
or  his  representative  duly  authorized 
for  the  purpose,  finds  in  writing  that 
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they  resemble  each  other  in  most  mate¬ 
rials  aspects  and  characteristics  and  are 
adaptable  to  the  same  or  comparable 
uses,  which  finding  shall  support  each 
purchase  document  covering  property 
acquired  pursuant  thereto;  or 

(3)  They  constitute  parts  of  or  for 
assembled  items,  or  containers  for  items, 
which  items  are  similar  within  the 
meaning  of  paragraph  (b)  (1)  or  (b) 
(2)  of  this  section. 

(c)  This  section  shall  not  be  construed 
to  authorize — 

(1)  The  acquisition  of  personal  prop¬ 
erty  by  a  procuring  activity  when  such 
acquisition  is  not  otherwise  authorized 
by  law; 

(2)  The  acquisition  of  personal  prop¬ 
erty  by  a  procuring  activity  in  contra¬ 
vention  of  (i)  any  restriction  upon  the 
procurement  of  a  commodity  or  com¬ 
modities,  or  (ii)  any  replacement  policy 
or  standard,  prescribed  by  the  President 
or  by  the  Administrator  of  General  Serv¬ 
ices  pursuant  to  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(P.  L.  152,  81st  Congress)  (63  Stat.  378, 
41  U.  S.  C.  231). 

(3)  The  purchase  or  acquisition  of 
personal  property  otherwise  than  under 
a  consolidated  purchasing  or  stores  pro¬ 
gram  or  Federal  Supply  Schedule  con¬ 
tract  where  procurement  under  such 
program  or  contract  is  required  by  regu¬ 
lations  or  other  directives  prescribed  by 
the  Administrator:  Provided.  That  a 
procuring  activity  acquiring  an  item  or 
items  under  and  in  accordance  with  such 
program  or  contract  may  sell  or  ex¬ 
change  similar  items  and  apply  the  ex¬ 
change  allowance  or  proceeds  of  sale  as 
provided  in  this  section;  or 

(4)  The  sale,  transfer,  or  exchange  of 
excess  or  surplus  prop>erty  in  connection 
with  the  purchase  or  acquisition  of  per¬ 
sonal  property;  Provided,  That  a  procur¬ 
ing  activity  obtaining  items  of  excess  or 
surplus  property  as  authorized  by  law 
may  thereafter  exchange  or  sell  such 
items  and  apply  the  exchange  allowance 
or  proceeds  of  sales  in  accordance  with 
this  section. 

§  602.1502-4  Sale.  (a)  Heads  of 
Procuring  Activities  are  encouraged  to 
utilize  the  services  of  property  disposal 
officers  with  respect  to  the  sale  of  prop¬ 
erty  as  authorized  in  paragraph  36,  AR 
755-5  (Disposition  of  Excess  and  Surplus 
Personal  Property  Other  Than  Foreign 
Excess  Personal  Property). 

(b)  Disposition  of  proceeds  of  sales 
v/ill  be  in  accordance  with  paragraph 
52b,  SR  755-5-2  (Surplus  Personal  Prop¬ 
erty). 

§  602.1502-5  Books  and  periodicals. 
Notwithstanding  any  other  provisions  of 
this  section  procuring  activities  may  ex¬ 
change,  without  monetary  appraisal  or 
detailed  listing  or  reporting,  books  and 
periodicals  in  their  libraries  not  needed 
for  permanent  use  for  other  books  and 
periodicals. 

§  602.1503  Sales,  gifts,  and  loan  of 
drawings  and  certain  other  property. 
(a)  The  Heads  of  Procuring  Activities 
are  authorized  to  sell,  give,  or  lend  draw¬ 
ings,  manufacturing  and  other  informa¬ 
tion,  and  samples  of  supplies  and  equip¬ 
ment  to  be  manufactured  or  furnished. 


to  Contractors  and  private  firms  which 
are  or  may  likely  be  manufacturers  or 
furnishers  of  supplies  and  equipment  for 
the  use  of  the  Army,  Navy,  or  Air  Force 
under  approved  production  plans,  when¬ 
ever  they  determine  that  such  action  is 
necessary  in  the  interest  of  national  de¬ 
fense:  Provided,  however.  That  no  sale 
or  gift  of  such  items  shall  be  made  if  the 
item  is  to  be  the  subject  of  recurring 
procurement,  and  would  be  suitable  for 
the  purpose  for  which  purchased  by  the 
Government,  and  not  obsolete,  after 
serving  as  a  sample,  pattern,  or  guide 
to  a  manufacturer  or  supplier. 

(b)  The  Heads  of  Procuring  Activities, 
or  their  authorized  representatives,  are 
authorized  in  connection  with  Off-Shore 
Procurement,  to  sell,  give,  or  lend  draw¬ 
ings,  manufacturing  and  other  informa¬ 
tion,  and  samples  of  supplies  and  equip¬ 
ment  to  be  manufactured  or  furnished, 
to  foreign  suppliers  who  are  or  may 
likely  be  manufacturers  or  furnishers  of 
supplies  and  equipment,  for  the  use  of 
the  Army,  Navy,  or  Air  Force  under 
approved  Off-Shore  Procurement  pro¬ 
grams,  whenever  they  determine  that 
such  action  is  necessary  in  the  interest 
of  national  defense. 

(c)  Such  drawings,  manufacturing 
and  other  information,  and  samples  of 
supplies  and  equipment  to  be  manufac¬ 
tured  or  furnished  shall  be  sold,  given, 
or  loaned  by  appropriate  written  agree¬ 
ment,  reciting  the  above  determination, 
pursuant  to  the  act  of  27  July  1937,  as 
amended  (50  Stat.  535;  10  U.  S.  C. 
1192a). 

(d)  The  foregoing  determination  and 
requirement  for  a  written  agreement  will 
not  be  mandatory  in  the  case  of  Invita¬ 
tions  for  Bids  and  Requests  for  Pro¬ 
posals.  Drawings,  specifications  and 
data  furnished  need  not  be  returned  un¬ 
less  otherwise  directed  by  Contracting 
Officer. 

(1)  The  determination  to  request  the 
return  of  such  specifications,  drawings 
or  any  other  data  furnished  the  Con¬ 
tracting  Officer  should  take  into  con¬ 
sideration  the  following  factors: 

(1)  The  current  or  probable  future 
need  of  the  Government  for  the  items. 

(ii)  The  residual  value  of  such  items. 

(iii)  Administrative  and  other  ex¬ 
penses  incident  to  handling  and  storage 
of  such  items. 

(iv)  The  probable  cost  of  reproduc¬ 
tion  of  such  items  in  event  of  future 
procurement. 

(2)  Classified  material  as  a  general 
rule  will  be  required  to  be  returned  re¬ 
gardless  of  the  criteria  as  established  in 
this  section. 

SUBPART  P — RESEARCH  AND  DEVELOPMENT 

§  602.1601  Loan  of  equipment.  Gov¬ 
ernment  property  acquired  for  research 
and  development  may  be  loaned  to  pri¬ 
vate  industrial  firms  and  educational 
institutions  for  use  in  privately  financed 
research  and  development  programs,  if 
such  programs  are  of  interest  to  the 
Government,  and  the  results  of  the  re¬ 
search  will  be  furnished  the  Government 
without  cost  to  the  Government.  Any 
such  loan  should  be  reflected  in  a  written 
agreement  setting  forth  the  terms  of  the 
loan,  and  the  benefits  to  be  derived  by 
the  Government. 


SUBPART  Q — IMPLEMENTATION  OF  MANUAL 
FOR  CONTROL  OF  GOVERNMENT  PROPERTY 
IN  POSSESSION  OF  CONTRACTORS 

§  602.1700  Scope  of  subpart.  This 
subpart  is  devoted  to  the  implementa¬ 
tion  of  the  “Manual  for  Control  of  Gov¬ 
ernment  Property  in  Possession  of 
Contractors”  (Appendix  B,  Part  413,  of 
this  title) .  The  term  Manual  as  herein¬ 
after  referred  to  in  this  subpart  means 
the  “Manual  of  Control  of  Government 
Property  in  Possession  of  Contractors.” 
The  number  in  parenthesis  after  each 
section  indicates  the  number  of  the 
paragraph  in  the  Manual  which  is  being 
implemented.  [101.1 

§  602.1701  Definitions.  [104.1 

§  602.1701-50  Custodial  records. 
Custodial  records  are  written  memoran¬ 
dums  of  any  description  or  type  used  for 
the  purpose  of  accounting  for  items  is¬ 
sued  to  plant  employees  from  tool  cribs, 
toolrooms,  stockrooms,  etc.,  such  as 
requisitions,  issue  slips,  receipts,  tool  re¬ 
ceipts,  tool  checks,  stock  record  books, 
etc.  [304.1  (c).] 

§  602.1703  Designation  of  Property 
Administrator.  Property  Administra¬ 
tors  serve  in  the  capacity  of  an  author¬ 
ized  representative  of  the  Contracting 
Officer,  and  will  be  designated  in  accord¬ 
ance  with  §§  590.451  and  590.452  of  this 
subchapter.  Post,  camp,  or  station  sup¬ 
ply  officers  designated  property  admin¬ 
istrators  as  an  additional  duty  should  be 
familiar  with  the  industrial  property 
control  procedure  and  must  be  able  to 
devote  the  time  necessary  to  industrial 
property  matters  as  part  of  the  Con¬ 
tracting  Officers  Staff.  The  Contract 
Administrator  will  not  perform  the 
duties  of  the  Property  Administrator 
without  prior  approval  of  the  Head  of 
the  Procuring  Activity.  [202  (a) .] 

§  602.1704  Sources  from  which  Gov^ 
ernment  property  may  be  furnished  or 
acquired.  [205.1 

§  602.1704-1  Military  installations  or 
other  contractors'  plants.  Property  may 
also  be  acquired  by  an  operating  Con¬ 
tractor  as  a  result  of  new  facility  con¬ 
struction  by  other  Contractors  under 
construction  contracts  with  the  Depart¬ 
ment  of  the  Army.  [205.1.1 

§  602.1705  General,  (a)  The  author¬ 
ity  to  authorize  exceptions  is  delegated 
to  Heads  of  Procuring  Activities  with 
power  of  redelegation  to  the  chiefs  of 
field  purchasing  offices,  the  acting  chiefs 
of  field  purchasing  offices,  or  alternates 
for  the  chiefs  of  field  purchasing  offices, 
selected  personally  by  Heads  of  Procur¬ 
ing  Activities.  Class  or  group  excep¬ 
tions  are  not  authorized.  Each  excep¬ 
tion  must  relate  to  a  specific  contract, 
specific  invitation  for  bids,  or  specific 
request  for  proposals,  and  be  covered  by 
a  suitable  change  in  the  contract  clause. 
[301  (a).l 

(b)  In  connection  with  the  approval 
of  the  Contractors’  control  records  and 
procedures  the  Contract  Administrator 
will  require  that  all  documents  or  types 
of  documents  run  in  one  or  more  un¬ 
broken  series  and  that  all  unused  or  de¬ 
stroyed  numbers  are  accounted  for  or 
that  equivalent  controls  exist  which  will 
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assure  that  all  documents  pertinent  to 
any  single  contract  are  considered  in  the 
property  record  of  that  contract.  1301 

(b).l 

(c)  Accounting  for  identical  items  of 
plant  equipment  valued  at  $500  or  less 
on  individual  stock  record  cards  or  his¬ 
torical  record  forms  in  accordance  with 
paragraph  304.3  of  the  Manual  is  not 
required.  Individual  item  accounting  is 
not  required  for  identical  items  of  furni¬ 
ture,  oIBce,  medical,  and  cafeteria  equip¬ 
ment,  regardless  of  price.  1301  (g).] 

(d)  Departmental  deviations: 

(1)  Property  shipped  out  for  repair 
with  no  parts  or  material  furnished  and/ 
or  no  significant  scrap  resulting  there¬ 
from,  may  be  accounted  for  as  a  suspen-se 
item  in  the  Military  Property  Account 
from  which  shipped.  Accounting  for 
property  under  Appendix  B,  Part  413  of 
this  title,  is  not  required  of  Contractors 
covering  property  shipped  out  for  repair 
under  §  596.150-5  of  this  subchapter. 

(2)  (i)  Parts  or  materials  furnished  to 
a  Contractor  on  a  contract  under  |  596.- 
150-5  of  this  subchapter  (other  than 
time  and  material  contracts)  will  be  con¬ 
sidered  as  expended  at  the  time  of  ship¬ 
ment  from  military  accounts,  provided 
such  shipments  are  made  only  on  the 
basis  of  specific  job  requirements.  Ship¬ 
ping  documents  will  be  used  as  credit 
vouchers  to  the  military  accounts  and 
will  show  the  name  of  the  officer  ad¬ 
ministering  the  contract  and  the  contract 
number  in  the  consignee  space.  Copies 
of  such  documents  will  be  furnished  the 
officer  administering  the  contract.  De¬ 
termination  of  the  amount  of  any  item 
to  constitute  a  “specific  job  requirement” 
and  what  quantities  should  be  furnished 
in  any  single  shipment,  will  be  the  re¬ 
sponsibility  of  the  Contracting  Officer. 

<ii)  The  Contracting  Officer  will  es¬ 
tablish  such  controls  as  he  determines 
expedient,  considering  the  value  of  such 
expended  items,  to  insure  the  proper 
consumption  of  the  articles  furnished. 
Any  residual  quantities  of  Government- 
furnished  parts  and  materials  will  be 
returned  to  stock.  Any  consequential 
scrap  shall  be  handled  under  appropriate 
disposal  procedures.  The  Contracting 
Officer  shall  maintain  in  the  contract  file 
such  record  of  actions  taken  as  is  con¬ 
sidered  by  him  to  be  necessary  to  protect 
the  interests  of  the  Government. 

(3)  When  a  purchase  order  or  con¬ 
tract  does  not  exceed  $5,000,  jigs,  pat¬ 
terns,  fixtures,  gages,  and  other  manu¬ 
facturing  aids  which  are  furnished  to  a 
Contractor  from  stocks  to  aid  in  the 
performance  of  work  may,  at  the  option 
of  the  Contracting  Officer,  be  accounted 
for  as  a  suspense  item  in  the  Military 
Account  from  which  shipped,  provided 
that  the  total  cost  thereof  does  not  ex¬ 
ceed  $1,000.  Accounting  for  such  prop¬ 
erty  under  Appendix  B,  part  413  of  this 
title,  is  not  required.  [301  (h).] 

(e)  Individual  item  accounting  is  re¬ 
quired  for  those  items  which  are  included 
in  a  standard  departmental  registration 
numbering  system  as  indicated  in 
§  602.1711-1  (a)  (2),  regardless  of  price. 
[301  (i).] 

Not®.  This  section  Is  also  applicable  to 
207.1,  Appendix  C. 


§  602.1706  Records  to  be  maintained 
by  Government  personnel.  [303.1 

f  602.1706-1  Records  of  specific  con¬ 
tracts  where  property  is  involved,  (a), 
Where  the  Government  maintains  prop¬ 
erty  control  records,  the  Property  Ad¬ 
ministrator  will  maintain  such  of  the 
records  mentioned  in  paragraph  304  of 
the  Manual,  as  may  be  required  to  main¬ 
tain  effective  property  control.  [303.1.1 

(b)  The  Contracting  OfiQcer  will  re¬ 
quire  that  the  Contractor  furnish  the 
historical  record  or  other  acceptable  re¬ 
ceipt  for  contract-or-acquired  Govern¬ 
ment  industrial  facilities  with  his  claim 
for  reimbursement.  If  the  contract  does 
not  contain  the  records  clause  prescribed 
in  §  406.203-7  of  this  title,  the  historical 
record  or  receipts  required  for  the  Prop¬ 
erty  Administrator  will  be  in  addition 
to  and  separate  from  those  required  to 
be  attached  as  supporting  documents  to 
the  original  copy  of  the  public  voucher. 
The  receipts  will  be  transmitted  to  the 
Property  Administrator  by  the  Contract¬ 
ing  Officer  after  his  certification  of  the 
voucher  for  payment.  [303.1  (c).l 

Note:  Paragraph  (b)  of  this  section  per¬ 
mits  the  auditor  to  verify  the  Contractor’s 
receipts,  prior  to  submission  to  the  Contract¬ 
ing  Officer. 

§  602,1707  Records  to  be  maintained 
by  the  Contractor. 

§  602.1707-1  Records  of  plant  equip- 
ment.  The  form  of  property  records  to 
be  maintained  for  plant  equipment  snail 
be  prescribed  by  the  respective  technical 
service,  giving  due  consideration  to  the 
provisions  of  SR  715-5-25.  In  addition 
to  the  exceptions  provided  for  in  sub- 
paragraphs  (a)  and  (b)  of  the  Manual, 
the  following  exception  also  is  appli¬ 
cable: 

Records  of  plant  equipment  priced  at 
$500  or  under  with  the  exception  pro¬ 
vided  for  in  1602.1705  ig).  Items  of 
plant  equipment  of  identical  nomencla¬ 
ture  and  operating  performance  for 
which  individual  item  accounting  is  not 
required  may  be  recorded  on  a  single 
record.  In  the  event  such  items  of  prop¬ 
erty  listed  on  a  single  record  have  serial 
numbers  and/or  manufacturer’s  number, 
these  numbers  will  be  listed  on  the  ap¬ 
propriate  record  or  on  a  single  support¬ 
ing  list.  [304.3.1 

§  602.1708  Numbering  property  ac¬ 
counts.  Property  account  serial  num¬ 
bers  specified  in  paragraph  15b,  AR 
35-6520,  need  not  be  obtained  from  Army 
commanders  for  accounts  established 
under  contracts  to  which  appendix  B  or 
C  of  Part  413  of  this  title,  are  applicable, 
but  rather  the  property  account  will  be 
identified  by  the  contract  number  and 
the  appropriate  regional  office  of  the 
Army  Audit  Agency  will  be  advised  as 
specified  in  §  606.206-8  (c)  of  this  sub¬ 
chapter.  For  the  purposes  of  para¬ 
graph  401.1  of  the  Manual,  the  digits 
which  designate  the  army,  technical 
service,  and  procurement  center  in  the 
property  identification  number  specified 
in  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion  will  be  accepted. 

(a)  Technical  service  code.  The  two- 
digit  technical  service  code  symbol 
established  in  paragraph  5n,  SR  715-5- 


25,  will  designate  the  owning  technical 
service.  The  two-digit  code  symbol  is 
as  follows : 

Department  of  the  Army 


Field  Force  elements _  00 

Ordnance  Corps _  01 

Quartermaster  Corps _  02 

Corps  of  Engineers _  03 

Transportation  Corps _  04 

Signal  Corps _  05 

Chemical  Corps _  06 

Army  Medical  Service _  07 


(b)  A  two-digit  procurement  center 
code  symbol  established  for  each  of  the 
procurement  centers  or  installations 
having  nation-wide  procurement  re¬ 
sponsibilities  within  the  technical  serv¬ 
ice  will  designate  the  center  having 
jurisdiction  over  the  item.  For  example, 
the  Ordnance  Ammunition  Center  may 
be  designated  “01”  and  the  Ordnance 
Tank  Automotive  Center  may  be  desig¬ 
nated  “02,”  etc.  In  the  case  of  Corps  of 
Engineers’  construction  activities,  divi¬ 
sion  engineer  offices  may  be  designated 
as  procurement  centers  and  assigned 
procurement  center  code  symbols  in  ac¬ 
cordance  with  this  procedure.  [305.1 

§  602.1709  Contractor’s  responsibil¬ 
ity  and  liability.  [402.1 

§  602.1709-1  Contractor  liabilit  y. 
No  separate  file  of  letters  of  advice  will 
be  maintained  for  the  property  auditors 
although  copies  of  such  letters  when 
questions  are  raised  by  auditors  may  be 
furnished  upon  request.  Channels 
through  which  such  letters  are  reviewed 
by  audit  personnel  lie  within  the  scope 
of  audit  instructions.  If  such  letters, 
however,  are  submitted  to  the  Chief, 
Army  Audit  Agency,  for  review  and  he 
concludes  that  further  action  is  desir¬ 
able,  he  will  so  state  in  writing  to  the 
chief  of  the  technical  service  concerned. 
Upon  review  of  the  above  communica¬ 
tion,  the  head  of  the  technical  service 
will  initiate  such  further  action  as  he 
considers  is  warranted  by  the  facts.  In 
all  cases,  he  will  advise  the  regional 
auditor  as  to  the  decision  reached. 
L402.2  (e).] 

§  602.1709-2  Shipment  and  receipt  of 
Government-furnished  property,  (a) 
It  shall  be  considered  adequate  for  prop¬ 
erty  control  purposes  and  within  the 
scope  of  the  Manual  for  operating  con¬ 
tractors  to  acknowledge  receipt  for  new 
facilities  constructed  under  separate 
construction  contracts  direct  with  con¬ 
struction  contractors  on  OCE  Form  290, 
if  accompanied  with  supporting  docu¬ 
ments.  The  above  shall  be  considered  as 
a  shipment  and  receipt  of  Government 
property  under  this  section. 

(b)  In  the  absence  of  a  transportation 
officer  or  agent,  the  Property  Adminis¬ 
trator  must  initiate  and  follow  to  con¬ 
clusion  necessary  action  with  respect  to 
any  discrepancies  incident  to  the  ship¬ 
ment  or  receipt  of  property  made  on  a 
Government  B/L  or  on  a  commercial 
B/L  for  conversion  to  Government  B  L 
at  destination.  For  appointment  of 
transportation  officer  or  agent  see  para¬ 
graph  3,  AR  55-105.  (Transportation  by 
commercial  means.)  [402.31 

§  602.1710  Reports  and  inspection. 
(a)  The  Property  Administrator  shall 
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secure  from  the  Contractor  (at  such  in¬ 
tervals  and  at  times  appropriate  to  the 
particular  contract  concerned,  as  deter¬ 
mined  by  the  Contract  Administrator) 
reports  showing  the  Contractor’s  pro¬ 
gram  for  the  maintenance,  repair,  pro¬ 
tection  and  preservation  of  Government 
Property  in  the  possession  of  the  Con¬ 
tractor  and  also  showing  the  extent  to 
which  the  Contractor  is  following  and 
adhering  to  said  program.  Where  the 
Contractor  has  a  well-established  main¬ 
tenance  and  protection  schedule  for  his 
own  equipment,  and  such  schedule  is  ap¬ 
proved  by  the  Property  Administrator, 
the  requirements  of  this  section  shall  be 
deemed  met  by  a  written  statement  to 
the  effect  that  Government  Property 
will  receive  the  same  treatment  as  that 
received  by  the  Contractor’s  own  equip¬ 
ment. 

(b)  The  Property  Administrator  shall 
conduct  periodic  inspections  of  the  phys¬ 
ical  condition  of  such  property  t»  deter¬ 
mine  the  adequacy  of  the  Contractor’s 
performance  of  the  scheduled  program. 
He  shall  report  promptly  in  writing  to 
the  Contract  Administrator  any  non- 
compliance  by  the  Contractor  with  the 
requirement  that  he  shall  properly  care 
for  Government  Property.  [201.1 

§  602.1711  Identification  of  Govern- 
ment  property.  Effective  immediately, 
procurement  center  code  symbols  will  be 
assigned  and  all  Government  property 
acquired  hereafter  for  Department  of  the 
Army  account  for  Contractor  use  will  be 
identified  as  prescribed  in  this  section. 
This  identification  shall  be  accomplished 
prior  to  delivery  as  part  of  the  purchase 
agreement,  by  the  Contractor,  or  by  the 
procuring  service,  as  applicable.  Gov¬ 
ernment  property  on  hand  or  on  order 
will  be  identified  as  prescribed  in  this 
section  when  the  equipment  is  prepared 
for  storage,  reactivated,  or  at  any  other 
convenient  occasion. 

§  602.1711-1  Identification  marking  of 
Government  property,  (a)  The  identi¬ 
fication  marking  of  Government  prop¬ 
erty  will  be  physically  aflaxed  to  the  item 
in  accordance  with  paragraph  401  of  the 
Manual.  The  identification  markings 
shall  consist  of  the  following  as  may  be 
applicable  for  the  particular  item  being 
identified : 

(1)  United  States  ownership.  “U.  S." 
'This  identification  symbol  is  applicable 
to  all  Government  property  except  as 
may  be  exempted  in  accordance  with 
paragraph  401.1  of  the  Manual.  The 
letters  “U.  S.”  will  be  permanently  affixed 
to  the  item  to  indicate  Government 
ownership.  For  those  items  not  requir¬ 
ing  a  registration  number  or  United 
States  Government  tag  number,  the  own¬ 
ing  technical  service  code  symbol,  as 
prescribed  in  §  602.1708a,  will  be  per¬ 
manently  affixed  immediately  following 
the  letters  “U.  S.”,  for  example,  “US-01,” 
etc. 

(2)  Registration  number.  This  num¬ 
ber  is  applicable  to  those  items  included 
within  a  standard  military  registration 
numbering  system  such  «is  motor  vehi¬ 
cles  (§  602.450  (a)),  materials  handling 
equipment,  railroad  equipment,  and  any 
other  applicable  items.  For  these  items, 
application  for  a  registration  number 
will  be  made  to  the  appropriate  technical 


service.  Assigned  registration  numbers 
will  be  physically  affixed  to  the  item  in 
accordance  with  applicable  instructions. 

(3)  Government  tag  number.  This 
number  is  applicable  to  those  items  for 
which  individual  item  accounting  is  re¬ 
quired  as  stipulated  in  §§  602.1705  (g) 
and  602.1707-1,  except  those  items  hav¬ 
ing  a  registration  number  as  prescribed 
in  subparagraph  (2)  of  this  paragraph. 
This  number  shall  be  the  Government 
property  identification  number  assigned 
in  accordance  with  paragraph  401.1  (c) 
of  the  Manual,  which  is  as  follows  for  the 
Department  of  the  Army: 

(i)  The  first  part  shall  be  the  letters 
*‘U.  S.”  to  indicate  <jk)vernment  owner¬ 
ship  as  prescribed  in  subparagraph  (1) 
of  this  paragraph. 

(ii)  The  second  part  shall  consist  of 
the  code  symbols  which  designate  the 
technical  service  and  procurement  center 
involved.  The  two-digit  code  which  in¬ 
dicates  technical  service  ownership  is 
given  in  §  602.1708  (a).  The  two-digit 
code  which  indicates  procurement  center 
jurisdiction  is  given  in  §  602.1708  (b). 

(iii)  The  third  part  shall  consist  of  a 
six-digit  serial  number.  'The  assignment 
of  serial  numbers  shall  be  in  nmnerical 
sequence  beginning  with  000,001.  Each 
procurement  center  having  a  code  sym¬ 
bol  as  prescribed  in  §  602.1708  (b)  will 
be  assigned  six  digits  beginning  with 
000,001  or  a  total  of  999,999  numbers  for 
property  control  purposes. 

(4)  Standard  commodity  classification 
code.  This  code  number  is  applicable 
to  metalworking  machinery  (SCC  codes 
3411  through  3419  and  3441  through 
3449)  included  in  or  subject  to  inclusion 
in  the  Department  of  Defense  publica¬ 
tion  “'The  Directory  of  Metalworking 
Machinery.”  This  identification  mark¬ 
ing  shall  be  the  expanded  10-digit 
Standard  Commodity  Classification 
Code  prescribed  in  paragraph  5a,  SR 
715-5-25. 

(b)  Based  upon  the  above  identifica¬ 
tion  marking  system,  a  vertical  milling 
machine  purchased  from  Government 
funds  for  production  of  medium  tanks 
on  a  procurement  program  assigned  to 
the  Ordnance  Tank  Automotive  Center 
could  have  the  following  identification 
marking: 

i  US-Ol-02-000.001  1 

j  SCC-3417-23-4(>-42  j 

[401  and  3071 

SUBPART  R — AUDIT  OF  INDUSTRIAL  PROPERTY 
RECORDS 

§  602.1801  Responsibility  for  audits. 

§  602.1801-1  Continental  United 
States.  Within  the  continental  United 
States,  and  for  contracts  administered 
from  the  continental  United  States,  the 
Army  Audit  Agency,  operating  i.s  a  func¬ 
tional  activity  of  the  Comptroller  of  the 
Army,  is  charged  with  the  operational 
performance  of  audits  of  industrial 
property  accounts. 

§  602.1801-2  Overseas.  Commanders 
of  major  oversea  commands  or  similar 
areas  are  responsible  for  the  operational 
performance  of  audits  of  industrial 
property  accounts  of  contracts  admin¬ 
istered  by  their  commands.  The  per¬ 


formance  of  these  audits  will  be  through 
audit  agencies  established  within  their 
commands  and  in  accordance  with  basic 
techniques  prescribed  by  the  Army 
Audit  Agency. 

§  602.1802  Purpose  of  audits.  The 
purpose  of  audits  of  industrial  property 
accounts  is  to  determine  and  report  to 
those  responsible  for  contract  adminis¬ 
tration  and  to  all  echelons  of  command, 
whether  accounting  for  and  disposition 
of  Government  property  has  been  ac¬ 
complished  in  accordance  with  applica¬ 
ble  regulations,  whether  the  controls 
being  exercised  are  adequate  and,  where 
the  need  exists,  to  make  appropriate 
recommendations  for  the  improvement 
of  controls  or  the  corrections  of  defi¬ 
ciencies. 

§  602.1803  Performance  of  audits. 

§  602.1803-1  Frequency.  Audits  nor¬ 
mally  will  be  performed  on  an  annual 
basis.  Special  or  more  frequent  audits 
may  be  performed  at  the  discretion  of 
the  regional  auditor  concerned  or  as 
directed  by  the  Chief,  Army  Audit 
Agency.  Requests  by  installations  for 
special  or  more  frequent  audits  will  be 
submitted  through  the  Head  of  the 
Procuring  Activity  to  the  regional  audi¬ 
tor.  Initial  audits  normally  will  be  made 
as  soon  as  practicable  after  inception  of 
contract  activity. 

§  602.1803-2  Scope  of  audit.  Selec¬ 
tive  audit  principles  will  be  employed  in 
the  performance  of  audits.  A  selective 
audit  reflects  the  overall  condition  of 
the  account  and  the  adequacy  of  the 
accounting  controls. 

§  602.1804  Reports  of  audits.  The 
report  of  audit  is  a  Government  admin¬ 
istrative  report  for  the  information  of 
all  echelons  of>|^ommand  and  operations 
concerned  with  contract  administration. 
The  report  of  audit  will  not  be  trans¬ 
mitted  to  the  Contractor,  but  informa¬ 
tion  necessary  to  form  the  basis  for 
corrective  action  may  be  discussed  with 
or  extracted  and  transmitted  to  the 
Contractor  by  the  Contracting  Officer, 
or  his  authorized  representative. 

§  602.1804-1  Distribution  and  action 
on  reports,  (a)  Distribution  of  rejjorts 
will  be  made  as  follows: 

(1)  The  original  and  one  copy  will 
be  forwarded  to  the  installation  com¬ 
mander  responsible  for  the  administra¬ 
tion  of  the  contract  or  contracts.  When 
more  than  one  contract  is  included  in  an 
audit  report  the  original  will  be  filed 
with  the  contract  property  control  rec¬ 
ords  of  the  first  contract  shown  on  the 
schedules  attached  to  the  report  and  an 
entry  will  be  made  in  the  property  con¬ 
trol  records  of  all  other  contracts  covered 
by  the  audit  showing  the  report  of  audit 
number,  date,  period  covered,  and  the 
contract  number  under  which  the  report 
of  audit  is  filed.  The  copy  of  the  report 
of  audit  will  be  retained  at  the  installa¬ 
tion  headquarters  for  administrative  use. 

(2)  One  copy  will  be  furnished  the 
Head  of  the  Procuring  Activity  admin¬ 
istering  the  contract  for  information, 
for  followup  action  where  required,  and 
for  retention  in  command  headquarters. 
Coordination  will  be  effected  by  the  Head 
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of  the  Procuring  Activity  with  other 
interested  services,  where  necessary. 

(b)  Upon  receipt  of  a  Report  of  Audit 
the  installation  commander  will  report 
within  15  days  to  the  Head  of  the  Pro¬ 
curing  Activity  the  action  taken  or  con¬ 
templated  and  target  date  for  comple¬ 
tion  with  respect  to  any  deficiencies  or 
recommendations  contained  in  the  Re¬ 
port  of  Audit.  Information  copy  of  this 
report  will  be  forwarded  to  the  regional 
auditor  by  the  installation  commander. 

(c)  The  Head  of  the  Procuring  Activ¬ 
ity  will  review  the  report  of  audit  and 
the  corrective  action  reported  by  the  in¬ 
stallation  commander  to  determine  the 
propriety  and  sufficiency  of  corrective 
action  taken  and  will  notify  the  regional 
auditor  when  any  deficiencies  reported 
have  been  adjusted.  If  adjustment  of 
deficiencies  will  be  delayed  more  than 
90  days  he  will  furnish  the  regional 
auditor  an  interim  advice  of  progress 
being  made  in  connection  therewith. 

§  602.1804-2  Clearance  of  deficien¬ 
cies.  After  verification  at  account  level, 
deficiencies  listed  on  reports  of  audit 
will  be  cleared  by  appropriate  entry  in  a 
subsequent  report  of  audit,  or  by  issu¬ 
ance  of  supplemental  reports  of  audit 
which  will  be  given  the  same  distribution 
as  the  original  reports. 

§  602.1805  Accounts  not  in  condition 
for  audit.  Accounts  will  be  reported  not 
in  condition  for  audit  when  audit  is 
found  to  be  impracticable  due  to  miss¬ 
ing  or  incomplete  records  or  an  abnormal 
number  of  errors. 

§  602.1805-1  Distribution  of  reports. 
Reports  of  accounts  not  in  condition 
for  audit  will  be  distributed  in  the  man¬ 
ner  prescribed  for  reports  of  audit  in 
§602.1804-1  (a),  except  that  the  Chief, 
Army  Audit  Agency,  will  furnish  a  copy 
to  The  Inspector  General. 

§  602.1805-2  Action,  (a)  Upon  re¬ 
ceipt  of  a  report  of  an  account  not  in 
condition  for  audit,  the  installation  com¬ 
mander  will  immediately  take  forceful 
action  necessary  to  have  the  records 
placed  in  an  acceptable  condition  for 
audit.  He  will  advise  the  Head  of  the 
Procuring  Activity  within  15  days  of  the 
action  taken  and  the  probable  date  of 
completion. 

(b)  The  Head  of  the  Procuring  Ac¬ 
tivity  will  review  the  report  of  account 
not  in  condition  for  audit  and  the  in¬ 
stallation  commander’s  report  of  cor¬ 
rective  action  to  determine  any  further 
action  necessary  and  will  advise  the  re¬ 
gional  auditor  promptly  of  the  action 
being  taken  and  the  probable  date  the 
account  will  be  in  condition  for  audit. 
In  the  event  corrective  action  is  not 
completed  within  90  days  from  the  date 
account  is  reported  not  in  condition  for 
audit,  the  regional  auditor  will  be  ad¬ 
vised  every  90  days  of  the  progress  to¬ 
ward  correction  until  the  account  is 
found  to  be  in  an  acceptable  condition 
for  audit. 

(c)  If  the  circumstances  are  such  as 
to  justify  a  waiver  of  accounting  require¬ 
ments  the  case  will  be  prepared  and  sub¬ 
mitted  in  accordance  with  SR  735-275-15 
(Deviations  and  waivers  of  industrial 
contract  property  accounting  require¬ 
ments). 
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Sec. 

603.000 

Scope  Of  part. 

603.101 

Subpart  A — Irtspection 

General. 

603.102 

Responsibility  for  inspection. 

603.102-1 

Inspection  interchange  agree¬ 

603.103 

ments. 

Inspection  requirements. 

603.105 

Contract  clauses. 

603.200 

Subpart  B— Acceptance 

General. 

603.202 

Acceptance  of  supplies  or  services 

603.250 

not  conforming  with  contract 
requirements. 

Marking  and  shipping. 

603.251 

Joint  procedures. 

603.252 

Rejections. 

§  603.000  Scope  of  part.  This  part 
deals  with  requirements  for  the  inspec¬ 
tion  and  acceptance  of  supplies  and 
services  procured  by  the  technical  serv¬ 
ices  and  all  other  authorized  procuring 
activities  of  the  Army  Establishment. 

SUBPART  A — INSPECTION 

1  603.101  General.  All  supplies  and 
services  procured  by  the  Army  Establish¬ 
ment  (including  those  manufactured  in 
the  plants  owned  and  operated  by  it) 
shall  be  inspected  and  accepted  in  ac¬ 
cordance  with  the  procedures  set  forth 
in  this  Part  and  in  SR  715-20-1  (Pro¬ 
curement  Inspection  Policies) .  Supplies 
and  Services  shall  be  inspected  and 
tested  by  or  under  the  supervision  of  an 
inspector  representing  the  Government 
unless  otherwise  expressly  provided  in 
the  contract.  All  military  procurement 
inspection  at  a  plant  shall  be  conducted 
by  a  single  military  inspection  activity 
unless  such  single  seiwice  inspection  is 
determined  to  be  impracticable. 

§  603.102  Responsibility  for  inspec¬ 
tion.  (a)  In  instances  where  inspection 
is  to  be  performed  at  destination,  ar¬ 
rangements  normally  will  be  made  to 
have  the  receiving  activity  perform  the 
necessary  inspection. 

(b)  Ports  of  embarkation  will  not  be 
required  to  perform  procurement  inspec¬ 
tion  of  a  technical  nature  for  other  ac¬ 
tivities  on  supplies  received  in  transit  for 
oversea  shipment. 

(c)  Perishable  subsistence  destined 
for  oversea  shipment  will  be  inspected 
for  condition  and  quantity  at  ports  of 
embarkation.  The  Transportation 
Corps  will  call  on  the  Quartermaster 
Corps  to  make  such  arrangements  as 
may  be  necessary  to  provide  the  tech¬ 
nical  inspection  required.  Brand  name 
items  purchased  for  authorized  resale 
normally  will  be  inspected  and  accepted 
at  destination. 

(d)  Inspection  at  ports  of  embarka¬ 
tion  of  supplies  destined  for  overseas 
shipment  will  be  accomplished  by  Con¬ 
tracting  Officers  or  their  designated  rep¬ 
resentatives  on  the  basis  of  tally  sheets 
evidencing  receipt  of  shipment  signed  by 
port  transportation  officers  or  other  des¬ 
ignated  officials  at  trans-shipment 
points. 

§  603.102-1  Inspection  interchange 
agreements.  In  arranging  for  inspec¬ 
tion,  consideration  will  be  given  to  the 
utilization  of  the  inspection  services  of 
other  Government  agencies.  Agree¬ 


ments  on  the  following  procedural  mat¬ 
ter  will  be  included  in  all  interchanges  of 
inspection  responsibilities: 

(a)  Inspection  procedures. 

(b)  Reporting  of  shipments. 

(c)  Accomplishment  of  paper  work, 
including  production  status  reports. 

(d)  Processing  of  shipping  documents. 

(e)  Agency  to  furnish  inspection 
gages,  measuring  instruments,  and  labo¬ 
ratory  facilities;  the  location  of  such  fa¬ 
cilities  Eis  well  as  the  expected  delivery 
date  of  inspection  gages  and  measuring 
instruments,  if  such  devices  are  required. 

§  603.103  Inspection  requirements. 
Inspection  shall  be  conducted  in  accord¬ 
ance  with  (a)  provision  of  the  contract, 
(b)  subchapter  A  of  this  title,  (c)  sub¬ 
chapter  G  of  this  title,  (d)  SR  715-20-1, 
and  (e)  instructions  issued  by  the  Pro¬ 
curing  Activity.  Requirements  for  ac¬ 
ceptance,  inspection,  testing,  or  other 
provisions  of  any  contract  are  not 
waived  hy  inclusion  of  items  on  Qualified 
Products  Lists. 

§  603.105  Contract  clauses.  The  con¬ 
tract  clauses  required  for  use  in  connec¬ 
tion  with  inspection  and  acceptance  are 
set  forth  in  Part  406  of  this  title. 

SUBPART  B — ACCEPTANCE 

§  603.200  General.  Acceptance  will 
be  made  as  promptly  as  practicable  after 
delivery;  however,  interests  of  the  Gov¬ 
ernment  shall  be  given  primary  consid¬ 
eration  in  this  connection.  When  the 
contract  provides  for  inspection  at 
source  and  it  has  been  determined  to  be 
in  the  best  interests  of  the  Government 
to  ship  prior  to  inspection,  such  ship¬ 
ment  may  be  made  if  the  Contractor 
agrees  to  bear  the  costs  which  may  be 
incurred  as  a  result  of  a  rejection  upon 
completion  of  the  required  inspection. 

§  603.202  Acceptance  of  supplies  or 
services  not  conforming  with  contract 
requirements.  Each  Procuring  Activity 
will  clearly  define  the  extent  to  which  its 
subdivisions  are  authorized  to  approve 
deviations  from  contract  requirements. 
Such  approvals  should  be  made  at  levels 
which  will  provide  the  utmost  rapidity 
of  decision  consistent  with  the  best  in¬ 
terests  of  the  Government.  Where  de¬ 
sirable,  for  reasons  of  urgency,  prac¬ 
ticality,  or  economy,  supplies  or  services 
which  fail  to  meet  all  contract  require¬ 
ments  may  be  accepted  under  special  cir¬ 
cumstances,  subject  to  equitable  adjust¬ 
ments  pricewise  or  otherwise  provided 
for  by  the  contract  and  which  are  in  the 
best  interests  of  the  Government. 

§  603.250  Marking  and  shipping,  (a) 
At  the  time  supplies  are  finally  accepted 
by  the  inspector.  Department  of  Defense 
stamps  will  be  used  as  necessary  to  show 
evidence  of  acceptance. 

(b)  Each  Procuring  Activity  will  pre¬ 
pare  and  distribute  to  their  inspection 
organizations  detailed  instructions  cov¬ 
ering  proper  handling  of  shipments  at 
Government  expense,  Government  bills- 
of-lading,  parcel  post  shipments,  ship¬ 
ment  by  Govei'iunent-owned  transporta¬ 
tion,  emergency  shipments,  guarding  of 
shipments  containing  classified  supplies 
and  services,  shipments  at  Contractor’s 
expense,  and  all  other  necessary 
instruction. 
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§  603.251  Joint  procedures.  All  in¬ 
spection  of  supplies  and  services  by  Army 
procuring  activities  will  be  consistent 
with  approved  standards  promulgated  by 
the  Department  of  Defense, 

§  603.252  Rejections,  (a)  Notifica¬ 
tion  of  rejections  will  be  given  the  Con¬ 
tractor  and  will  include  the  reasons  for 
rejection,  and  if  deemed  advisable,  any 
suggestions  that  might  help’  him  in  cor¬ 
recting  the  cause  of  rejection. 

(b)  Suitable  methods  of  properly 
identifying  rejected  material  will  be  es¬ 
tablished  by  the  procuring  activity  and 
will  be  employed  by  inspectors  in  order 
to  eliminate  any  possibility  of  the  Con¬ 
tractor’s  resubmitting  rejected  supplies 
on  which  the  deficiencies  have  not  been 
corrected.  Such  methods  also  will  in¬ 
clude  provisions  for  tagging,  marking,  or 
isolating  provisionally  rejected  supplies 
until  accepted  or  finally  rejected. 

(c)  Each  Procuring  Activity  will 
clearly  define  the  extent  to  which  its 
subdivisions  are  authorized  to  suspend 
work  on  contracts  involving  the  use  of 
Government-furnished  property  when  it 
appears  that  considerable  spoilage  will 
result.  The  technical  service  will  pre¬ 
scribe  in  detail  the  channels  for  report¬ 
ing  such  conditions.  In  each  case,  the 
Contractor  shall  be  notified  in  writing 
to  suspend  any  work  on  the  item  which 
includes  or  follows  the  operation  respon¬ 
sible  for  the  defect  until  the  dispute  is 
resolved  by  higher  authority. 

Part  604 — Contract  Cost  Principles 

See  Part  414  of  this  title. 


Part  605 — Procurement  Forms 

Sec. 

605.000  Scope  of  part. 

605.001  Temporary  format  of  part. 

605.004  Forms  for  formally  advertised 

construction  contracts  exceed¬ 
ing  $10,000. 

605.004-3  Instructions  for  use. 

605.004-4  Reproduction  of  forms. 

605.005  Negotiated  contract  form  (DD 

Forms  351,  351-1,  and  351-2). 
605.005-1  Conditions  for  use. 

605.006  Negotiated  contract  form  for 

stevedoring  services  (DD  Form 
674). 

605.007  Negotiated  utility  service  con¬ 
tract  forms. 

605.007-1  Short  form  of  utility  service 
contract  (DD  Form  671). 
605.008  Order  and  voucher  for  purchase 
of  supplies  and  services  (DD 
Form  738) . 

605.009  Master  contract  for  repair  and 
alteration  of  vessels  (DD 
Form  731). 

Subpart  O — General  Policy  (Temporary) 

605.1501  Applicability. 

605.1502  Contract  clauses. 

605.1502-1  IncorpKjratlon  by  reference  of 
general  provisions  (Standard 
Form  32) . 

605.1503  Deviations  from  approved  forms. 

605.1504  Procuring  activity  contract 

forms. 

605.1505  Statutory  authority. 

605.1506  Supply  of  forms. 

605.1506- 1  Forms  stocked  by  adjutant  gen¬ 

eral  publications  depots. 

605.1506- 2  Forms  not  stocked  by  adjutant 

general  publications  depots. 

605.1506- 3  Reproducible  masters. 

605.1506- 4  Preprinted  backs. 


Subpart  P— Additional  Approved  Contract  Forms 
(Temporary) 

Sec. 

605.1600  Scope  of  subpart. 

605.1601  Applicability. 

605.1602  Long  form  supply  contract. 

605.1602- 1  Formal  advertising  (Standard 

Forms  26,  30,  31,  32,  and  1036). 

605.1602- 2  Negotiated  (DD  Forms  351, 

351-1,  and  351-2). 

605.1603  Short  form  supply  contract. 

605.1603- 1  Formal  advertising  (Standard 

Forms  33,  32,  and  1036). 

605.1603- 2  Order  and  voucher  for  purchase 

of  supplies  and  services  (DD 
Form  738). 

605.1603- 3  Order  for  purchase  of  supplies 

or  services  (DD  Form  702). 

605.1604  Ck>nstruction  and  related  con¬ 

tracts. 

605.1604- 1  Formally  advertised  construction 

contracts. 

605.1604- 2  Engineer  construction  contract 

forms. 

605.1605  Lease  agreement;  Government- 

owned  personal  property. 

605.1606  Letter  contract. 

605.1606- 1  Cost  type. 

605.1606- 2  Fixed  price  type. 

605.1607  Service  contracts. 

605.1607- 1  Negotiated  utility  service  con¬ 

tract  (Short  Form)  (DD  Form 
671). 

605.1607- 2  Negotiated  utility  service  con¬ 

tract  (Long  Form). 

605.1607- 3  Contract  for  academic  instruc¬ 

tion  (DA  Form  357). 

605.1607- 4  Order  form  to  contract  for  aca¬ 

demic  instruction  (DA  Form 
358). 

605.1607- 5  Master  contract  for  repair  and 

alteration  of  vessels  (DD  Form 
731). 

605.1607- 6  Negotiated  contract  form  for 

stevedoring  services  (DD  Form 
674). 

605.1607- 7  Contract  for  off-duty  academic 

instruction  (DA  Form  588) . 

605.1607- 8  Order  form  to  contract  for  off- 

duty  academic  instruction 
(DA  Form  589). 

605.1608  Other  forms  pertaining  to  con¬ 

tracts. 

605.1608- 1  General  provisions;  cost  reim¬ 

bursement  supply  contract 
(DD  Form  748). 

605.1608- 2  Security  requirements  check  list 

(DD  Form  254). 

605.1608- 3  Abstract  of  bids. 

605.1608- 4  Standard  forms  of  bonds  for 

Government  contracts. 

605.1608- 5  Security  agreement  (DD  Form 

441). 

605.1609  Miscellaneous  contracts. 

605.1609- 1  Contract  of  sale  of  property 

(negotiated  sale). 

§  605.000  Scope  of  part.  This  part 
sets  forth  instructions  for  the  use  of  ap¬ 
proved  contract  forms.  Standard  Depart¬ 
ment’  of  Defense,  and  Department  of  the 
Army,  which  are  prescribed  for  use 
within  the  Army  Establishment.  Al¬ 
though  most  forms  used  in  procurement 
appear  either  in  Part  415  of  this  title  or 
this  part,  some  forms  appear  in  the  part 
covering  the  subject  to  which  they  are 
related.  For  example.  Part  407  of  this 
title  and  Part  597  of  this  subchapter — 
Termination  of  Contracts  list  forms  used 
in  connection  with  termination  of  con¬ 
tracts.  Another  example  is  the  coverage 
of  DD  Form  448  (Military  Interdepart¬ 
mental  Purchase  Request)  Part  403  of 
this  title  and  Part  593  of  this  subchap¬ 
ter — Coordinated  Procurement. 

§  605.001  Temporary  format  of  part. 
This  part  follows  the  temporary  format 


used  in  Subchapter  A  of  this  title,  where 
applicable.  In  addition,  a  temporary 
Subpart  O — General  Policy  and  a  tem¬ 
porary  Subpart  P — Additional  Approved 
Contract  Forms  of  this  part  are  added. 

§  605.004  Forms  for  formally-adver- 
Used  construction  contracts  exceeding 
$10,000.  Section  415.004  of  this  title  pre¬ 
scribes  forms  for  mandatory  use  in  for¬ 
mally  advertised  construction  contracts 
exceeding  $10,000.  Because  the  pre¬ 
scribed  forms  include  labor  provisions 
required  to  be  inserted  in  construction 
contracts  by  Part  411  of  this  title,  use  of 
the  forms  is  recommended  in  formally 
advertised  construction  contracts  in 
amounts  in  excess  of  $2,000  up  to  and 
including  $10,000.  For  related  forms,  see 
§  605.1604. 

§  605.004-3  Instructions  for  use.  (a)' 
The  use  of  additional  contract  provisions 
consistent  with  those  contained  in  the 
standard  forms  is  authorized ;  and,  where 
required  elsewhere  in  Subchapter  A  of 
this  title  or  this  subchapter,  the  use  of 
such  additional  provisions  is  mandatory. 
Changes  or  additional  provisions  incon¬ 
sistent  with  those  contained  in  the 
standard  forms  shall  be  incorixirated 
when  required  by  any  other  part  of  Sub¬ 
chapter  A  of  this  title  or  this  subchapter, 
and  may  be  incorporated  when  author¬ 
ized  on  an  optional  basis  by  any  other 
part  of  Subchapter  A  of  this  title  or  this 
subchapter.  In  the  event  that  a  change 
or  additional  provision  inconsistent  with 
those  contained  in  the  standard  forms 
is  neither  required  nor  authorized  by  any 
other  part  of  Subchapter  A  of  this  title 
or  this  subchapter,  request  for  authority 
to  make  such  change  or  incorporate  such 
additional  provision  in  any  construction 
contract  to  be  let  pursuant  to  formal 
advertisement  shall  be  submitted  for  ap¬ 
proval  to  the  Office  of  the  Assistant  Chief 
of  Staff,  G-4,  Department  of  the  Army, 
Washington  25,  D.  C.,  Attn:  Chief,  Pur¬ 
chases  Branch.  If  approval  is  granted, 
a  copy  of  the  change  or  additional  pro¬ 
vision  so  approved  shall  be  forwarded  by 
the  approving  authority  to  the  General 
Services  Administration. 

(b)  Standard  Form  23  (Construction 
Contract)  and  Standard  Form  23 A 
(General  Provisions)  also  may  be  uti¬ 
lized  for  negotiated  lump-sum  construc¬ 
tion  contracts. 

§  605.004-4  Reproduction  of  forms. 
Die-impressed  stencils  of  Standard 
Forms  20  and  21  are  stocked  in  adjutant 
general  publications  depots.  To  dis¬ 
tinguish  requisitions  for  stencils  from 
cut  sheet  forms,  include  the  word 
“stencil”  in  parentheses.  For  example: 
Standard  Form  21  (Stencil). 

§  605.005  Negotiated  contract  form 
iDD  Forms  351.  351-1,  and  351-2). 

§  605.005-1  Conditions  for  use.  (a) 
The  form  shall  be  used  in  conjunction 
with  Standard  Form  32  (General  Provi¬ 
sions)  or  such  provisions  as  may  be  au¬ 
thorized  for  incorporation  in  particular 
classes  of  contracts.  Standard  Form  36 
(Continuation  Sheet)  may  be  used  to 
provide  additional  space  if  DD  Form 
351-1  (Schedule  Page)  is  not  sufficient. 
As  to  incorporation  by  reference  of 
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Standard  Form  32  (General  Provisions) , 
see  §  605.1502-1. 

(b)  Authority  is  granted  in  efifecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
from  the  following  forms  to  the  extent 
indicated; 

(1)  Negotiated  Contract  (Signature 
Page) — DD  Form  351-2.  Delete  from 
the  form : 

"The  Contractor  represents  that  the 
aggregate  number  of  employees  of  the 
Contractor  and  its  affiliates  is  □  500  or 
more,  □  less  than  500." 

(2)  General  Provisions — Standard 
Form  32.  Same  deviations  as  prescribed 
in  §  605.1602-1  (e)  (2). 

§  605.006  Negotiated  contract  form 
for  stevedoring  services  (DD  Form  674). 
The  text  of  DD  Form  674  (Contract  for 
Stevedoring  Services),  1  November  1952, 
is  published  in  Transportation  Corps 
Procurement  Instructions.  Since  the 
form  will  not  be  printed  and  stocked, 
local  reproduction  is  authorized,  as  re¬ 
quired.  It  is  necessary  only  for  those 
Contracting  Officers  who  have  occasion 
to  execute  contracts  for  stevedoring 
services  to  be  in  possession  of  the  text 
of  DD  Form  674. 

§  605.007  Negotiated  Utility  service 
contract  forms. 

§  605.007-1  Short  form  of  utility  serv¬ 
ice  contract  (DD  Form  671). 

(a)  Instructions  for  use  of  this  form 
are  published  in  SR  420-470-2.  (Utility 
service  contracts.) 

(b)  Multiple  Service  Locations  Clause 
and  Connection  Charge  Clause  are  au¬ 
thorized  also  for  use  in  connection  with 
this  short  form.  See  §  605.1607-2. 

(c)  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
from  this  form  to  the  extent  indicated: 

(1)  Paragraph  7 — Convict  Labor: 
Delete  paragraph. 

(2)  Paragraph  8 — Nondiscrimination 
In  employment:  Delete  paragraph.  See 
§  596.050  (b)  (1)  (iv)  of  this  subchapter. 

(3)  Paragraph  9 — ^Disputes:  Substi¬ 
tute  "Disputes"  clause  prescribed  in 
S  596.103-12  (c)  of  this  subchapter. 

§  605.008  Order  and  voucher  for  “pur¬ 
chase  of  supplies  and  services  (DD  Form 
738).  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
from  DD  Form  738  to  the  extent  indi¬ 
cated: 

(a)  Clause  1 — Disputes:  Substitute 
“Disputes”  clause  prescribed  in  §  596.- 
103-12  (c)  of  this  subchapter. 

(b)  Clause  2 — Convict  Labor:  Delete 
clause. 

(c) ' Clause  3 — ^Nondiscrimination  in 
Employment;  Delete  clause.  See 
S  596.050  (b)  (1)  (iv)  of  this  subchapter. 

§  605.009  Master  contract  for  repair 
and  alteration  of  vessels  (DD  Form 
731) — (a)  Applicability.  DD  Form  731 
is  prescribed  for  use  in  ConUS  for  con¬ 
tracting  for  the  repair  and  alteration  of 
vessels  and  other  floating  equipment, 
except  for  minor  repairs  accomplished 
while  the  vessel  remains  in  the  possession 
of  the  Government. 


(b)  Conditions  for  use.  (1)  Provi¬ 
sions  of  this  subchapter  such  as  those 
that  are  applicable  to  approval  of 
awards,  pre-award  surveys,  procurement 
action  reporting,  advertising,  and  au¬ 
thority  to  negotiate  apply  to  the  place¬ 
ment  of  individual  job  orders  rather 
than  to  the  master  contract  itself. 

(2)  The  provisions  of  DD  Form  731 
relating  to  Government  property  do  not 
conform  to  Part  412  of  this  title.  Job 
orders  placed  imder  DD  Form  731  con¬ 
tracts  are  exempt  from  the  requirements 
of  Part  412  and  Appendix  B  of  Part  413 
of  this  title.  However,  provisions  not  in 
conflict  with  DD  Form  731  may  be  in¬ 
cluded  in  individual  job  orders  making 
Government  property  furnished  under 
such  job  orders  subject  to  specific  re¬ 
quirements  of  Appendix  B  of  Part  413  of 
this  title. 

(3)  Clause  3  (b)  of  DD  Form  731  is  in 
substance  a  provision  for  the  placement 
of  letter  contracts  for  vessel  repair  work. 
Accordingly,  all  orders  placed  under 
Clause  3  (b)  are  subject  to  the  provisions 
of  subchapter  A,  chapter  IV  and  this 
subchapter  relating  to  letter  contracts. 

(4)  For  all  contracts  entered  into  by 
the  Department  of  the  Army  on  DD 
Form  731,  all  of  Clause  8,  paragraph  (e) , 
will  be  deleted  except  the  last  sentence. 

(5)  Clause  23  of  DD  Form  731  entitled 
"Walsh-Healey  Public  Contracts  Act"  is 
not  applicable  to  contracts  for  the  repair 
and  alteration  of  vessels  entered  into  by 
the  Army.  The  Davis-Bacon  Act  is  not 
applicable  to  contracts  for  the  repair  or 
alteration  of  vessels  when  the  work  is 
placed  through  competitive  bidding  and 
the  place  of  performance  is  not  known 
at  the  time  when  bids  are  invited  or  to 
job  orders  of  $2,000  or  less  in  amount. 
The  following  additional  clause  shall  be 
included  in  all  contracts  entered  into  by 
the  Army  on  DD  Form  731; 

Clause  39.  Alteration  in  Contract. 

The  following  alterations  have  been  made 
In  the  provisions  of  this  contract: 

(a)  Clause  entitled  "Walsh-Healey  Public 
Contracts  Act,  is  deleted. 

(b)  In  each  case  where  the  Davis-Bacon 
Act  is  applicable  to  a  job  order  issued  under 
this  contract,  such  job  order  will  have  at¬ 
tached  thereto,  and  will  Incorporate  by 
reference,  the  standard  Davis-Bacon  clause 
prescribed  by  the  Armed  Services  Procure¬ 
ment  Regulation  together  with  the  schedule 
of  wage  determinations  made  by  the  Secre¬ 
tary  of  Labor  for  the  work  covered  by  such 
job  order. 

(6)  Contracts  entered  into  on  DD  Form 
731  will  be  numbered  in  accordance  with 
§  606.203-4  of  this  subchapter.  Each  job 
order  issued  under  such  contracts  shall 
contain  a  reference  to  the  number  of  the 
master  contract  under  which  it  is  issued. 

SUBPART  O — GENERAL  POLICY  (TEMPORARY) 

§  605.1501  Applicability.  See  §  596.050 
of  this  subchapter.  Use  of  procurement 
forms  is  governed  by  subchapter  A, 
Chapter  IV  of  this  title,  this  subchapter. 
Army  Procurement  Circulars,  or  such 
other  special  regulations  or  directives 
as  may  be  indicated  for  the  particular 
contract  concerned. 

§  605.1502  Contract  clauses — (a)  In¬ 
corporation  by  reference.  Some  con¬ 
tract  clauses,  which  are  to  be  included 
when  a  particular  contract  form  is  used. 


are  not  set  forth  in  the  form  but  are 
incorporated  by  reference  to  sections  of 
subchapter  A,  Chapter  rv  or  this  sub¬ 
chapter. 

(b)  Modification.  Some  of  the  short 
contract  forms  contain  shorter  or  mod- 
ifled  versions  of  contract  clauses.  In 
such  cases,  the  use  of  the  shorter  or 
modified  versions  is  authorized  notwith¬ 
standing  the  provisions  of  this  sub¬ 
chapter. 

§  605.1502-1  Incorporation  by  refer¬ 
ence  of  general  provisions  (U.  S.  Stand¬ 
ard  Form  32).  To  facilitate  bidding  by 
prospective  bidders  on  formally  adver¬ 
tised  invitati(Mis  for  bids  and  requests 
for  proposals,  and  to  eliminate  unneces¬ 
sary  distribution  of  Standard  Form  32 
(General  Provisions  (Supply  Contract) ) 
and  other  general  provisions  normally 
incorporated  into  the  contracts  entered 
into  by  the  particular  purchasing  office. 
Heads  of  Procuring  Activities  may  au¬ 
thorize  the  incorporation  by  reference  of 
Standard  Form  32  and  such  other  gen¬ 
eral  provisions  as  are  determined  to  be 
desirable  and  appropriate  in  invitations 
for  bids  and  requests  for  proposals  in 
accordance  with  the  procedure  outlined 
below: 

(a)  The  Standard  Form  32  and  addi¬ 
tional  general  provisions  as  determined 
appropriate  may  be  combined  in  a  single 
booklet.  Such  booklet  must  be  identified 
as  Standard  Supply  Contract  Provisions 
and  show  the  agency  responsible  for  its 
issuance,  the  effective  date,  and  the  date 
of  latest  revision  as  it  is  revised  from 
time  to  time.  The  provisions  of  Stand¬ 
ard  Form  32  incorporated  in  the  booklet 
must  be  properly  identified  as  such  and 
printed  as  a  unit.  As  an  alternative, 
copies  of  Standard  Form  32  may  be  req¬ 
uisitioned  and  bound  with  or  attached  to 
additional  general  provisions  authorized 
by  the  Head  of  the  Procuring  Activity. 

(b)  The  word  "attached”  will  be  de¬ 
leted  from  the  face  sheet  of  Invitations 
for  Bids  and  Requests  for  Proposals,  and 
the  attached  schedule  or  continuation 
sheet  will  contain  a  statement  to  the  ef¬ 
fect  that  "Standard  Contract  Provisions 
(properly  identified  by  title  and  date), 
receipt  of  a  copy  of  which  is  acknowl¬ 
edged  by  the  bidder,  are  incorporated 
herein  and  made  a  part  hereof  with  such 
deletions,  additions,  and  amendments,  if 
any,  as  are  set  forth  below.”  Copies  of 
the  “Standard  Supply  Contract  Provi¬ 
sions”  will  not  be  distributed  to  all  pros¬ 
pective  bidders  on  the  agency’s  mailing 
list.  Instead,  one  copy  will  be  furnished 
to  each  prospective  bidder  each  time 
such  bidder  is  invited  to  bid  on  a  par¬ 
ticular  procurement, 

(c)  Appropriate  steps  will  be  taken  to 
insure  proper  distribution  of  the  general 
provisions  to  all  Government  agencies 
and  activities  concerned  with  the  per¬ 
formance  and  payment  of  contracts  to 
which  the  provisions  apply.  Once  such 
distribution  has  been  made,  no  addi¬ 
tional  copies  need  be  furnished  to  such 
agencies  and  activities,  unless  specifically 
requested,  until  such  time  as  the  general 
provisions  are  revised. 

(d)  This  procedure  is  proper  for  use 
in  formally  advertised  contracts,  re¬ 
quests  for  proposals,  negotiated  con¬ 
tracts.  and  purchase  orders. 
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(e)  General  provisions  developed  or 
approved  by  the  Head  of  a  Procuring  Ac¬ 
tivity  may  be  modified  from  time  to  time 
to  increase  or  limit  their  scope  as  de¬ 
termined  to  be  necessary  or  desirable 
provided  that  the  requirements  of  this 
section  are  met  and  provided  that  any 
modifications  do  not  deviate  from  the 
policies  set  forth  in  subchapter  A,  chap¬ 
ter  IV  and  this  subchapter. 

§  605.1503  Deviations  from  approved 
forms — (a)  General.  Deviations  in  for¬ 
mat,  size,  or  contents  of  approved  forms 
are  prohibited  except  as  authorized  by 
subchapter  A,  chapter  IV  of  this  title  or 
this  subchapter  unless  prior  written 
approval  is  obtained  in  each  case  from 
the  Chief,  Purchases  Branch,  Office  of 
the  Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army. 

(b)  Local  reproduction.  The  fact 
that  authority  may  have  been  previously 
granted  for  local  reproduction,  or  for 
procurement  of  reproducible  masters,  of 
certain  approved  forms  does  not  of  itself 
authorize  deviations  in  the  format  or 
size.  Separate  authority  for  such  devi¬ 
ations  is  necessary.  However,  approval 
of  The  Adjutant  General  for  the  first 
procurement  of  a  reproducible  master 
will  suffice  for  subsequent  procurements 
of  the  same  master  until  otherwise  noti¬ 
fied  by  The  Adjutant  General. 

(c)  Translations.  To  facilitate  pro¬ 
curement  in  foreign  countries,  authority 
is  granted  to  reproduce  a  translation  of 
any  form.  Either  a  bilingual  form  may 
be  utilized,  or  the  translation  may  be 
printed  as  a  separate  form.  When  the 
foreign  language  translation  is  printed 
as  a  separate  form,  it  will  be  attached 
to  its  corresponding  approved  form.  In 
either  instance  both  the  foreign  language 
translation  and  the  approved  English 
text  will  contain  a  statement  that  in  the 
event  of  a  disagreement  in  the  text  of 
the  English  and  foreign  translations,  the 
English  text  will  govern. 

§  605.1504  Procuring  activity  con¬ 
tract  forms.  Some  Procuring  Activity 
forms  previously  have  been  approved  for 
particular  use  by  the  Chief,  Purchases 
Branch,  Office  of  the  Assistant  Chief  of 
Staff,  G-4,  Department  of  the  Army. 
Because  of  their  special  nature,  the 
forms  are  excluded  from  the  provisions 
of  §§  605.1501  and  596.050  of  this  sub¬ 
chapter.  Procuring  Activities  may  con¬ 
tinue  to  use  such  forms  provided  the 
forms  are  not  inconsistent  with  policies 
of  subchapter  A,  chapter  IV  of  this  title 
or  this  subchapter.  See  §  596.050  of  this 
subchapter. 

§  605.1505  Statutory  authority.  Dur¬ 
ing  the  period  of  national  emergency, 
negotiation  of  contracts  will  be  accom¬ 
plished  in  accordance  with  §  402.201  of 
this  title  and  §  592.201  of  this  subchap¬ 
ter.  The  contract  document  will  cite  as 
authority  Section  2  (c)  (1)  of  the  Armed 
Services  Procurement  Act  of  1947  and 
Presidential  Proclamation  2914.  See 
§  592.201-2  (a)  of  this  subchapter. 

When  a  printed  contract  form  citing 
some  other  authority  is  used  to  prepare 
a  contract,  the  outdated  authority  will 
be  lined  out  and  the  correct  citation  sub¬ 
stituted  therefor. 


§  605.1506  Supply  of  forms.  Quanti¬ 
ties  of  forms  requisitioned  or  procured 
by  using  installations  will  be  limited  to 
provide  for  minimum  stocks  consistent 
with  economical  procurement,  necessary 
to  meet  current  requirements. 

§  605,1506-1  Forms  stocked  by  ad¬ 
jutant  general  publications  depots.  Un¬ 
less  otherwise  stated,  the  procurement 
forms  listed  in  this  subchapter  are  pro¬ 
cured  by  The  Adjutant  General  and  are 
stocked  in  adjutant  general  publications 
depots.  Requisitions  for  forms  will  be 
submitted  through  normal  publications 
supply  channels.  Most  procurement 
forms  are  printed  either  as  cut  sheet 
forms  or  as  multiple  part  manifold 
forms. 

(a)  Cut  sheet  forms.  An  example  of 
a  cut  sheet  is  Standard  Form  30  (Invi¬ 
tation  and  Bid)  which  is  printed  on 
tissue  paper.  This  weight  of  paper  per¬ 
mits  preparation  of  an  original  and  nine 
carbon  copies  at  a  time.  Another  exam¬ 
ple  is  Standard  Form  32  (General  Provi¬ 
sions),  which  also  is  printed  as  a  cut 
sheet.  In  this  case,  however,  because  no 
typing  is  required  and  because  the  form 
is  printed  on  both  sides  of  the  paper,  a 
heavier  weight  paper  is  used. 

(b)  Multiple  part  manifold  forms. 
An  example  of  a  multiple  part  is  DD 
Form  738  (Order  and  Voucher  for  Pur¬ 
chase  of  Supplies  or  Services).  This 
form  is  an  eight-part,  carbon  inter¬ 
leaved,  manifold  form  of  snap  out  con¬ 
struction.  The  first  part  is  the  original ; 
each  of  the  other  parts  is  a  memorandum 
copy  of  the  original. 

§  605.1506-2  Forms  not  stocked  by 
adjutant  general  publications  depots. 
Certain  forms  of  limited  application  are 
the  responsibility  of  the  principal  using 
service  or  of  an  agency  having  primary 
interest.  For  example.  DD  Form  674 
(Contractor  for  Stevedoring  Services)  is 
the  responsibility  of  the  Transportation 
Corps.  The  form  is  neither  procured  nor 
stocked  by  The  Adjutant  General.  In 
this  case,  the  Transportation  Corps  has 
printed  and  distributed  the  text  of  the 
form,  authorizing  local  reproduction  as 
required.  See  also  §  605.1504. 

§  605.1506-3  Reproducible  masters — 
('ll)  General.  The  Adjutant  General 
generally  will  not  stock  reproducible 
masters  for  procurement  forms.  He 
may,  however,  authorize  local  procure¬ 
ment  of  reproducible  masters  where  the 
Head  of  a  Procuring  Activity  has  ap¬ 
proved  their  use. 

(b)  Excessive  duplication  and  distri¬ 
bution  of  contractual  documents  prohib¬ 
ited.  It  is  the  policy  of  the  Department 
of  the  Army  that  the  number  of  copies 
of  contractual  documents  for  any  partic¬ 
ular  procurement  be  kept  to  a  minimum. 
Copies  will  be  limited  to  those  required 
for  essential  administration  and  trans¬ 
mission  of  contractual  information.  Ex¬ 
cessive  duplication  and  distribution  is 
prohibited. 

(c)  When  required.  Some  installa¬ 
tions  may  be  unable  to  utilize  the  mul¬ 
tiple  part  forms  or  may  require  more 
than  10  copies,  including  the  original,  of 
cut  sheet  forms.  Where  authorized  in 
such  cases,  reproducible  masters  (hecto- 
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graph,  stencil,  offset)  may  be  utilized  to 
produce  multiple  copies. 

(d)  Requests  and  justification.  Except 
where  otherwise  provided  in  this  sub¬ 
chapter,  requests  for  the  use  and  local 
procurement  of  reproducible  masters 
will  be  submitted  by  letter  to  the  Head 
of  the  Procuring  Activity  concerned. 
Requests  will  include  the  proposed  dis¬ 
tribution  list  of  the  form  together  with 
the  number  of  copies  required  for  each 
addressee.  The  requesting  installation 
must  justify  the  requirement  for  each 
copy.  The  requesting  installation  will 
state  also  the  number  of  procurements 
for  which  the  form  is  used  in  a  particu¬ 
lar  period. 

(e)  Approval  of  requests.  (1)  Nor¬ 
mally,  blanket  approval  for  the  use  of 
reproducible  masters  should  not  be 
given.  Preferably,  requests  should  be 
approved  on  an  installation  basis. 
When  the  Head  of  the  Procuring  Activ¬ 
ity  concerned  is  satisfied  that  the  re¬ 
quirements  of  this  section  have  been 
met.  he  may  approve  the  use  of  repro¬ 
ducible  masters.  However,  such  approv¬ 
als  must  be  forwarded  to  The  Adjutant 
General,  Department  of  the  Army, 
Attn:  Chief,  Publication  Branch  for  au¬ 
thority  for  local  procurement  of  repro¬ 
ducible  masters  in  compliance  with 
AR  310-40  (Forms). 

(2)  Exceptions  to  the  procedure  stated 
in  subparagraph  (1)  of  this  paragraph 
are  approvals  of  requests  for  reproduc¬ 
ible  masters  of  DD  Forms  738  and  738-1. 
Requests  will  be  forwarded  by  the  Head 
of  the  Procuring  Activity  to  The  Adjutant 
(jeneral.  Department  of  the  Army,  Attn : 
Chief,  Publications  Branch,  Through: 
Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Attn:  Chief,  Pur¬ 
chases  Branch.  Generally,  requests  will 
be  disapproved  because  the  form  is  used 
mainly  for  purchases  of  $1,000  or  less. 
The  purpose  of  small  purchase  proce¬ 
dures  is  to  achieve  minor  procurement 
with  a  minimum  of  administrative  time 
and  effort.  For  the  bulk  of  small  pur¬ 
chases,  adequate  distribution  is  provided 
by  the  multiple  part  forms.  However, 
unusual  local  circumstances  may  require 
reproducible  masters.  If  in  such  cases 
it  would  be  advantageous  to  the  Govern¬ 
ment,  approval  may  be  granted. 

(f)  Use.  The  Contracting  Officer  at 
installations  authorized  to  procure  and 
use  reproducible  masters  will  insure  that 
such  masters  do  not  deviate  from  the 
approved  format.  See  APP  §  605.1503 
(b) .  He  will  be  responsible  also  for  their 
use  in  accordance  with  the  provisions  of 
this  section. 

(g)  Quantities  procured.  Factors  con¬ 
sidered  by  Contracting  Officers  in  de¬ 
termining  quantities  of  reproducible 
masters  to  be  procured  will  include:  (1) 
Current  operational  needs  and  (2)  eco¬ 
nomical  procurement.  As  a  guide,  in¬ 
stallation  stocks  normally  should  not 
exceed  a  6 -month  supply  level. 

§  605.1506-4  Preprinted  backs.  The 
terms  and  conditions  of  the  Invitation 
for  Bids  which  appear  as  the  back  of 
Standard  Forms  30  and  33  are  identical 
and  have  been  printed  as  one  standard 
back.  The  standards  back  will  be  used 
as  ruhoff  paper  when  reproducing  multi¬ 
ple  copies  of  the  face  of  the  forms  from 
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reproducible  masters.  Supplies  of  the 
standard  backs  are  available  from  ad¬ 
jutant  general  publicaticms  depots. 

SUBPART  P — ADDITIONAL  APPROVED  CONTRACT 
FORMS  (TEMPORARY) 

S  605.1600  Scope  of  subpart — (a) 
General.  This  sulHiart  lists  and  sets 
forth  instructions  for  additional  ap¬ 
proved  contract  forms.  The  forms  listed 
herein  formerly  appeared  in  Subpart  E, 
Part  596  of  this  subchapter. 

(b)  Changes  of  content.  From  time 
to  time  Subchapter  A,  Chapter  IV  of  this 
title  will  incorporate  Standard  Forms 
listed  in  this  subpart  or  will  announce 
new  forms  which  replace  existing  DA 
Forms.  In  such  cases,  instructions  per¬ 
taining  to  the  forms  will  be  deleted  from 
these  sections. 

§  605.1601  Applicability.  See  §§  596.- 
050  of  this  subchapter  and  605.1501. 

§  605.1602  Long  form  supply  contract, 

§605.1602-1  Formal  advertising 
{Standard  Forms  26,  30,  31,  32  and 
1036).  (a)  This  form  of  contract  con¬ 
sists  of  Standard  Form  26  (Award), 
Standard  Form  30  (Invitation  and  Bid), 
Standard  Form  31  (Schedule),  and 
Standard  Form  32  (General  Provisions). 
Standard  Form  36  (Continuation  Sheet) 
will  be  used  to  provide  additional  space 
if  Standard  Form  26  (Award)  does  not 
provide  sufficient  space.  Standard  Form 
1036  (Statement  and  Certificate  of 
Award)  is  also  required  to  be  executed 
in  connection  with  formally  advertised 
contracts.  (See  §§  591.405  (c)  (3), 

591.406.5  (a)  and  591.450  (d)  of  this 
subchapter.)  As  to  incorporation  by 
reference  of  Standard  Form  32  (General 
Provisions),  see  605.1502-1. 

(b)  ITie  decision  as  to  the  use  of  the 
long  form  method  or  the  short  form 
method  (§  605.1603-1)  for  particular  pro¬ 
curements  is  discretionary  with  the  Con¬ 
tracting  Officer  subject  to  such  limiting 
instructions  as  may  be  issued  by  the 
Head  of  the  Procuring  Activity  con¬ 
cerned.  Heads  of  Procuring  Activities 
should  standardize  as  much  as  possible, 
where  practicable,  on  the  use  of  either 
the  long  form  method  or  the  short 
form  method.  See  in  Uiis  connection 
§  605.1506-4  as  to  the  separate  form  of 
preprinted  back  of  Standard  Form  30. 

(c)  TTie  statement  of  availability  of 
fimds  and  citation  of  the  appropriation 
allotment  will  be  inserted  in  the  “Ac¬ 
counting  and  Appropriation  Data”  block 
of  Standard  Form  31.  Invitations  for 
bids  which  will  result  in  indefinite  quan¬ 
tity  contracts  will  contain  a  statement 
In  the  “Accounting  and  Appropriation 
Data"  block  to  the  effect  that  certifica¬ 
tion  of  availability  of  funds  will  be  made 
on  delivery  orders  issued  under  the 
contract. 

(d)  General  provisions,  in  addition  to 
those  contained  in  Standard  Form  32 
(General  Provisions),  may  be  added  to 
the  contract  as  required  by  Subchapter 
A,  Chapter  IV  of  this  title,  this  subchap¬ 
ter,  and  directives,  with  appropriate 
reference  in  the  Schedule.  Any  other 
contract  clauses  that  are  approved  for 
Lise  may  be  added  as  additional  general 
provisions  and  incorporated  by  reference 
in  the  Schedule,  or  may  be  placed  in 


the  Schedule,  provided  they  are  not  in¬ 
consistent  with  the  General  Provisions 
in  the  Form. 

(e)  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
from  the  following  forms  to  ttie  extent 
indicated: 

(1)  Invitation  and  bid  (Standard 
Form  30).  (i)  Delete  from  face  side  of 
form: 

That  the  aggregate  number  of  employees 
of  the  bidder  and  its  afBiliates  is:  □  500  or 
more,  □  less  than  500. 

(ii)  Insert  on  face  side  of  form  (see 
§  590.201-9  (b)  of  this  subchapter) : 

That  he  is  a  □  regular  dealer  in,  □  manu¬ 
facturer  of,  the  supplies  bid  upon  □  inter¬ 
mediary. 

(iii)  Delete  from  reverse  side  of  form 
(see  §  596.050  (b)  (1)  (iv)  of  this  sub¬ 
chapter)  : 

Paragraph  2  of  Terms  and  Ck>nditions— 
Labor  Information. 

(2)  General  Provisions  (Standard 

Form  32).  (i)  Paragraph  10 — Federal, 

State  and  Local  Taxes:  Substitute  for 
this  i>aragraph  the  alternate  tax  clause 
prescribed  by  §  600.401  (b)  of  this  sub¬ 
chapter.  See  §  596.050  (b)  (1)  (ii)  of 
this  subchapter. 

(ii)  Paragraph  12 — Disputes:  Substi¬ 
tute  “disputes”  clause  prescribed  by 
§  596.103-12  (c)  of  this  subchapter. 

(iii)  Paragraph  14 — ^Buy  American 
Act:  Delete  paragraph.  See  §  596.050 
(b)  (1)  (iii)  of  this  subchapter. 

(iv)  Paragraph  15— Convict  Labor; 
Delete  paragraph. 

(V)  Paragraph  16 — ^Eight-Hour  Law  of 
1912:  Delete  paragraph.  See  §  596.050 
(b)  (1)  (iv)  of  this  subchapter. 

(vi)  Paragraph  17 — Walsh-Healey 
Public  Contracts  Act:  Delete  paragraph. 
See  §  596-050  (b)  (1)  (iv)  of  this  sub¬ 
chapter. 

(vii)  Paragraph  18 — Nondiscrimina¬ 
tion  in  Emplojnaient:  Delete  paragraph. 
See  §  596-050  (b)  (1)  (iv)  of  this  sub¬ 
chapter. 

§  605.1602-2  Negotiated  (DD  Forms 
351,  351-1,  and  351-2).  See  §  415.005  of 
this  title  and  605.005. 

§  605.1603  Short  form  supply  cofl~ 
tract. 

§  605.1603-1  Formal  advertising 
(Standard  Forms  33,  32,  and  1036).  (a) 
This  form  of  contract  consists  of  Stand¬ 
ard  Form  33  (Invitation,  Bid,  and 
Award)  and  Standard  Form  32  (General 
Provisions).  Standard  Form  36  (Con¬ 
tinuation  Sheet)  will  be  used  to  provide 
additional  space  if  the  award  portion  of 
Standard  Form  33  is  not  sufficient. 
Standard  Form  1036  (Statement  and 
Certificate  of  Award)  also  is  required  to 
be  executed  in  connection  with  formally 
advertised  contracts.  See  §§  591.405  (c) 

(3) ,  591.406-5  (a)  and  591.450  (d)  of 
this  subchapter.  As  to  the  incorporation 
by  reference  of  Standard  Form  32  (Gen¬ 
eral  Provisions) ,  see  §  605.1502-1. 

(b)  As  to  the  use  of  this  short  form 
method,  see  §  605.1602-1  (b) .  See  also  in 
this  connection  §  605.1506-4  as  to  the 
separate  form  of  preprinted  back  of 
Standard  Form  33. 


(c)  As  to  statement  of  availability  of 
funds  and  citation  of  the  appropriation 
allotment,  see  §  605.1602-1  (c). 

(d)  As  to  the  insertion  of  additional 
general  provisions,  see  §  605.1602-1  (d). 

(e)  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
from  the  following  forms  to  the  extent 
indicated : 

(1)  Invitation,  bid,  and  award  (Stand¬ 
ard  Form  33).  (i)  Delete  from  face  side 
of  form: 

That  the  aggregate  number  of  employees 
of  the  bidder  and  its  affiliates  is  □  500  or 
more,  □  less  than  500. 

(ii)  Insert  on  face  side  of  form  (see 
§  590.201-9  (b)  of  this  subchapter) : 

That  he  is  a  □  regular  dealer  in,  □  manu- 
factmer  of,  the  supplies  bid  upon  □  inter¬ 
mediary. 

(iii)  Delete  from  reverse  side  of  form 
(see  §  596.050  (b)  (1)  (iv)  of  this  sub¬ 
chapter)  : 

Paragraph  2  of  Terms  and  Conditions — 
Labor  Information. 

(2)  General  Provisions  (Standard 
Form  32).  Same  deviations  as  pre¬ 
scribed  in  §  605.1602-1  (e)  (2). 

§  605.1603-2  Order  and  voucher  for 
purchase  of  supplies  and  services  (DD 
Form  738).  See  §§  415.008  of  this  title 
and  592.650  of  this  subchapter. 

§  605.1603-3  Order  for  purchase  of 
supplies  or  services  (DD  Form  702).  See 
§  415.003  of  this  title. 

§  605.1604  Construction  and  related 
contracts. 

§  605.1604-1  Formally  advertised 
construction  contracts.  (See  §§  415.004 
of  this  title  and  605.004.) 

§  605.1604-2  Engineer  construction 
contract  forms.  The  Corps  of  Engineers 
is  the  principal  user  of  the  forms  listed 
in  this  section.  The  forms  bear  Engi¬ 
neer  form  numbers  and  are  authorized 
for  local  reproduction. 

(a)  Cost-Plus-a-Fixed-Fee  Construc¬ 
tion  Contract  (T-ENG  5665). 

(b)  Cost-Plus-a-Fixed-Fee  Architect- 
Engineer  Contract  with  Optional  Super¬ 
vision  (T-ENG  5709). 

(c)  Lump  Smn  Contract  for  Architect- 
Engineer  Services  with  Optional  Super¬ 
vision  (T-ENG  077). 

(d)  Cost-Plus-a-Fixed-Fee  Architect- 
Engineer  -  Construction  Management 
Services  Contract  (T-ENG  5710). 

(e)  Unit  Price  Schedule  (ENG  1618): 
This  form  is  prescribed  for  use  in  the 
procurement  of  construction  by  formal 
advertising  and  will  be  attached  to  the 
bid  form  when  required  by  the  invitation 
for  bids.  In  reproducing  this  form  the 
Bureau  of  the  Budget  approval  notation 
in  the  upper  right  comer  should  be 
omitted. 

(f)  Plant  and  Equipment  Schedule 
(ENG  1619) :  This  form  is  prescribed  for 
use  in  ttie  procurement  of  construction 
by  formal  advertising  and  will  be  at¬ 
tached  to  the  bid  form  when  required 
by  the  invitation  for  bids.  In  reproduc¬ 
ing  this  form  the  Bureau  of  the  Budget 
approval  notation  in  the  upper  right 
comer  should  be  omitted. 


FEDERAL  REGISTER 


5779 


Thursday,  September  9,  1954 

5  605.1605.  Lease  agreement:  Gov~ 
ernment-owned  personal  property,  (a) 
Authority  is  granted  in  effecting  pro¬ 
curement  outside  the  United  States,  its 
Territories  and  possessions,  to  deviate 
from  the  form  to  the  extent  indicated: 
Paragraph  17 — Disputes — on  page  3  of 
the  form:  Substitute  “disputes”  clause 
prescribed  in  §  596.103-12  (c)  of  this 
subchapter. 

(b)  Sample  of  Form  [See  §  606.204-2 
of  this  subchapter  and  AR  700-301. 
(Lease  of  Personal  Property  belonging 
to  the  United  States  under  control  of 
the  Secretary  of  the  Army). 

Contract  No. _ _ 

Lease  Agreement — Government-Owned 
Personal  Property 

DEPARTMENT  OP  THE  ARMY 

Lessee  and  address _ - 

Equipment  to  be  used  in  connection  with 
project  located  at _ - 

PAYMENT 

To  be  made  to  _ - 

United  States  Army,  at _ 

This  lease  is  authorized  by  the  following 
laws: 

Public  Law  364 — 80th  Congress 

GOVERNMENT-OWNED 
PERSONAL  PROPERTY 
LEASE  AGREEMENT 

This  lease  agreement,  entered  Into  this 

_ day  of _ 19 _ by  and  between 

the  United  States  of  America,  hereinafter 
called  the  Government,  represented  by  the 
Contracting  Officer  executing  this  agree¬ 
ment,  and  _ ‘  a  corporation  or¬ 

ganized  and  existing  under  the  laws  of  the 
State  of _ *  a  Joint  venture  consist¬ 
ing  of _ ’  a  partnership  consisting 

of _ ^  an  Individual  trading  as 

_ of  the  City  of _ in  the 

State  of _ _  hereinafter  called  the 

Lessee,  Witnesseth  That, 

1.  The  Government  hereby  leases  to  the 

Lessee  the  personal  property  listed  in  Sched¬ 
ule  A.  attached  hereto  and  made  a  part 
hereof.  This  property  is  owned  by  the  Gov¬ 
ernment  and  it  is  now  located  at _ 

Schedule  A  may  be  supplemented  from  time 
to  time  whenever  property  is  added  to  or 
withdrawn  from  the  scope  of  this  lease. 
Each  such  supplement  shall  be  signed  on  be¬ 
half  of  the  Lessee  and  the  Government. 

2.  Upon  notification  by  the  Contracting 
Officer  that  the  property  is  ready  for  delivery, 
the  Lessee  agrees  to  receive  the  same  without 
delay  at  the  present  location  thereof,  in  its 
present  condition,  as  is,  without  any  war¬ 
ranty,  express  or  implied,  on  the  part  of  the 
Government  as  to  condition  or  serviceability. 

3.  The  term  of  this  lease  shall  commence 

on  the - day  of _ 19-_,  and  shall 

continue  from  that  date  to  the _ day 

of - -  unless  sooner  terminated  in 

accordance  with  the  provisions  hereof.  The 
term  of  this  lease  may  be  extended  by 
Diutual  consent  from  time  to  time,  provided. 
that  in  no  event  shall  said  term  including 
any  extensions  thereto  run  for  more  than 
three  years  from  the  effective  date  hereof. 

4.  This  lease  may  be  terminated  by  the 

Government  by  giving _ days’  written 

notice  at  any  time  subsequent  to  the  effec¬ 
tive  date  of  this  lease.  The  Lessee  may 
terminate  this  lease  by  returning  the  prop- 
*cty  listed  in  Schedule  A  to  the  Government 

Jt  - - or  such  other  place  as  may  be 

flesignated  by  the  Contracting  Officer. 

5.  The  Lessee  shall  pay  rental  during  the 
wm  of  this  lease  at  the  rate  prescribed  in 
Schedule  A,  The  rental  accrued  at  the  end 

‘Delete  all  lines  which  do  not  apply. 


of  any  calendar  month  shall  be  paid  to  the 
Government  on  or  before  the  10th  day  of 
the  following  month.  Upon  the  expiration 
or  termination  of  this  lease  and  in  the  event 
that  the  Government  shall  direct  that  the 
property  be  returned  to  a  place  other  than 

_ the  Lessee  shall  not  be  obligated 

to  pay  rental  for  any  greater  period  of  time 
than  would  be  required  to  return  said  prop¬ 
erty  to _ _ 

6.  The  Lessee  at  its  own  expense  will 
maintain  the  property  in  good  condition  and 
repair  and  make  all  necessary  replacements 
of  components  and  parts  during  the  term  of 
this  lease.  All  fuel  and  lubricants  will  be 
furnished  by  the  Lessee.  The  Lessee  will 
make  no  changes  or  alterations  in  the  prop¬ 
erty  except  with  the  consent  of  Contracting 
Officer. 

7.  The  Lessee  shall  not  mortgage,  pledge, 
assign,  transfer,  sublet  or  part  with  the  pos¬ 
session  of  any  of  the  property  in  any  manner 
to  any  third  party  either  directly  or  in¬ 
directly,  except  that  this  provision  shall  not 
preclude  the  Lessee  from  permitting  the  use 
of  the  property  by  a  third  party  with  the 
prior  written  approval  of  the  Contracting 
Officer;  and  the  Lessee  shall  not  do  or  suffer 
anything  whereby  any  of  the  property  shall 
or  may  be  seized,  taken  in  execution,  at¬ 
tached,  destroyed,  or  injured. 

8.  The  property  shall  be  returned  to  the 
Government  upon  the  expiration  or  termi¬ 
nation  of  the  lease  in  as  good  condition  as 
when  delivered  to  Lessee,  reasonable  wear 
and  tear  excepted.  If  in  the  opinion  of  the 
Contracting  Officer,  the  Lessee  shall  have 
failed  to  comply  with  the  requirements  of 
the  lease  in  this  respect,  the  Lessee  shall  pay 
to  the  Government  as  damages  the  amount 
necessary  to  place  the  property  in  as  good 
condition  as  when  delivered  to  Lessee,  rea¬ 
sonable  wear  and  tear  excepted,  or  if  it  is 
determined  by  the  Contracting  Officer  that 
such  property  cannot  be  placed  in  such  con¬ 
dition.  Lessee  shall  pay  the  Government 
an  amount  equivalent  to  the  value  of  such 
property  as  stipulated  in  Schedule  A.  less 
the  sum  of  the  amount  determined  by  the 
Contracting  Officer  to  represent  reasonable 
wear  and  tear,  and  the  scrap  value  of  such 
property. 

9.  Between  the  time  of  delivery  of  the 
property  to  the  Lessee  and  the  time  of  its 
return  to  the  Government  as  provided  for 
in  this  lease,  the  Lessee  shall  be  solely  re¬ 
sponsible  for  any  loss,  damage  or  destruc¬ 
tion  of  said  property,  irrespective  of  whether 
such  loss,  damage  or  destruction  results  from 
the  failure  of  the  Lessee  to  exercise  reason¬ 
able  care.  Such  responsibility  shall  be 
measured  by  the  value  of  the  property  as 
set  forth  in  Schedule  A,  less  the  amount  de¬ 
termined  by  the  Contracting  Officer  to  repre¬ 
sent  reasonable  wear  and  tear  for  the  period 
during  which  said  property  was  used.  The 
Lessee  shall  take  all  necessary  steps  to  pro¬ 
tect  the  interest  of  the  Government  in  said 
property  and  the  Contracting  Officer  may 
require  the  Lessee,  at  its  own  expense,  to 
take  such  specific  measures,  including  but 
not  limited  to  the  procurement  of  insurance, 
as  may  be  necessary  to  protect  said  interest. 

10.  Upon  the  expiration  or  termination  of 

this  lease  the  Lessee  agrees  to  return  the 
property  set  forth  in  Schedule  A  to  the  Gov¬ 
ernment  at _ or  such  other  place 

as  the  Contracting  Officer  may  designate. 
The  Lessee  agrees  to  reimburse  the  Govern¬ 
ment  immediately,  upon  presentation  of  a 
statement  thereof,  for  all  packing,  and  han¬ 
dling  costs  incurred  by  the  Government  in 
the  performance  of  this  lease.  Tire  Lessee 
further  agrees  to  pay  all  other  necessary 
packing,  handling,  and  transportation 
charges,  provided,  that  the  Lessee’s  responsi¬ 
bility  for  return  transportation  charges  shall 
not  exceed  the  amount  required  to  return 
said  property  to  the  point  of  delivery  above 
stated. 


11.  The  property  is  rented  without  opera¬ 
tors.  Any  operator  deemed  incompetent  by 
the  Contracting  Officer  shall  be  removed 
from  the  property. 

12.  Upon  request  of  the  Lessee,  the  Con¬ 
tracting  Officer  shall  furnish'  without  charge, 
copies  of  such  drawings,  specifications  or 
instructions  as  the  Lessee  may  require  for 
the  operation  or  repair  of  the  property  and 
as  may  in  the  discretion  of  the  Contracting 
Officer  be  reasonably  available. 

13.  The  Government  shall  not  be  respon¬ 
sible  for  damages  to  property  of  the  Lessee 
or  property  of  others,  or  for  personal  in¬ 
juries  to  the  Lessee’s  officers,  agents,  serv¬ 
ants,  or  employees,  or  to  other  persons, 
arising  from  or  incident  to  the  use  of  the 
property  herein  leased,  and  the  Lessee  shall 
save  the  Government  harmless  from  any  and 
all  such  claims:  Provided,  That  nothing  con¬ 
tained  in  this  Clause  13  shall  be  deemed  to 
affect  any  liability  of  the  Government  to  its 
own  employees. 

14.  At  all  times  the  Contracting  Officer 
shall  have  access  to  the  job  site  whereon 
any  of  the  property  is  situated,  for  the  pur¬ 
poses  of  inspecting  or  inventorying  the  same, 
or  for  the  purpose  of  removing  the  same  in 
the  event  of  the  termination  of  this  lease. 

15.  Officials  not  to  benefit:  No  member  or 
delegate  to  Congress,  or  resident  commis¬ 
sioner,  shall  be  admitted  to  any  share  of 
part  of  the  contract,  or  to  any  benefit  that 
may  arise  therefrom;  but  this  provision  shall 
not  be  construed  to  extend  to  this  contract, 
if  made  with  a  corporation  for  its  general 
benefit. 

16.  Covenaht  against  contingent  fees: 
’The  Lessee  warrants  that  no  person  or  selling 
agency  has  been  employed  or  retained  to 
solicit  or  secure  this  lease  upon  an  agree¬ 
ment  or  understanding  for  a  commission, 
percentage,  brokerage,  or  contingent  fee,  ex¬ 
cepting  bona  fide  employees  or  bona  fide 
established  commercial  or  selling  agencies 
maintained  by  the  Lessee  for  the  purpose 
of  securing  business.  For  breach  or  violation 
of  this  warranty  the  Government  shall  have 
the  right  to  annul  this  lease  without  li¬ 
ability  or  in  its  discretion  to  require  the 
Lessee  to  pay,  in  addition  to  the  contract 
price  or  consideration,  the  full  amount  of 
such  commission,  percentage,  brokerage,  or 
contingent  fee. 

17.  Disputes:  Except  as  otherwise  pro¬ 
vided  in  this  lease,  any  dispute  concerning 
a  question  of  fact  arising  under  this  lease 
which  is  not  disposed  of  by  agreement  shall 
be  decided  by  the  Contracting  Officer,  who 
shall  reduce  his  decision  to  writing  and 
mail  or  otherwise  furnish  a  copy  thereof  to 
the  Lessee.  Within  30  days  from  the  date 
of  receipt  of  such  copy,  the  Lessee  may  ap¬ 
peal  by  mailing  or  otherwise  furnishing  to 
the  Contracting  Officer  a  written  appeal  ad¬ 
dressed  to  the  Secretary,  and  the  decision 
of  the  Secretary  or  his  duly  authorized  rep¬ 
resentative  for  the  hearing  of  such  appeal 
shall  be  final  and  conclusive:  Provided,  That, 
if  no  such  appeal  is  taken,  the  decision  of 
the  Contracting  Officer  shall  be  final  and 
conclusive.  In  connection  with  any  appeal 
proceeding  under  this  clause,  the  Lessee 
shall  be  afforded  an  opportunity  to  be  heard 
and  to  offer  evidence  in  support  of  its  appeal. 
Pending  final  decision  of  a  dispute  hereun¬ 
der,  the  Lessee  shall  proceed  diligently  with 
the  performance  of  the  lease  and  in  accord¬ 
ance  with  the  Contracting  Officer’s  decision. 

18.  Adjustment  of  rentals — State  or  local 
taxation:  Except  as  may  be  otherwise  pro¬ 
vided,  the  rental  rates  established  in  this 
lease  do  not  Include  any  State  or  local  tax 
on  the  property  herein  leased.  If  and  to  the 
extent  that  such  property  is  hereafter  made 
taxable  by  State  and  local  governments  by 
Act  of  Congress,  then  in  such  event  the 
rental  rates  of  this  lease  shall  be  equitably 
adjusted. 
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19.  All  notices  to  either  of  the  parties  to 
this  lease  shall  be  sufficient  if  mailed  in  a 
sealed  postpaid  envelope  addressed  as  fol¬ 
lows: 

To  the  Lessee — 


(Name) 


(Address) 

To  the  Government — 


(Name) 


(Title) 


(Address) 

20.  Definitions:  as  used  throughout  this 
lease,  the  following  terms  shall  have  the 
meanings  set  forth  below: 

(a)  The  term  “Secretary”  means  the  Sec¬ 
retary,  the  Under  Secretary,  or  any  Assistant 
Secretary  of  the  Department  and  the  head 
or  any  assistant  head  of  the  executive 
agency;  and  the  term  “his  duly  authorized 
representative”  means  any  person  or  persons 
or  board  (other  than  the  Contracting  Officer) 
authorized  to  act  for  the  Secretary. 

(b)  The  term  “Contracting  Officer”  means 
the  person  executing  this  lease  on  behalf  of 
the  Government,  and  any  other  officer  or 
civilian  employee  who  is  a  properly  desig¬ 
nated  Contracting  Officer;  and  the  term  in¬ 
cludes,  except  as  otherwise  provide^}  in  this 
lease,  the  authorized  representative  of  a  Con¬ 
tracting  Officer  acting  within  the  limits  of 
his  authority. 

21.  This  agreement  shall  be  subject  to  the 
written  approval  of  the  Secretary  of  the 
Army  or  his  duly  authorized  representative 
and  shall  not  be  binding  until  so  approved. 

22.  Alterations:  The  following  changes 
were  made  in  this  lease  before  it  was  signed 
by  the  parties  hereto: 

In  witness  whereof,  the  parties  hereto  have 
executed  this  lease  as  of  the  day  and  year 
first  above  written. 

The  United  States  of  America, 

By . 


(Official  Title) 


(Lessee) 

By . 


(Business  Address) 

Two  witnesses: 


(Address) 


(Address) 


I - certify  that  I  am  the 

Secretary  of  the  Corporation  named  as  Lessee 
herein,  that - who  signed  this  lease 


on  behalf  of  the  Lessee  was  then _ 

of  said  corporation;  tliat  said  lease  was  duly 
signed  for  and  on  behalf  of  said  corporation 
by  authority  of  its  governing  body  and  Is 
within  the  scope  of  its  corporation  powers. 

In  witness  whereof,  I  have  hereunto  affixed 
my  hand  and  the  seal  of  said  corporation 
this - day  of _ _  1951. 

1 CORPORATE  SEAL  J 


(Secretary) 

§  605.16C6  Letter  contract. 

§  605.1606-1  Cost  type — (a)  General. 
This  is  a  form  of  preliminai*y  contract 
looking  to  the  execution  of  a  cost  type 
formal  contract.  The  appropriate  ter¬ 
mination  clause  should  be  inserted  in 
Exhibit  “A”  and  attached  to  the  form  as 
an  inclosure. 


<b)  Sample  of  form. 

(Letterhead) 


(Date) 

Gentlemen: 

1.  This  letter  constitutes  a  contract  on 
the  terms  set  forth  herein  and  signifies  the 
intention  of  the  Department  to  execute  a 
formal  cost  type  contract  with  you  for  the 
delivery  of  the  supplies  and  the  perform¬ 
ance  of  the  services  as  set  forth  in  the  at¬ 
tached  enclosure,  marked  Exhibit  “A,”  upon 
the  terms  and  conditions  therein  stated. 
Said  formal  contract  will  be  in  the  form 
used  by  the  Department  for  procuring  sup¬ 
plies  and  services  of  the  kind  Indicated  in 
Exhibit  “A.”  This  form  will  include  the 
clauses  required  by  Federal  law.  Executive 
Order,  and  the  procurement  regulations  and 
directives  applicable  to  such  procurements, 
which  clauses  are  incorporated  herein  by 
reference.  Exhibit  “A,”  including  the  ter¬ 
mination  clause  set  forth  therein  is  also 
made  a  part  hereof. 

2.  You  are  directed,  upon  your  acceptance 
of  this  letter,  to  proceed  immediate tly  to 
procure  the  necessary  materials,  and  to  com¬ 
mence  the  manufacture  of  the  supplies  and 
performance  of  the  services,  called  for 
herein,  and  to  pursue  such  work  with  all 
diligence  to  the  end  that  the  supplies  may 
be  delivered  or  services  performed  within 
the  time  specified  in  Exhibit  “A,”  or  if  no 
time  is  so  specified,  at  the  earliest  practica¬ 
ble  date.  In  this  connection,  you  shall  give 
advance  notification  to  the  Contracting  Offi¬ 
cer  of  any  proposed  subcontract  or  purchase 
order  hereunder  which  is  either  (a)  on  a 
cost-plus-a-fixed-fee  basis  or  (b)  on  a  fixed 
price  basis  exceeding  in  dollar  amount  either 
$25,000  or  five  per  centum  of  the  amount 
authorized  to  be  expended  hereunder.  You 
shall,  in  addition,  obtain  such  approvals  in 
respect  of  commitments  hereunder  as  may 
be  specified  in  Elxhlbit  "A.” 

3.  You  shall  enter  into  negotiation  for  the 
execution  of  the  formal  contract  with  the 
Department  without  delay.  In  this  connec¬ 
tion,  you  shall  submit  a  quotation  of  the 
estimated  cost  to  the  Government  including 
fixed  fee  for  the  articles  and  services  covered 
by  this  letter.  Such  quotation  shall  be  sup¬ 
ported  by  a  cost  break-down  reflecting  the 
factors  outlined  in  the  suggested  form  en¬ 
closed  herewith. 

4.  Unless  otherwise  provided  in  Exhibit 
*‘A”  no  payments  to  you  shall  be  made  under 
this  letter  except  as  provided  in  paragraph 
5  below. 

5.  In  the  event  of  a  termination  of  per¬ 
formance  of  the  work  or  any  part  thereof 
under  this  letter  by  notice  given  pursuant 
to  the  Termination  clause  incorporated 
herein  by  reference,  or  in  the  event  that 
the  formal  contract  is  not  executed  within 
the  time  specified  in  Exhibit  “A,”  or  any 
extension  of  such  time  as  may  be  authorized 
in  writing  by  the  Contracting  Officer,  you 
shall  be  paid  in  accordance  with  the  provi¬ 
sions  of  such  Termination  clause,  except  that 
no  profit  will  be  allowed  if  the  Contracting 
Officer  finds  that  you  have  delayed  the  execu¬ 
tion  of  a  formal  contract  for  an  unreasonable 
period;  Provided,  however.  That  in  no  event 
shall  the  liability  of  the  Government  to  you 
hereunder  exceed  the  amount  specified  in 
Exhibit  "A”  or  such  other  amount  as  may  be 
authorized  in  writing  by  the  Contracting 
Officer. 

6.  Please  Indicate  your  acceptance  of  the 
foregoing  by  signing  this  letter  and  the  en¬ 
closed  copies  thereof.  Retain  one  copy  for 
your  files  and  return  the  remainder  to  this 
office. 

This  contract  is  entered  into  pursuant  to 
the  provisions  of  Section  2  (c)  ( — )  of  the 
Armed  Services  Procurement  Act  of  1947 
(Public  Law  413,  80th  Congress)  and  any 


required  determination  and  findings  have 
been  made. 

Sincerely  yours. 

Contracting  Officer. 

Accepted,  as  of  the  date  of  this  letter: 


By 


(Type  above,  name  and 
position  of  officer  execut¬ 
ing  this  acceptance) 

§  605.1606-2  Fixed  price  type — (a) 
General.  This  is  a  form  of  preliminary 
contract  looking  to  the  execution  of  a 
fixed-price  formal  contract.  The  ap¬ 
propriate  termination  clause  .should  be 
inserted  in  Exhibit  “A”  and  attached  to 
the  form  as  an  inclosure. 

(b)  Sample  of  form. 

(Letterhead) 


(Date) 

Gentlemen  : 

1.  This  letter  constitutes  a  contract  on  the 
terms  set  forth  herein  and  signifies  the  in¬ 
tention  of  the  Department  to  execute  a 
formal  fixed  price  contract  with  you  for  the 
delivery  of  the  supplies  and  the  performance 
of  the  services  as  set  forth  in  the  attached 
enclosure,  marked  Exhibit  “A,”  upon  the 
terms  and  conditions  therein  stated.  Said 
formal  contract  will  be  in  the  form  used  by 
the  Department  for  procuring  supplies  and 
services  of  the  kind  indicated  in  Exhibit 
“A.”  This  form  will  Include  the  clauses  re¬ 
quired  by  Federal  law.  Executive  Order,  and 
the  procurement  regulations  and  directives 
applicable  to  such  procurements,  which 
clauses  are  incorporated  herein  by  reference. 
Exhibit  “A,”  including  the  termination 
clause  set  forth  therein,  is  also  made  a  part 
hereof. 

2.  You  are  directed,  upon  your  acceptance 
of  this  letter,  to  proceed  Immediately  to  pro¬ 
cure  the  necessary  materials,  and  to  com¬ 
mence  the  manufacture  of  the  supplies  and 
performance  of  the  services,  called  for 
herein,  and  to  pursue  such  work  with  all 
diligence  to  the  end  that  the  supplies  may 
be  delivered  or  services  performed  within 
the  time  specified  in  Exhibit  “A,”  or  if  no 
time  is  so  specified,  at  the  earliest  practi¬ 
cable  date. 

3.  You  shall  enter  into  negotiation  for  the 
execution  of  the  formal  contract  with  the  De¬ 
partment  without  delay.  In  this  connec¬ 
tion,  you  shall  submit  a  firm  quotation  for 
the  articles  and  services  covered  by  this 
letter.  Such  quotation  shall  be  supported 
by  a  cost  breakdown  reflecting  the  price 
factors  outlined  in  the  suggested  form  en¬ 
closed  herewith. 

4.  Unless  otherwise  provided  In  Exhibit 
“A”  no  payments  to  you  shall  be  made  under 
this  letter  except  as  provided  in  paragraph 
5  below. 

5.  In  the  event  of  a  termination  of  per¬ 
formance  of  the  work  or  any  part  thereof 
under  this  letter  by  notice  given  pursuant 
to  the  Termination  clause  incorporated  here¬ 
in  by  reference,  or  in  the  event  that  the 
formal  contract  is  not  executed  within  the 
time  specified  in  Exhibit  "A,”  or  any  exten¬ 
sion  of  such  time  as  may  be  authorized  in 
writing  by  the  Contracting  Officer,  you  shall 
be  paid  in  accordance  with  the  provisions 
of  such  Termination  clause,  except  that  no 
profit  will  be  allowed  if  the  Contracting  Offi¬ 
cer  finds  that  you  have  delayed  the  execution 
of  a  formal  contract  for  an  unreasonable 
period:  Provided,  however.  That  in  no  event 
shall  the  liability  of  the  Government  to  you 
hereunder  exceed  the  amount  specified  in 
Exhibit  “A”  or  such  other  amount  as  may 
be  authorized  in  writing  by  the  Contracting 
Officer. 
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6.  Please  Indicate  your  acceptance  of  the 
i  foregoing  by  signing  this  letter  and  the  en- 
i  closed  copies  thereof.  Retain  one  copy  for 
\  your  files  and  return  the  remainder  to  this 
office. 

This  contract  is  entered  into  pursuant  to 
the  provisions  of  Section  2  (c)  ( — )  of  the 
'  Armed  Services  Procurement  Act  of  1947 
i  (Public  Law  413,  80th  Congress)  and  any 
i  required  determination  and  findings  have 
I  been  made. 

Sincerely  yours, 

I  Contracting  Officer. 

!  Accepted,  as  of  the  date  of  this  letter: 


By 


(Type  above,  name  and 
position  of  oflScer  exe¬ 
cuting  this  acceptance) 

§  605.1607  Service  contracts. 

§  605.1607-1  Negotiated  utility  serv¬ 
ice  contract  (Short  Form)  (DD  Form 
671).  (See  §§  415.007-1  of  this  title  and 
605.007-1.) 

5  605.1607-2  Negotiated  utility  serv¬ 
ice  contract  (Long  Form),  (a)  This 
long  form  consists  of  the  following: 

(1)  Form  of  Utility  Service  Contract. 

(2)  Electric  Service  Specifications. 

(3)  Gas  Service  Specifications. 

(4)  Water  Service  Specifications. 

(5)  Sewage  Service  Specifications. 

(6)  Steam  Service  Specifications. 

(7)  Multiple  Service  Locations  Clause. 

(8)  Connection  Charge  Clause. 

(b)  These  forms  and  instructions  for 
their  use  are  set  forth  in  SR  420-470-2. 
(Utility  Service  Contracts.) 

(c)  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
from  Form  of  Utility  Service  Contract 
to  the  extent  indicated : 

(1)  Paragraph  9 — Convict  Labor: 
Delete  paragraph. 

(2)  Paragraph  10 — Nondiscrimination 
In  Emplosrment:  Delete  paragraph.  See 
5  596.050  (b)  (1)  (iv)  of  this  subchapter. 

(3)  Paragraph  11 — Disputes:  Substi¬ 
tute  “Disputes”  clause  prescribed  in 
5  596.103-12  (c)  of  this  subchapter. 

(d)  As  to  the  forms  listed  in  this  sec¬ 
tion,  additional  deviations  may  be  ap¬ 
proved  by  the  Head  of  the  Procuring  Ac¬ 
tivity  concerned.  Heads  of  Procuring 
Activities  will  retain  as  much  of  the  lan¬ 
guage  of  the  approved  forms  as  local 
conditions  permit  and  will  approve  devi¬ 
ations  only  to  the  extent  necessary  to 
make  the  standard  forms  usable  in  their 
areas. 

§  605.1607-3  Contract  for  Academic 
instruction  (DA  Form  357).  (a)  This 

form  consists  of  DA  Form  357.  Instruc¬ 
tions  for  its  use  are  contained  in  SR 
350-230-5.  (Contracts  for  Academic  In¬ 
struction.) 

(b)  The  form  is  available  for  supply 
from  The  Adjutant  General,  Department 
of  the  Army,  Attn:  Chief,  Career  Man¬ 
agement  Division. 

(c)  Authority  is  granted  in  effecting 
procur  ement  outside  the  United  States, 
its  Territories  and  possessions,  to  deviate 
^rom  the  form  to  the  extent  indicated. 

(1)  Article  8 — ^Disputes— on  page  3  of 
form:  Substitute  “Disputes”  clause  pre¬ 
scribed  in  §  596.103-12  (c)  of  this  sub- 
chapter. 


(2)  Article  12 — Antidiscrimination — 
on  page  3  of  form:  Delete  article.  See 
§  596.050  (b)  (1)  (iv)  of  this  subchapter. 

(3)  Article  13 — Eight-Hour  Law  of 
1912 — on  page  3  of  form:  Delete  article. 
See  §  596.050  (b)  (1)  (iv)  of  this  sub¬ 
chapter. 

(4)  Article  14 — Convict  Labor— on 
page  3  of  form:  Delete  article. 

§  605.1607-4  Order  form  to  contract 
for  academic  instruction  (DA  Form  358) . 

(a)  This  form  consists  of  DA  Form  358. 

(b)  The  form  is  available  for  supply 
from  The  Adjutant  General,  Department 
of  the  Army,  Attn.:  Chief,  Career  Man¬ 
agement  Division. 

§  605.1607-5  Master  contract  for  re¬ 
pair  and  alteration  of  vessels  (DD  Form 
731).  See  §§  415.009  of  this  title  and 
605.009. 

§  605.1607-6  Negotiated  contract  form 
for  stevedoring  services  (DD  Form  674). 
See  §§  415.006  of  this  title  and  605.006. 

§  605.1607-7  Contract  for  off-duty 
academic  instruction  (DA  Form  588). 
(a)  This  form  consists  of  DA  Form  588. 

(b)  Authority  is  granted  in  effecting 
procurement  outside  the  United  States, 
its  Territories  and  possessions,  to  devi¬ 
ate  from  the  form  to  the  extent  indi¬ 
cated. 

(1)  Article  5 — Disputes — on  page  3  of 
form:  Substitute  “Disputes”  clause  pre¬ 
scribed  in  §  596.103-12  (c)  of  this  sub¬ 
chapter. 

(2)  Article  9 — Antidiscrimination — on 
page  3  of  form:  Delete  article.  See 
§  596.050  (b)  (1)  (iv)  of  this  subchapter. 

(3)  Article  10 — Eight-Hour  Law  of 
1912 — on  page  3  of  form:  Delete  article. 
See  §  596.050  (b)  (1)  (iv)  of  this  sub¬ 
chapter. 

(4)  Article  11 — Convict  Labor — on 
page  3  of  form.  Delete  article. 

§  605.1607-8  Order  form  to  contract 
for  off  duty  academic  instruction.  (DA 
Form  589.)  This  form  consists  of  DA 
Form  589. 

§  605.1608  Other  forms  pertaining  to 
contracts. 

§  605.1608-1  General  provisions; 
cost  reimbursement  supply  contract 
(DD  Form  748).  See  §415.010  of  this 
title. 

§  605.1608-2  Security  reguirements 
check  list  (DD  Form  254).  This  form 
consists  of  DD  Form  254  and  the  ap¬ 
pendage  thereto,  DD  Form  254-1.  For 
requirements  as  to  use  see  §§  406.104-12 
of  this  title  and  592.212-2  of  this  sub¬ 
chapter. 

§  605.1608-3  Abstract  of  bids. — (a) 
Short  form  (DA  Form  14).  This  form 
consists  of  one  sheet  printed  on  both 
sides.  In  applicable  instructions  ap¬ 
pearing  on  the  reverse  side  of  this  form 
will  be  disregarded. 

(b)  Long  form  (DA  Form  29).  This 
form  consists  of  one  sheet  printed  on 
both  sides.  Inapplicable  instructions 
appearing  on  the  front  page  of  this  form 
will  be  disregarded. 

(c)  Long  form  continuation  sheet 
(DA  Form  29 A).  This  form  consists  of 
one  sheet  printed  on  both  sides. 


§  605.1608-4  Standard  forms  of  bonds 
for  Government  contracts,  (a)  The  fol¬ 
lowing  standard  forms,  revised  Novem¬ 
ber  1950,  have  been  prescribed  for  use  in 
connection  with  Government  contracts: 

(1)  Standard  Form  24  (Bid  Bond) . 

(2)  Standard  Form  25  (Performance 
Bond). 

(3)  Standard  Form  25A  (Payment 
Bond) . 

(4)  Standard  Form  27  (Performance 
Bond — Corporate  Cosurety  Form). 

(5)  Standard  Form  27A  (Payment 
Bond — Corporate  Cosurety  Form). 

(6)  Standard  Form  27B  (Continuation 
Sheet — Corporate  Cosurety  Bond). 

(7)  Standard  Form  28  (Affidavit  of 
Individual  Surety). 

(8)  Standard  Form  34  (Annual  Bid 
Bond) . 

(9)  Standard  Form  35  (Annual  Per¬ 
formance  Bond). 

(b)  The  revised  forms  are  referred  to 
in  Part  599  (Bonds  and  Insurance)  of 
this  subchapter. 

§  605.1608-5  Security  agreement 
(DD  Form  441).  For  requirements  as 
to  the  use  of  the  Department  of  Defense 
Security  Agreement  (DD  Form  441),  see 
SR  380-405-6  (Armed  Forces  Security 
Program) .  Under  the  provisions  of  this 
form,  the  Industrial  Security  Manual  for 
Safeguarding  Classified  Matter,  Depart¬ 
ment  of  Defense,  is  made  part  of  the 
Security  Agreement.  (See  also  §  605.- 
1608-2.) 

§  605.1609  Miscellaneous  contracts. 

§  605.1609-1  Contract  of  sale  of  prop¬ 
erty  (negotiated  sale).  This  form  of 
contract  will  be  prescribed  for  use  in 
sales  to  contractors  as  authorized  by  the 
terms  of  the  contract,  and  other  author¬ 
ized  sales  incident  to  or  related  to  pro¬ 
curement.  A  form  for  general  use  has 
not  as  yet  been  approved,  however,  in 
the  meantime,  cases  requiring  the  use  of 
such  a  form  should  be  submitted  to  the 
Assistant  Chief  of  Staff,  G-4,  Depart¬ 
ment  of  the  Army,  Attn:  Chief,  Pur¬ 
chases  Branch. 

Part  606 — Supplemental  Provisions 
Sec. 

606.000  Scope  of  part. 

Subpart  A — Department  of  the  Army  Procurement 
Policy 

606.101  Purpose. 

606.102  Applicability. 

606.103  Methods  of  procurement. 

606.104  Types  of  contracts. 

606.105  Open-end  contracts. 

606.106  Call  type  contracts. 

606.107  Simplified  local  purchase  pro¬ 

cedure. 

Subpart  B — Administrative  Procedures 

606.201  Documentary  evidence  of  pur¬ 

chases. 

606.202  Ebcecution  of  contracts;  re¬ 

quirements. 

606.203  Numbering  of  contractual  docu¬ 

ments. 

606.203- 1  Purpose. 

606.203- 2  Scope. 

606.203- 3  Contracts  reqxiired  to  be  num¬ 

bered. 

606.203- 4  System  of  nunobering. 

606.203- 5  Determination  of  numbering 

agency. 

606.203- 6  Delivery  orders. 
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Sec, 

606.203- 7  Assignment,  cancellation,  or  al¬ 

teration  of  contract  number. 

600.203- 8  Miscellaneous  provisions. 

606.204  Approval  of  awards  of  contracts. 

606.204- 1  Personal  or  professional  services. 

606.204- 2  Leases  of  Government  personal 

property, 

606.204- 3  Construction  and  rehabilitation 

of  installations. 

606.204- 4  Architect-engineer  contracts. 

606.204- 5  Research  and  development  con¬ 

tracts. 

'606.204-0  Utility  service  contracts. 

606.204- 7  Negotiated  contracts  in  general. 

606.204- 8  Major  oversea  commands. 

606.204- 9  Contracts  entered  into  under 

authority  of  Title  II,  First  War 
Powers  Act  1941,  as  amended. 

606.204- 10  Modifications  of  contracts. 

606.204- 11  Exigency  and  competition  im¬ 

practicable. 

606.204- 12  Contract  review. 

606.204- 13  Approval  clause. 

606.205  Information  to  be  furnished 

when  requesting  approval  of 
contracts  or  awards. 

606.206  Distribution  of  contracts. 

606.206- 1  Definitions. 

606.206- 2  Secret  and  confidential  con¬ 

tracts. 

606.206- 3  Numbered  contracts. 

606.206- 4  Unnumbered  contracts. 

606.206- 5  Supplemental  agreements  and 

change  orders. 

606.206- 6  Purchases  under  contracts  of 

other  Military  Departments 
and  other  Government  agen¬ 
cies, 

606.206- 7  Distribution  to  the  Army  Audit 

Agency  of  procurement  con¬ 
tracts  and  other  documents. 

606.206- 8  Excessive  distribution  prohib¬ 

ited. 

606.207  Audits  of  procurement  contracts 

by  the  Army  Audit  Agency. 

606.207- 1  Oost-reimbursement  type  con¬ 

tracts. 

606.207- 2  Fixed-price  contracts. 

606.207- 3  General. 

606.208  Vendor’s  certificate. 

Subpart  C — Procurement  Action  Reporting 

606.301  General. 

606.302  Data  to  be  Included. 

606.303  Forms. 

606.304  Number  of  copies  and  routing. 

606.305  Frequency  and  due  dates. 

606.306  Reporting  activities. 

606.307  Procurement  action  to  be  re¬ 

ported. 

606.308  Distructions  for  preparation  of 

DD  Form  350  (Individual  Pro¬ 
curement  Action  Report). 

606.309  Monthly  summary  of  procure¬ 

ment  actions  (DA  Form  377) 

( Reports  Control  Symbol 
CSGLD-534). 

606.310  Instructions  for  preparation  of 

DA  Form  377  (Monthly  Sum¬ 
mary  of  Procurement  Ac¬ 
tions). 

606.311  Retention  of  procurement  action 

reports. 

606.312  Reports  in  connection  with  ac¬ 

tions  taken  under  the  author¬ 
ity  of  Title  II,  First  War  Pow¬ 
ers  Act,  1941,  as  amended. 

Subpart  D — Title  II;  First  War  Powers  Act,  as 
Ameirded,  and  E.  O.  10210 

606.400  Scope  of  subpart. 

606.401  Statutory  and  administrative 

authority. 

606.402  Limitations  on  authority. 

606.403  Delegations  of  authority. 

606.403- 1  To  the  Under  Secretary  of  the 

Army. 

606.403- 2  To  Army  Contract  Adjustment 

Board. 


Sec. 

606.402- 3  To  Assistant  Chief  of  Staff,  G-4, 

Department  of  the  Army. 

606.403- 4  To  the  Heads  of  Procuring  Ac¬ 

tivities. 

606.403- 5  To  Contracting  Officers  and  Field 

Procuring  Agencies. 

606.404  General  considerations. 

606.405  Determinations  and  findings. 

606.406  Amendments  to  contracts  with¬ 

out  consideration. 

606.406- 1  Conditions  under  which  relief 

may  be  granted  or  recom¬ 
mended. 

606.406- 2  Administrative  procedures. 

606.406- 3  Forms. 

606.407  Correction  of  mistakes  in  con¬ 

tracts  (other  than  mutual 
mistakes  and  ambiguities). 

606.407- 1  Conditions  under  which  relief 

may  be  granted. 

€06.407-2  Administrative  procedures. 

606.407- 3  Forms. 

606.408  Correction  of  mutual  mistakes 

and  ambiguities. 

606.408- 1  Conditions  under  which  relief 

may  be  granted. 

606.408- 2  Administrative  procedure. 

606.408- 3  Forms. 

606.409  Formalization  of  informal  com¬ 

mitments. 

606.4C9-1  Conditions  under  which  relief 

may  be  granted. 

606.409- 2  Administrative  procedure. 

606.409- 3  Forms. 

606.416  Contract  clause  required. 

606.417  Records. 

606.418  Reports. 

606.418- 1  Amendments  without  considera¬ 

tion,  correction  of  mistakes 
and  formalization  of  informal 
commitments. 

606.419  Regulations  issued  or  approved 

by  Department  of  Defense. 

606.419- 1  Regulations  dated  21  February 

•  1951,  as  amended  1  January 
1954. 

Subpart  E — Construction 

606.501  New  construction. 

606.502  Responsibility. 

606.503  Authorization. 

606.504  Formal  advertising. 

Subpart  F — Repurchase  of  Former  Government 
Surplus  Property 
606.601  Authority. 

Subpart  G^Small  Business  Policy  and 

Procedure 

606.701  Authority. 

606.702  Application  of  policies  within 

Department  of  the  Army. 

606.703  Definitions. 

606.704  Bases  for  award  to  small  busi¬ 

ness. 

606.705  Methods  of  procurement. 

606.706  Small  business  procurement  ac¬ 

tivities. 

606.707  Functions  of  small  business 

specialists. 

606.708  Responsibilities. 

606.709  Small  business  specialists  coun¬ 

cil. 

606.710  Relationships  between  the  pro¬ 

curing  activities  and  small 
business  administration. 

606.711  Dissemination  of  information. 

606.712  Labor  surplus  areas;  Defense 

ManpKJwer  Policy  No.  4. 

606.713  Continuance  of  small  business 

committees. 

606.714  Records  to  be  maintained  by 

heads  of  procuring  activities 
other  than  for  DA  Form  377 
reports. 

606.715  Appeals  procedure;  certificate 

of  competency. 

606.716  Organization. 


Subpart  H — Procedures  To  Integrate  Current 
Procurement  With  the  Production  Allocation 
Program 
Sec. 

606.801  Statement  by  policy. 

606.802  Procurement  by  negotiation. 

606.803  Procurement  by  formal  adver¬ 

tising. 

606.804  Contracts  in  production  planned 

facilities. 

606.805  Reouests  for  production  alloca¬ 

tions. 

Subpart  I— Procurement  of  Items  Containing 
Cotton  or  Wool 

606.901  Purpose. 

606.902  General  provisions. 

606.903  Applicability. 

606.904  PrcKurement  of  items  contain¬ 

ing  upland  cotton. 

606.905  Procurement  of  items  containing 

significant  amounts  of  cotton 
of  long  or  extra  long  staple, 
other  than  upland. 

606.906  Procurement  of  items  contain¬ 

ing  wool. 

606.906-1  Bid  evaluation  and  award. 

606.907  Examples  of  application  of  the 

differential  to  particular 
items. 

§  606.000  Scope  of  part.  This  part 
sets  forth  general  policies  of  the  De¬ 
partment  of  the  Army  with  respect  to 
procurement  which  are  not  specifically 
covered  or  related  by  part  or  subpart  to 
subchapter  A,  chapter  IV  of  this  title. 

SUBPART  A — DEPARTMENT  OF  THE  ARMY 
PROCUREMENT  POLICY 

§  606.101  Purpose.  The  purpose  of 
this  subpart  is  to  restate  in  general  terms 
the  current  policy  of  the  Department  of 
the  Army  on  methods  of  procurement. 
It  will  not  be  construed  as  governing  in 
detail  any  individual  procurement  ac¬ 
tion.  It  is  expected  that  all  procure¬ 
ment  personnel  will  exercise  sound  judg¬ 
ment  in  contractual  matters,  including 
the  selection  and  operation  of  the  best 
method  to  accomplish  any  procurement. 

§  606.102  Applicability.  The  follow¬ 
ing  sections  apply  to  continental  United 
States  purchasing,  and  are  for  optional 
application  by  Purchasing  Acitivities  of 
the  Department  of  the  Army  outside  of 
the  continental  United  States. 

§  606.103  Methods  of  procurement. 
(a)  Wherever  practicable  and  feasible, 
procurement  by  formal  advertising  is 
preferred.  In  the  purchase  of  compet¬ 
itive  commercial  or  semicommercial  type 
items,  formal  advertising  will  be  consid¬ 
ered  to  be  the  normal  method.  Nego¬ 
tiation  for  such  items  should  be  used 
sparingly  and  only  in  those  cases  where 
advertising  is  considered  to  be  improper 
or  ineffective.  This  does  not  imply, 
however,  that  full  use  should  not  be 
made  of  call  and  open-end  contracts, 
Federal  Supply  Schedules,  or  local  pur¬ 
chases  where  appropriate. 

<b)  Negotiation  may  properly  be  em¬ 
ployed  in  any  circumstance  authorized 
by  Subpart  B,  Part  402  of  this  title  and 
Subpart  B,  Part  592  of  this  subchapter. 
During  a  period  of  national  emergency 
it  is  anticipated  that  there  will  be  many 
cases  requiring  the  use  of  negotiation 
where,  in  peacetime,  formal  advertising 
normally  would  be  mandatory.  Abuse  of 
the  broader  degree  of  authority  vested  in 
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Contracting  OfiBcers  to  negotiate  pro¬ 
curement  will,  however,  inevitably  result 
in  a  withdrawal  of  this  authority.  When 
negotiation  is  justified,  the  maximum 
practicable  and  reasonable  degree  of 
competition  will  be  developed  as  a  re¬ 
quired  part  of  the  negotiation. 

§  606.104  Types  of  contracts,  (a) 
Regardless  of  the  method  of  contracting 
utilized,  the  straight  fixed-price  contract 
is  generally  the  preferred  type  to  be 
entered  into.  Except  as  indicated  in  the 
following  sections,  the  straight  fixed- 
price  contract  should  always  be  sought 
by  Contracting  OflBcers.  First  consider¬ 
ation  should  be  given  this  type  of  con¬ 
tract  because  of  the  ease  of  administra¬ 
tion.  relative  simplicity,  elimination  of 
audit  requirements,  assumption  of  full 
responsibility  by  the  Contractor,  and 
maximum  incentive  to  the  Contractor. 
Only  where  this  type  may  contain  un¬ 
acceptably  large  contingencies,  or  where 
the  nature  of  the  work  performed  will 
contain  factors  of  uncertainty,  should 
other  forms  be  regarded  as  suitable. 

(b)  Where  contract  performance  may 
Involve  contingencies  of  labor  and  ma¬ 
terial  costs  to  an  appreciable  degree,  the 
U3e  of  fixed-price  contracts  with  escala¬ 
tion  should  used.  Escalation  must  be 
on  specified  materials  or  types  of  labor 
only,  and  should  bo  so  selected  and  de¬ 
fined  that  detailed  audit  of  the  contract 
will  not  be  required.  In  the  majority  of 
cases  where  only  labor  or  material  cost 
contingencies  are  involved  in  production, 
escalation  can  be  used  to  better  advan¬ 
tage  than  cost  reimbursement  or  price 
redetermination  types  of  contracts. 

(c)  The  use  of  fixed-price  contracts 
containing  price  redetermination  clauses 
is  proper  in  only  a  limited  number  of 
applications.  Conditions  for  use  of  price 
redetermination  clauses  are  covered  in 
§  596.152  of  this  subchapter.  Use  of  this 
type  of  contract  should  be  restricted  to 
supply  contracts  for  military  type  items 
involving  long  production  time  where  no 
sound  estimate  of  costs  can  be  made, 
and  in  some  research  and  development 
contracting  where  the  scope  of  work  is 
such  that  costs  cannot  be  accurately 
forecast.  Price  redetermination  will  not 
be  used  as  an  expedient  or  substitute 
for  fixed-price  contracting  (with  or 
without  escalation)  where  it  is  possible 
to  use  this  preferred  type.  Because  of 
overuse  in  the  past  of  price  redetermina¬ 
tion  clauses,  particularly  in  small  con¬ 
tracts  and  for  commercial  type  items,  it 
is  the  Department  of  the  Army  policy  to 
minimize  their  employment  of  price  re¬ 
determination.  Further,  the  contract 
administration  load,  auditing  require¬ 
ments,  and  length  of  time  such  contracts 
remain  open  after  deliveries  have  been 
completed,  all  tend  to  make  the  use  of 
price  redetermination  clauses  inadvisa¬ 
ble  for  wide  use. 

(d)  Cost-plus-fixed-fee  or  cost-reim¬ 
bursement  contracting,  despite  the  ad¬ 
ministrative  burden  involved,  may  be 
used  properly  in  many  cases  where  the 
exact  amount  or  type  of  work  to  be  per¬ 
formed  is  not  known.  In  addition  to  its 
use  in  construction  contracting,  it  has 
a  wider  application  in  the  research  and 
development  field  than  has  been  recog- 
fdzed.  Wherever  close  control  over  ex¬ 


penditures  is  needed,  or  where  the  Gov¬ 
ernment  is  supplying  an  abnormal 
amount  of  “government-furnished” 
property  or  facilities  to  the  Contractor, 
cost-plus-fixed-fee  contracting  should 
be  considered.  Cost-reimbursement  con¬ 
tracting  with  nonprofit  research  organi¬ 
zations  has  the  attractive  feature  of 
rapid  reimbursement  capabilities,  if  so 
arranged  by  the  Contracting  Officer, 
thereby  eliminating  the  need  for  large 
working  funds  on  the  part  of  the  Con¬ 
tractor.  Use  of  these  types  of  supply 
contracts,  however,  must  viewed  with 
caution  since  there  is  no  incentive  to 
the  Contractor  to  reduce  costs,  and  the 
Contracting  OflBcer  does  not  have  the 
intimate  contact  with  work  progress 
necessary  to  control  costs  closely.  The 
same  administrative  disadvantages  are 
incurred  in  these  types  as  in  the  use  of 
price  redetermination  clauses,  and  the 
unfavorable  factors  must  be  considered 
prior  to  employment.  This  method  is 
adapted  also  to  the  initial  production 
phase  on  large  contracts  for  military 
type  items  in  lieu  of  price  redetermina¬ 
tion,  where  accurate  costs  cannot  be 
predicted,  to  establish  sound  basic  costs 
and  production  rates.  Further  produc¬ 
tion  can  then  be  based  on  fixed-price 
contracting,  with  or  without  escalation, 
as  circumstances  dictate. 

(e)  Time  and  material  contracting  is 
the  most  hazardous  of  all  types  of  con¬ 
tracts  available  to  purchasing  oflBces. 
The  strict  controls  on  its  use  are  neces¬ 
sary  and  cannot  be  waived.  Inherent 
dangers  in  the  Time  and  Materials 
method  of  contracting  must  be  recog¬ 
nized.  The  potential  payroll  and  non¬ 
productive  time  charge  abuses  can  be 
prevented  only  by  diligent  and  continu¬ 
ous  administrative  vigilance  by  the  Con¬ 
tracting  Officer  and  his  staff,  working 
together  with  the  Contractor.  Selection 
of  a  Contractor  for  placement  of  a  Time 
and  Materials  contract  must  be  made 
only  after  a  thorough  preaward  survey. 
This  survey  should  concern  itself  with 
the  Contractor’s  integrity  and  productive 
efficiency  to  a  greater  degree  than  in  any 
other  type  of  contracting.  This  type  of 
contract  is  the  least  preferred  of  all  con¬ 
tract  types,  and  will  be  used  only  in  ex¬ 
treme  cases  where  no  other  available 
type  will  suffice  in  furnishing  the  required 
supplies  or  services. 

§  606.105  Open-end  contracts.  Open- 
end  contracts  provide  a  simple,  efficient 
means  of  securing  small  quantities  of 
supplies  as  and  when  needed,  over  a 
period  of  time.  Execution  of  open-end 
contracts  is  encouraged  where  the  num¬ 
ber  of  transactions  with  any  concern 
warrant  such  action.  The  more  strin¬ 
gent  mandatory  requirement  for  use  of 
Federal  Supply  Schedules  and  General 
Services  Administration  supply  services 
are  contained  in  Part  404  of  this  title. 
Attention  of  all  Contracting  Officers  is 
directed  to  those  provisions. 

I  606.106  Call  type  contracts.  Call 
contracts  will  be  utilized  for  commercial 
type  items  to ,  effect,  wherever  practi¬ 
cable.  direct  shipment  of  supplies  from 
producer  or  commercial  distributor  to 
the  user,  avoiding  unnecessary  receipt, 
storage,  and  issue  in  Army  depots.  Al¬ 


though  similar  in  many  respects  to  open- 
end  contracts,  call  contracts  enable  the 
immediate  obligation  of  all  or  part  of 
the  funds  available  for  procurement  of 
an  item.  This  form  is  fiexible  and  can 
be  executed  in  a  variety  of  forms  to  ac¬ 
complish  deliveries  over  a  period  of  time 
in  the  manner  and  at  any  rate  desired. 
Its  use  in  economical  procurement,  sup¬ 
ply,  and  distribution  operation  is 
encouraged. 

§  606.107  Simplified  local  purchase 
procedure.  Simplified  procedures 
(Standard  Form  44  (Purchase  Order — 
Invoice — ^Voucher)  and  imprest  fund) 
are  available  and  are  to  be  used  on  all 
very  small  local  purchases.  Further  de¬ 
velopments  in  the  small  purchase  pro¬ 
cedure  will  continue.  In  conjunction 
w'ith  the  Army  depot  supply  system  and 
with  the  increased  use  of  call  contracts, 
it  is  anticipated  that  greater  use  of  local 
purchase  of  small  quantities  of  commer¬ 
cially  available  items  will  be  authorized 
and  required  at  all  posts,  camps,  and 
stations  in  lieu  of  the  requisitioning  of 
such  items.  In  particular,  the  use  of  the 
cash  method  of  small  purchases  should 
be  reviewed  and  placed  in  effect  by  pur¬ 
chasing  offices. 

SUBPART  B — ADMINISTRATIVE  PROCEDURES 

§  606.201'  Documentary  evidence  of 
purchases — (a)  Requirement.  All  pur¬ 
chase  transactions  made  by  a  Contract¬ 
ing  Officer  will  be  evidenced  by  written 
contracts  (§  400.201-6  of  this  title)  on 
approved  contract  forms,  as  prescribed 
in  Part  415  of  this  title  and  Part  605  of 
this  subchapter,  and  in  applicable  Pro¬ 
curing  Activity  instructions,  except — 

(1)  Those  in  which  payments  are 
made  coincidentally  with  receipt  of  the 
supplies  or  services. 

(2)  As  authorized  by  §§  606.409-1  and 
592.409  (c)  of  this  subchapter. 

(b)  Negotiated  Purchases  not  in  Ex¬ 
cess  of  $1,000.  Negotiated  purchases  not 
exceeding  $1,000,  which  are  based  on  an 
oral  quotation  and  involve  only  one  pay¬ 
ment,  shall  not  require  a  written  agree¬ 
ment,  but  shall  require  a  written  accept¬ 
ance  (Purchase  Order)  signed  by  the 
Contracting  Officer.  If  the  purchase 
order  is  based  upon  a  written  quotation 
signed  by  the  Contractor,  or  if  the  Con¬ 
tractor  delivered  some  written  instru¬ 
ment  evidencing  the  Contractor’s  assent, 
the  original  of  such  written  quotation  or 
instrument  must  be  attached  to  the  orig¬ 
inal  purchase  order  intended  for  the 
General  Accounting  Office.  (See  Sub¬ 
part  F,  Part  592,  of  this  subchapter.) 

§  606.202  Execution  of  contracts;  re¬ 
quirements — (a)  Statement  as  to  avail¬ 
ability  of  funds.  The  appropriation  and 
allotment  chargeable  will  be  cited  on  all 
contracts,  purchase  orders,  and  delivery 
orders.  The  signature  of  a  Contracting 
Officer  on  a  contract,  purchase  order,  or 
delivery  order  constitutes  a  certification 
of  the  availability  and  sufficiency  of  the 
funds  cited. 

(b)  Contracting  Officer’s  signature. 
In  the  case  of  formal  advertising,  the 
personal  signature  of  the  Contracting 
Officer  on  the  award  consummates  the 
contract.  In  the  case  of  negotiated  con¬ 
tracts,  the  Contracting  Officer  will  per- 
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sonally  sign  on  behalf  of  the  United 
States  after  the  Contractor  has  signed, 
except  where  otherwise  required  by  the 
particular  contract  form,  as  for  example 
when  DA  Form  47  is  used.  In  addition, 
the  Contracting  OflBcer’s  rank  or  title 
will  be  indicated.  Proxy  and  facsimile 
signatures  are  not  permissible. 

(c)  Signature  by  agents  of  Contract 
tors.  Contracts  executed  on  behalf  of 
Contractors  by  agents  must  be  accom¬ 
panied  by  evidence,  satisfactory  to  the 
Contracting  Officer,  of  the  agent’s  au¬ 
thority  so  to  do.  In  the  case  of  corpora¬ 
tions  the  amount  and  type  of  evidence 
to  be  required  to  determine  the  authority 
of  a  particular  agent  to  bind  a  corpora¬ 
tion  is  for  administrative  determination 
by  the  Contracting  Officer,  subject  to  the 
limitation  that  the  interest  of  the  Gov¬ 
ernment  should  be  protected.  The  Con¬ 
tracting  Officer  need  not  require  that 
corporations  execute  a  certificate  in  the 
form  included  in  DD  Form  351-2,  pro¬ 
vided  he  obtains  other  evidence  which 
satisfactorily  shows  that  the  agent  is 
empowered  to  bind  the  corporation. 

(d)  Contracts  with  partnerships. 
Contracts  entered  into  with  partner¬ 
ships  will  be  executed  in  the  partnership 
name  and  will  enumerate  the  names  of 
all  the  partners.  The  partnership  con¬ 
tract  need  be  signed  by  only  one  partner, 
provided  the  authority  of  the  particular 
partner  to  effectively  bind  the  partner¬ 
ship  has  been  established.  The  Con¬ 
tracting  Officer  need  not  require  that 
partnerships  execute  a  certificate  of  at¬ 
testation  substantially  in  the  form  in¬ 
cluded  in  DD  Form  351-2  provided  he 
obtains  other  evidence  which  satisfac¬ 
torily  shows  that  the  partner  is  empow¬ 
ered  to  bind  the  partnership. 

§  606.203  Numbering  of  contractual 
documents. 

§  606.203-1  Purpose.  Contracts  are 
numbered  with  approved  letter  symbols 
and  serial  numbers  primarily  for  use  of 
the  General  Accounting  Office,  for  identi¬ 
fication,  audit,  and  filing. 

§  606.203-2  Scope.  (&)  Documents 
coming  within  the  purview  of  this  sec¬ 
tion  will  include  purchase  orders,  con¬ 
tracts,  letter  orders,  letters  of  intent, 
leases,  easements,  proposal  and  accept¬ 
ance  documents  or  other  documents  evi¬ 
dencing  in  whole  or  in  part  an  agreement 
between  the  parties,  which  involves  the 
payment  of  appropriated  funds  or  col¬ 
lection  of  funds  for  credit  to  the  Treas¬ 
urer  of  the  United  States,  and  herein¬ 
after  referred  to  as  contracts. 

(b)  Purchase  agreements  utilizing  DD 
Form  738  (Order  and  Voucher  for  Pur¬ 
chase  of  Supplies  or  Services)  do  not 
come  within  the  purview  of  this  section 
and  as  such  are  not  subject  to  any  of 
the  provisions  contained  in  this  section. 

§  606.203-3  Contracts  required  to  be 
numbered,  (a)  All  contracts  involving 
the  payment  of  $20,000  or  more  on  a 
single  payment  voucher  shall  be  num¬ 
bered  and  forwarded  to  the  General  Ac¬ 
counting  Office  without  delay.  (See 
§  606.206-3.) 

(b)  All  contracts  involving  the  pay¬ 
ment  of  less  than  $20,000  on  a  single  pay¬ 
ment  voucher,  may  or  may  not  be  num¬ 


bered  depending  upon  the  needs  of  the 
Procuring  Activity,  and  shall  be  attached 
to  the  related  voucher  upon  which  pay¬ 
ment  is  made  and  accompany  such 
voucher  in  the  regular  transmission  of 
the  Disbursing  Officer’s  account  to  the 
General  Accounting  Office.  See  §  606.- 
206-4. 

(c)  All  multiple  payment  contracts  re¬ 
gardless  of  amount  shall  be  numbered 
except  as  authorized  in  subparagraph 

(2)  of  this  paragraph.  In  case  of  doubt 
as  to  whether  the  amount  to  be  paid 
under  a  contract  is  more  or  less  than 
$20,000  or  whether  more  than  one  pay¬ 
ment  may  be  necessary,  the  contract 
shall  be  numbered. 

(1)  When  any  related  supplemental 
document,  required  to  be  deposited  with 
the  General  Accounting  Office,  is  trans¬ 
mitted  in  connection  with  an  unnum¬ 
bered  contract,  and  if  such  related  sup¬ 
plemental  document  serves  to  remove  the 
contract  from  the  category  of  contracts 
not  required  to  be  numbered,  a  number 
will  be  assigned  to  the  original  contract 
and  will  be  shown  on  such  supplemental 
document  in  addition  to  the  voucher 
citation  in  the  event  any  payments  have 
been  made  prior  to  the  issuance  of  the 
supplemental  document. 

(2)  Where  later  determination  is 
made  that  more  than  one  payment 
and/or  collection  is  involved,  payments, 
not  to  exceed  five  in  number  on  any 
given  contract  may  be  made  with  respect 
to  partial  deliveries  under  unnumbered 
contracts,  provided  that  the  original 
signed  contract  is  attached  to  the  first 
payment  voucher,  and  the  following  in¬ 
formation  is  included  on  each  subsequent 
payment  voucher  with  respect  to  all 
preceding  payments  under  the  contract: 
Name  of  Disbursing  Officer,  period  of 
account,  voucher  number,  amount  paid. 

(3)  Where  more  than  five  payments 
and/or  collections  become  necessary,  a 
number  must  be  assigned  to  such  con¬ 
tract. 

(4)  Where  later  determination  is 
made  that  the  amount  to  be  paid  or  col¬ 
lected  equals  $20,000  or  more,  a  number 
must  also  be  assigned  to  such  contract.. 

(d)  In  instances  cited  in  paragraphs 
(c)  (1),  (3)  and  (4)  of  this  section,  in 
which  payments  have  been  made,  a  cita¬ 
tion  to  the  name  of  the  Disbursing  Of¬ 
ficer,  period  of  account,  and  number  of 
the  disbursement  or  collection  voucher 
to  which  the  original  unnumbered  con¬ 
tract  was  attached  will  be  furnished 
promptly  to  the  General  Accounting 
Office  by  the  Contracting  Officer  con¬ 
cerned. 

(e)  The  instructions  contained  in  this 
section  do  not  apply  to  DD  Form  738 
used  in  connection  with  the  Small  Pur¬ 
chases  Procedure  (Subpart  F,  Part  592 
of  this  subchapter). 

§  606.203-4  System  of  numbering — 
(a)  Contracts.  Contract  numbers,  when 
required,  will  be  placed  in  the  space  pro¬ 
vided  therefor  on  the  printed  contract 
form,  or,  if  no  such  space  is  provided,  in 
the  upper  right-hand  comer  of  the  con¬ 
tract  separate  from  all  other  informa¬ 
tion.  A  typical  example  of  the  general 
scheme  of  numbering  is  illustrated 
below. 

DA-0&-177  Ain-l 


(1)  The  capital  letters  “DA”  represent 
the  Army  Establishment. 

(2)  "09-177”  represents  the  station 
number  of  the  contracting  installation. 
SR  35-218-1  (fiscal  and  disbursing  sta¬ 
tion  numbers)  contains  a  list  of  domestic 
and  foreign  station  numbers  which  will 
be  used.  Request  for  assignment  of  sta¬ 
tion  numbers  not  included  in  the  publi¬ 
cations  cited  herein  will  be  addressed  to 
the  Office,  Chief  of  Finance  Attn:  Ac¬ 
counting  Division. 

(3)  “Alir’  represents  letter  symbols 
assigned  to  the  agency  (in  this  case. 
Third  Army)  that  normally  would  re¬ 
ceive  allocations  of  funds  from  the 
Comptroller  of  the  Army  and  under 
whose  jurisdiction  the  installation  com¬ 
mander  has  received  authority  to  obli¬ 
gate  funds  and  execute  a  contract- 

(i)  Letter  symbols  for  use  in  number¬ 
ing  contracts  must  be  approved  by  the 
Comptroller  General  of  the  United 
States  prior  to  use. 

(ii)  Requests  for  assignment  of  letter 
symbols  to  activities  not  included  herein 
will  be  by  letter  addressed  to  the  Office, 
Chief  of  Finance  Attn:  Receipts  and 
Disbursements  Division,  which  will  se¬ 
cure  the  necessary  approval  from  the 
Comptroller  General  of  the  United 
States. 

(iii)  The  following  letter  symbols  have 
been  approved  by  the  Comptroller  Gen¬ 
eral  of  the  United  States  for  use  by  the 
agencies  indicated  below: 


Agency 

Finance  Corps _ 

Signal  Corps _ 

Ordnance  Corps _ 

Quartermaster  Corps _ _ 

Transportation  Corps _ _ 

Adjutant  General’s  Corps _ 

Chief  of  Staff _ 

Judge  Advocate  General’s  Corps _ 

National  Guard  Bureau _ 

Military  Attache. . . 

Secretary  of  the  Army _ 

Budget  Office,  Department  of  the 
Army. 

Military  District  of  Washington _ 

Chemical  Corps _ 

Army  Medical  Service _ 

Corps  of  Engineers _ 

United  States  Military  Academy _ 

National  Board  for  the  Promotion 
of  Rifle  Practice. 

ProvQSt  Marshal  General _ 

Chief  of  Chaplains _ 

Information  and  Education  Division. 

Medical  Procurement  Agency _ 

Textile  and  Apparel  Procvurement 
Agency. 

Special  Weapons  Project _ 

Army  Renegotiation  Division,  Armed 
Services  Renegotiation  Board. 

First  Army _ 

Second  Army _ 

Third  Army _ 

Fourth  Army _ 

Fifth  Army _ 

Sixth  Army _ 

United  States  Army,  Alaska _ 

United  States  Army,  Caribbean _ 

Army  Advisory  Group,  China _ 

Far  East  Command  (U.  S.  dollar  ap¬ 
propriated  funds). 

Par  East  Command  (moneys  to  U.  S. 
by  Japanese  Government). 


Symbol 

FD 

SC 

ORD 

QM 

TC 

AG 

CSA 

JAG 

NG 

ID 

OSA 

BUD 

MDW 

CML 

MD 

ENG 

MA 

N 

PMG 

CH 

IE 

MPA 

TAP 

XZ 

ARD‘ 

AI 

All 

AIII 

AIV 

AV 

AVI 

ASK 

CAB 

AGO 

FEC 

YEN 


*  This  symbol  will  not  be  used  to  enter  into 
procurement  contracts  but  will  be  used  In 
connection  with  contracts  for  the  repayment 
to  the  Government  of  amounts  found  to  be 
excessive  profits  under  the  Renegotiation  Act 
of  1948. 
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Agency  Symbol  lation,  a  request  may  be  submitted  to  the  authority,  (i)  Section  15  of  the  act  ap- 

United  States  European  Command..  EC  chief  of  Finance  Attn;  Accounting  Di-  proved  2  August  1946  (PL  600,  79th 

United  States  Army,  Europe -  Euc  vision,  in  accordance  with  paragrapl^4,  Cong.;  60  Stat.  810;  5  U.  S.  Code  55a), 

United  States  ^my.  . -  ]^c  35-218-1  (fiscal  and  disbursing  sta-  authorized — 

United  States  Forces,  Austria _  USFA  tion  numbers) ,  for  the  assignment  of  a  head  of  any  department,  when  au- 

Joint  Brazil-United  States  Military  BMC  Station  number  to  be  used  in  connection  thorlzed  in  an  appropriation  or  other  Act, 

Commission.  With  procurement  relating  to  post  ac-  may  procure  the  temporary  (not  in  excess 

United  States  Army  Grouo,  Turkey..  ATK  tivities  (class  I) .  The  request  must  COn-  of  one  year)  or  Intermittent  services  of  ex- 


United  States  Military  Mission,  Ira-  MMI 
nian  Army. 

(4)  The  figure  “1”  represents  the  first 
contract  made  by  the  particular  instal¬ 
lation.  Contracts  will  oe  numbered  by 
each  installation  in  numerical  sequence 
beginning  with  number  1  and  going 
through  999,999  without  regard  to  the 
fiscal  year,  type  of  contract,  or  contract¬ 
ing  activity.  Contracts  issued  at  each 
installation  beyond  999,999  will  be  iden¬ 
tified  by  a  new  series  of  numbers  dis¬ 
tinguished  by  the  use  of  the  capital 
letter  “A”  at  the  end  thereof.  Likewise, 
any  additional  series  necessary  beyond 
the  same  s3unbol  will  be  distinguished  by 
additional  capital  letters  “B,”  “C,”  “D,” 
etc.  This  subparagraph,  of  itself,  does 
not  require  that  a  new  series  of  numbers 
beginning  with  No.  1  be  instituted. 

(b)  Supplemental  agreements  and 
change  orders.  Supplemental  agree¬ 
ments  and  change  orders  will  bear  the 
same  identification  as  the  contract 
which  is  modified  or  amended  thereby. 
In  addition  thereto,  such  supplemental 
agreements  and  change  orders  will  be 
identified  further  by  adding  the  numer¬ 
als  1,  2,  3,  etc.,  respectively,  following 
the  words  “Supplemental  Agreement” 
or  “Change  Order.”  The  same  series  of 
consecutive  numbers  will  be  used  for 
both  supplemental  agreements  and 
change  orders.  Example:  1st  Modifi¬ 
cation — Supplemental  Agreement  No.  1 
to  Contract  DA-09-177  ADI-l ;  2d  Modi¬ 
fication — Change  Order  No.  2  to  Con¬ 
tract  DA-09-177  Ani-1. 

(c)  Siibcontracts.  Contracting 
Officers  will  urge  Contractors  holding 
prime  contracts  with  the ‘Army  Estab¬ 
lishment  to  include  in  their  subcontracts 
a  reference  to  the  number  of  the  prime 
contracts  involved.  Prime  contractors 
will  also  be  asked  to  urge  their  subcon¬ 
tractors  to  include  a  reference  to  the 
number  of  the  applicable  prime  contract 
in  sub  subcontracts,  and  so  on  down  the 
line.  This  practice  will  materially  assist 
in  accounting  and  auditing  and  partic¬ 
ularly  in  the  settlement  of  terminated 
subcontracts  of  all  tiers. 

§  606.203-5  Determination  of  num~ 
bering  agency. — (a)  General.  Letter 
symbols  are  a  requirement  of  the  Comp¬ 
troller  General  of  the  United  States  to 
indicate  command  control  rather  than 
appropriation  chargeable.  Contracts 
which  are  executed  under  supervision  of 
a  Procuring  Activity,  regardless  of  the 
j  source  of  funds  used  to  finance  the  con¬ 
tracts,  are  to  be  regarded  and  designated 
by  numbering  as  that  Activity’s 
responsibility. 

(b)  Commanding  officer  acting  in 
dual  capacity.  Where  the  commanding 
officer  of  an  installation  is  acting  in  a 
dual  capacity  as  commanding  officer  of 
a  class  II  installation  and  commanding 
officer  of  a  class  I  activity,  and  the  in¬ 
stallation  has  only  one  station  number 
which  is  assigned  for  the  Class  II  instal- 


tain  the  correct  title  of  the  Procuring 
Activity,  which  title  must  be  different 
from  the  one  presently  assigned.  If 
desirable,  the  title  may  be  changed  by 
the  addition  of  the  word  “Post”  to  the 
present  title. 

§  606.203-6  Delivery  orders.  Section 
606.203-3  is  not  applicable  to  delivery 
orders  placed  against  contracts  of  an¬ 
other  technical  service,  military  depart¬ 
ment,  or  Federal  agency,  or  delivery 
orders  not  in  excess  of  $1,000  executed 
on  DD  Form  702  or  DD  Form  738.  De¬ 
livery  orders  in  excess  of  $1,000  shall 
not  be  numbered  pursuant  to  the  system 
described  in  §  606.203-4,  but  may  be 
given  such  other  identification  as  may 
be  prescribed  by  the  Heads  of  Procuring 
Activities.  When  partial  payments 
through  unforeseen  contingencies  later 
become  necessary,  the  total  number  of 
all  payments  will  not  exceed  four,  and 
similar  action  will  be  taken  as  indicated 
in  §  592.650-5  (b)  (2)  of  this  subchapter. 

§  606.203-7  Assignment,  cancellation, 
or  alteration  of  contract  number.  The 
elements  of  a  contract  number  (includ¬ 
ing  letter  symbol  and  station  number) 
shall  not  be  altered  in  any  way  without 
the  express  approval  of  the  Chief  of 
Finance.  Requests  for  assignment,  can¬ 
cellation,  or  alteration  of  letter  symbols 
should  be  addressed  to  the  Office  of  the 
Chief  of  Finance  Attn:  Receipts  and 
Disbursements  Division,  which  will  se¬ 
cure  the  necessary  approval  from  the 
Comptroller  General  of  the  United 
States.  Generally,  only  those  agencies 
which  receive  allocations  of  funds  direct 
from  the  Comptroller  of  the  Army  will  be 
approved, 

§  606.203-8  Miscellaneous  provisions. 
(a)  For  the  purpose  of  identification  and 
control,  a  separate  numbering  system 
may  be  established  by  the  installation 
concerned.  This  number  will  not  be  used 
as  an  integral  part  of,  or  be  in  conflict 
with,  the  numbering  system  established 
herein. 

(b)  All  changes  or  modifications  to 
contracts  now  in  effect  or  those  herein¬ 
after  executed  shall  be  governed,  with 
respect  to  contract  nmnbering,  by  regu¬ 
lations  in  effect  at  time  original  con¬ 
tract  was  executed. 

§  606.204  Approval  of  awards  of  con¬ 
tracts.  Subject  to  any  further  instruc¬ 
tions  which  may  be  issued  by  the  Head 
of  a  Procuring  Activity,  awards  of  con¬ 
tracts  (including  supplemental  agree¬ 
ments,  change  orders,  and  other  con¬ 
tract  modifications)  may  be  made  by 
Contracting  Officers  without  the  ap¬ 
proval  of  the  award  by  higher  authority, 
except  as  stated  in  this  section.  Infor¬ 
mation  to  be  included  with  requests  for 
approvals  is  set  forth  in  §  606.205. 

§  606.204-1  Personal  or  professional 
services — (a)  Contracts  for  employment 
of  experts  or  consultants — (1)  Statutory 


perts  or  consultants  or  organizations  there¬ 
of,  including  stenographic  reporting  services, 
by  contract,  and  in  such  cases  such  service 
shall  be  without  regard  to  the  civil-service 
and  classification  laws  (but  as  to  agencies 
subject  to  the  Classification  Act  at  rates  not 
in  excess  of  the  per  diem  equivalent  of  the 
highest  rate  payable  under  the  Classification 
Act,  unless  other  rates  are  specifically  pro¬ 
vided  in  the  appropriation  or  other  law) 
and,  except  in  the  case  of  stenographic  re¬ 
porting  services  by  organizations,  without 
regard  to  section  3709,  Revised  Statutes,  as 
amended  by  this  Act. 

(ii)  Section  601  of  the  Department  of 
Defense  Appropriation  Act,  1954  (PL  179, 
83d  Cong.),  approved  1  August  1953, 
provides  that — 

During  the  current  fiscal  year,  the  Secre¬ 
tary  of  Defense  and  the  Secretaries  of  the 
Air  Force,  Army,  Navy,  respectively,  if  they 
should  deem  it  advantageous  to  the  national 
defense,  and  if  in  their  opinions,  the  exist¬ 
ing  facilities  of  the  Department  of  Defense 
are  inadequate,  are  authorized  to  procure 
services  in  accordance  with  section  15  of  the 
Act  of  August  2,  1946  (5  U.  S.  C.  55a),  but  at 
rates  for  individuals  not  in  excess  of  $50  per 
day,  and  to  pay  in  connection  therewith 
travel  expenses  of  individuals,  including 
actual  transportation  and  per  diem  in  lieu 
of  subsistence  while  traveling  from  their 
homes  or  places  of  bvisiness  to  official  duty 
station  and  return  as  may  be  authorized  by 
law:  Provided.  That  such  contracts  may  be 
renewed  annually. 

(2)  Approval  required.  The  following 
classes  of  contracts  are  authorized  by 
section  15  of  the  act  of  2  August  1946 
and  section  601  of  the  Department  of 
Defense  Appropriation  Act  of  1954  and 
as  such  require  the  approval  of  the  Sec¬ 
retary: 

(i)  Contracts  for  stenographic  report¬ 
ing  services. 

(ii)  Contracts  which  provide  for  per¬ 
formance  of  personal  services  by  experts 
or  consultants,  or  organizations  thereof, 
contemplating  supervision  by  Govern¬ 
ment  personnel  of  the  Contractor,  and 
not  requiring  the  Contractor,  as  an  in¬ 
tegral  part  of  the  contract,  to  furnish  an 
end  item  or  product. 

Each  contract  for  stenographic  report¬ 
ing  services  or  for  personal  services  of 
experts  and  consultants  negotiated  un¬ 
der  the  above  or  any  other  authority,  and 
each  supplemental  agreement  or  change, 
order  making  a  material  change  in  such 
contract,  will  contain  a  provision  stat¬ 
ing  that  it  is  subject  to  the  approval  of 
the  Secretary  and  will  not  be  binding 
until  so  approved;  and  the  contract  or 
request  for  award  thereof,  supplemental 
agreement,  or  change  order  will  be  for¬ 
warded  by  the  Head  of  the  Procuring 
Activity  involved  to  the  Assistant  Chief 
of  Staff,  G-4,  Department  of  the  Army, 
Attn:  Chief,  Purchases  Branch,  for  ap¬ 
proval  by  the  Secretary.  The  request 
for  approval  will  refer  specifically  to  the 
above -quoted  statutory  authorities  and 
will  furnish  a  complete  statement  of 
facts  supporting  the  determinations  re¬ 
quired  by  statute  to  be  made  by  the 
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Secretary.  The  request  for  approval  will 
include  also  the  information  required  by 
S  606.205  of  this  subpart,  if  appUcable, 
and  will  contain  a  statement  as  to  avail¬ 
ability  of  funds  and  a  reference  to  the 
Project  Account  Number,  Appropriation 
Symbol,  and  the  statutory  authority  un¬ 
der  which  appropriated.  The  request 
for  approval  shall  contain  also  a  state¬ 
ment  or  be  accompanied  by  a  certificate 
personally  signed  by  the  Head  of  the 
Procuring  Activity,  his  Deputy,  or  his 
Chief  of  Staff,  reading  substantially  as 
follows: 

The  proposed  contract  Is  advantageous  to 
and  necessary  for  the  national  defense;  exist¬ 
ing  facilities  of  the  Army  are  Inadequate  to 
accomplish  the  required  services,  and  com¬ 
pensation  specified  therein  is  considered 
reasonable. 

In  submitting  contracts  for  approval,  as 
required  by  subdivisions  (i)  and  (ii)  of 
this  subparagraph,  the  requesting  pro¬ 
curing  activity  will  certify  that — 

The  employment  of _ will 

(Name  of  Contractor) 

not  he  in  excess  of  the  civilian  personnel 
authorization  established  by  the  Department 

of  the  Army  for  the - - 

(Prociiring  activity) 

(3)  Limitation  on  compensation. 
When  with  an  individual,  each  personal 
service  contract  will  expressly  limit  the 
compensation  payable  to  not  more  than 
$50  per  day,  plus  travel  expenses,  in¬ 
cluding  actual  transportation  and  per 
diem  in  lieu  of  subsistence  while  travel¬ 
ing  from  his  home  or  place  of  business 
to  official  duty  station  and  return. 

(b)  Contracts  lor  employment  of 
other  than  experts  or  consultants  which 
may  involve  personal  or  professional 
services.  Contracts  with  individuals  or 
organizations  containing  any  one  or 
more  of  the  following  elements  will  be 
submitted  to  the  level  of  the  Head  of 
the  Procuring  Activity  involved,  for 
review: 

(1)  Payment  to  the  Contractor  will 
be  rendered  on  a  time  basis. 

(2)  The  contract  calls  for  no  definite 
end  item. 

(3)  The  contract  provides  for  or  will 
require  supervision  by  Grovernment  per¬ 
sonnel  of  its  performance  other  than 
the  administrative  supervision  exercised 
by  a  Contracting  Officer. 

The  foregoing  shall  not  apply  to  time 
and  material  contracts  as  set  forth  in 
S  592.407  of  this  subchapter. 

(d)  Paragraph  (b)  of  this  section  does 
not  authorize  Heads  of  Procuring  Activi¬ 
ties  to  approve  contracts  for  experts  or 
consultants  or  organizations  thereof  or 
contracts  for  stenographic  reporting 
services.  Such  contracts  will  be  sub¬ 
mitted  in  accordance  with  paragraph  (a) 
of  this  section  for  approval  by  the  Secre¬ 
tary. 

§  606.204-2  Leases  of  Government 
personal  property.  Leases  of  Govern¬ 
ment  personal  property,  regardless  of 
amount,  except  as  heretofore  or  hereafter 
may  be  delegated  by  the  Secretary,  will 
be*  submitted  for  approval  by  the  Secre¬ 
tary.  Requests  for  approval  will  be  ad¬ 
dressed  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Chief  Purchases  Branch. 


fi  606.204-3  Construction  and  reha¬ 
bilitation  of  installations — (a)  Chief, 
Pyfchases  Branch.  Awards  of  negoti¬ 
ated  contracts  for  the  construction  and 
rehabilitation  of  installations  for  use  in 
connection  with  the  program  to  expand 
the  United  States  Armed  Forces  will  be 
submitted  to  the  Chief,  Purchases 
Branch.  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army,  for  approval 
when  (1)  entered  into  by  a  Contracting 
Officer  under  the  jurisdiction  of  the  Chief 
of  Engineers  and  the  amount  involved 
exceeds  $15,000,000  or  (2)  entered  into 
by  the  continental  armies  or  the  Military 
District  of  Washington  and  the  amount 
involved  exceeds  $1,000,000. 

(b)  Chief  of  Engineers.  Awards  of 
negotiated  contracts  entered  into  by  the 
Chief  of  Engineers  for  construction  and 
rehabilitation  of  installations  for  use  in 
connection  with  the  program  for  expan¬ 
sion  of  the  United  States  Armed  Forces 
will  be  approved  by  the  Chief  of  Engi¬ 
neers,  or  personally  selected  members 
of  his  organization  designated  by  him  so 
to  do,  when  the  amount  involved  does 
not  exceed  $15,000,000.  Such  selected 
members  are  not  authorized  to  redele¬ 
gate  this  authority.  Subject  to  any  fur¬ 
ther  instructions  which  may  be  issued 
by  the  Chief  of  Engineers,  awards  of  con¬ 
tracts  included  in  this  paragraph 
amounting  to  less  than  $100,000  do  not 
require  approval  of  higher  authority. 

(c)  Continental  army  commanders. 
Awards  of  negotiated  contracts  entered 
into  by  the  continental  armies  or  the 
Military  District  of  Washington  for  con¬ 
struction  and  rehabilitation  of  installa¬ 
tions  for  use  in  connection  with  the  pro¬ 
gram  for  expansion  of  the  United  States 
Armed  Forces  will  be  approved  person¬ 
ally  by  continental  army  commanders 
or  their  deputies,  or  the  Commanding 
General,  Military  District  of  Washing¬ 
ton,  or  his  Deputy,  when  the  amount 
involved  exceeds  $250,000  but  does  not 
exceed  $1,000,000.  Awards  of  such  con¬ 
tracts  may  be  approve'd  personally  by 
subordinate  commanders  or  their  dep¬ 
uties,  provided  that  such  subordinate 
commanders  or  their  deputies  have  been 
granted  such  authority  personally  by  the 
respective  army  commander  or  the  Com¬ 
manding  General,  Military  District  of 
Washington,  when  the  amount  involved 
exceeds  $100,000  but  does  not  exceed 
$250,000.  Continental  army  com¬ 
manders  and  the  Commanding  General, 
Military  District  of  Washington,  also 
may  personally  select  alternates  for  the 
subordinate  commanders  to  exercise  this 
authority  personally. 

(d)  Commanding  generals  of  major 
oversea  commands.  Awards  of  negoti¬ 
ated  contracts  entered  into  by  major 
oversea  commands  for  the  construction 
and  rehabilitation  of  installations  for 
use  in  connection  with  the  program  for 
expansion  of  the  United  States  Armed 
Forces  will  be  submitted  to  the  com¬ 
manding  generals  of  major  oversea 
commands  for  approval  when  the 
amount  exceeds  $1,000,000.  The  author¬ 
ity  to  approve  awards  of  such  contracts 
amounting  to  $1,000,000  or  less  may  be 
delegated  by  commanding  generals  of 
major  oversea  commands  to  the  extent 
deemed  necessary  to  selected  individuals 


within  their  commands.  Such  selected 
individuals  are  not  authorized  to  redel¬ 
egate  this  authority. 

§  606.204-4  Architect-engineer  con¬ 
tracts.  (a)  Awards  of  Architect-Engi¬ 
neer  contracts  under  which  the  Govern¬ 
ment  is  to  acquire  a  finished  design  job 
of  engineering  report,  including  all  re¬ 
quired  drawings,  plans,  and  specifica¬ 
tions,  and  under  which  there  is  little,  if 
any,  direct  Government  supervision  of 
the  Contractor,  and  the  fee  is  based  upon 
the  results  to  be  accomplished,  will  be 
submitted  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Chief,  Purchases  Branch,  for  approval 
of  the  Under  Secretary  of  the  Army  ex¬ 
cept  that  the  Chief  of  Engineers  and 
such  other  officers  and  individuals  as  he 
may  personally  designate  to  procure 
such  services  may  approve  such  awards 
when  the  amount  of  the  fee  (inclusive 
of  the  Architect-Engineer  Contractor’s 
costs)  does  not  exceed  $500,000.  Ap¬ 
proval  of  the  Under  Secretary  of  the 
Army  will  be  required  (1)  prior  to  in¬ 
creasing  the  Architect-Engineer  fee  from 
an  amount  less  than  $500,000  to  an 
amount  exceeding  that,  and  (2)  each 
time  the  cumulative  total  of  additional 
supplements,  entered  into  after  the 
latest  required  approval  by  the  Under 
Secretary  of  the  Army,  results  in  an  in¬ 
crement  of  more  than  $500,000.  The 
following  major  oversea  commanders 
may  approve  awards  of  Architect-Engi¬ 
neer  contracts  covered  by  this  paragraph, 
when  the  contract  amount  does  not  ex¬ 
ceed  $300,000:  Commanding  General, 
United  States  Army,  Europe ;  Command¬ 
ing  General,  U.  S.  Army  Forces,  Far  East; 
Commanding  General,  United  States 
Forces,  Austria;  and  such  other  officers 
and  individuals  as  each  may  personally 
designate  to  procure  such  services. 

(b)  Awards  of  Architect-Engineer 
contracts  for  services  other  than  those 
described  in  paragraph  (a)  of  this  sec¬ 
tion  will  be  submitted  for  approval  of 
the  Secretary,  except  that  until  30  June 
1954  (1)  the  Chief  of  Engineers  and  such 
other  officers  and  individuals  as  he  may 
personally  designate  to  procure  such 
services,  under  the  provisions  of  Section 
15  of  the  Act  of  2  August  1946  (5  U.  S. 
Code  55a),  may  approve  such  awards 
when  the  contract  amount  does  not  ex¬ 
ceed  $500,000,  and  (2)  the  following 
major  oversea  commanders:  Command¬ 
ing  General,  United  States  Army, 
Europe;  Commanding  General,  U.  S. 
Army  Forces,  Far  East;  Commanding 
General,  United  States  Forces,  Austria; 
and  such  other  officers  and  individuals 
as  each  may  personally  designate  to  pro¬ 
cure  such  services,  under  the  provisions 
of  the  Act  of  2  August  1946,  supra,  may 
approve  such  awards  when  the  contract 
amount  does  not  exceed  $300,000.  Re¬ 
quests  for  approval,  except  those  which 
may  be  approved  under  subparagraphs  * 
(1)  and  (2)  of  this  paragraph,  will  be 
addressed  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Chief,  Purchases  Branch. 

(c)  The  Chief,  Armed  Forces  Special 
Weapons  Project,  has  been  delegated 
authority,  and  is  authorized,  to  approve 
the  award  of  Architect-Engineer  con¬ 
tracts  in  amounts  not  exceeding  $10,000 


FEDERAL  REGISTER 


5787 


Thursday,  September  9,  1954 

in  connection  with  repairs  and  utilities 
projects  under  the  jurisdiction  of  that 
Agency. 

§  606.204-5  Research  and  develop^ 
ment  contracts — (a)  Chief,  Purchases 
Branch.  Awards  of  negotiated  contracts 
for  research  and  development  approved 
projects  within  the  research  and  de¬ 
velopment  program  will  be  submitted  to 
the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Attn;  Chief, 
Purchases  Branch,  for  approval  when 
the  total  amount  involved  exceeds 
$250,000. 

(b)  Heads  of  Procuring  Activities. 
Awards  of  negotiated  contracts  for 
research  and  development  approved 
projects  within  the  research  and  devel¬ 
opment  program  will  be  approved  person¬ 
ally  by  the  Heads  of  Procuring  Activities 
or  their  deputies  when  the  amount  of 
the  contract  does  not  exceed  $250,000. 
Further,  the  Heads  of  Procuring  Activi¬ 
ties  or  their  deputies  may  approve  sup¬ 
plements  or  modifications  to  contracts 
for  approved  research  and  development 
projects  within  the  scope  of  the  research 
and  development  program,  provided  that 
when  the  cumulative  total  of  the  basic 
contract,  supplements,  and  modifica¬ 
tions  exceeds  $250,000  the  latest  modifi¬ 
cation  or  supplement  will  be  submitted 
to  the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Attn:  Chief, 
Purchases  Branch,  for  approval.  Sub¬ 
sequent  approvals  of  similar  supple¬ 
ments  and  modifications  in  increments 
totaling  not  to  exceed  $250,000  may  be 
approved  by  the  Heads  of  Procuring 
Activities  or  their  deputies  without  ref¬ 
erence  to  the  Assistant  Chief  of  Staff, 
G-4.  Heads  of  Procuring  Activities  may, 
at  their  discretion,  redelegate  all  or  any 
part  of  this  authority  to  personally  se¬ 
lected  Chiefs  or  Acting  Chiefs  of  appro¬ 
priate  field  purchasing  ofiBces  or  field 
commanders  without  power  of  further 
redelegation. 

§  606.204-6  Utility  service  contracts. 
The  Chief  of  Engineers,  acting  for  the 
Secretary  of  the  Army,  is  the  Depart¬ 
ment  of  the  Army  Power  Procurement 
OfiBcer.  The  Chief  of  the  Repairs  and 
Utilities  Division,  Office.  Chief  of  Engi¬ 
neers,  is  the  Deputy  Department  of  the 
Army  Power  Procurement  Officer.  The 
purchase  of  utility  services  is  governed 
by  SR  420-470-1  (Utilities  contracts). 
The  following  utility  service  contracts 
and  modifications  entered  into  within 
the  United  States,  its  Territories  and 
possessions,  shall  be  submitted  for  ap¬ 
proval  to  the  Department  of  the  Army 
Power  Procurement  Officer  (Office  of  the 
Chief  of  Engineers),  including  the  infor¬ 
mation  required  by  §  606.205  (b). 

(a)  Contracts  or  modifications  of  ex¬ 
isting  contracts  for  electric  service  where 
the  service  to  be  procured  involves  a 
demand  of  500  kilowatts  or  more. 

(b)  Modifications  of  electric  service 
contracts  where  the  basic  contract,  or  as 
it  may  have  been  modified  previously,  is 
for  500  kilowatts  or  more,  or  where  the 
modification  increases  the  basic  contract 
With  any  previous  modifications  thereof 
to  500  kilowatts  or  more,  or  where  the 
Basic  contract  use  may  have  increased 
automatically  to  500  kilowatts  or  more. 


(c)  All  other  utility  service  contracts 
where  the  service  to  be  procured  is  of 
an  estimated  cost  of  $10,000  per  year  or 
more;  contract  modifications  where  the 
basic  contract,  or  &s  it  may  have  been 
modified  previously,  entails  an  esti¬ 
mated  cost  of  $10,000  a  year  or  more; 
or  where  the  modification  increases  the 
estimated  annual  cost  under  the  basic 
contract  with  any  previous  modifications 
thereof  to  $10,000  a  year  or  more;  or 
where  the  basic  cost  may  have  increased 
automatically  to  $10,000  a  year  or  more; 
or  which  contain  a  provision  that  they 
are  entered  into  subject  to  the  approval 
of  the  Department  of  the  Army  Power 
Procurement  Officer  and  will  not  be 
binding  until  so  approved. 

(d)  Contracts  and  modifications 
thereto  for  utility  services  which  pro¬ 
vide  that  they  are  entered  into  subject 
to  the  approval  of  the  Department  of  the 
Army  Power  Procurement  Officer  and 
will  not  be  binding  until  so  approved. 

(e)  All  utility  service  contracts  which 
deviate  from  approved  contract  forms. 

§  606.204-7  Negotiated  contracts  in 
general.  Award  approvals  required  for 
all  negotiated  contracts  for  supplies, 
services,  or  construction,  not  included  in 
§§  606.204-1  through  606.204-6,  are  as 
indicated  below. 

(a)  Chief,  Purchases  Branch.  Awards 
of  negotiated  contracts  not  included  in 
§§  606.204-1  through  606.204-6,  except 
as  otherwise  specifically  delegated  in 
writing,  will  be  submitted  to  the  Assist¬ 
ant  Chief  of  Staff,  G-4,  Department  of 
the  Army,  Attn:  Chief,  Purchases 
Branch,  for  approval  when  (1)  the 
amount  exceeds  $5,000,000  and  the  con¬ 
tract  is  being  entered  into  by  a  Con¬ 
tracting  Officer  under  the  jurisdiction  of 
a  technical  service,  or  (2)  the  amount 
exceeds  $100,000  and  the  contract  is 
being  entered  into  by  a  Contracting 
Officer  not  under  the  jurisdiction  of  a 
technical  service. 

(b)  Chiefs  of  technical  services. 
Chiefs  and  acting  chiefs  of  technical 
services  are  authorized  to  approve 
awards  of  negotiated  contracts  not  in¬ 
cluded  in  §§  606.204-1  through  606.204-6 
in  amounts  not  in  excess  of  $5,000,000. 
This  authority  may  be  redelegated  by 
chiefs  of  technical  services  to  the  extent 
deemed  necessary  to  personally  selected 
members  of  their  organizations.  Such 
selected  members  are  not  authorized  to 
redelegate  this  authority.  Subject  to 
any  further  instructions  which  may  be 
issued  by  the  chief  of  a  technical  service, 
contracts  included  in  this  paragraph 
amounting  to  less  than  $100,000  do  not 
require  approval  by  higher  authority. 

(c)  Armed  Services  Medical  Procure^ 
ment  Agency.  The  Chief,  ASMPA,  and 
his  Deputy  are  authorized  to  approve 
awards  of  negotiated  contracts  that 
come  within  the  ASMPA  Charter  as 
approved  by  the  Department  of  Defense 
in  amounts  not  in  excess  of  $1,000,000. 

§  606.204-8  Major  oversea  commands. 
The  authority,  set  forth  in  §  606.204-7 
(a),  of  the  Chief,  Purchases  Branch, 
Office  of  the  Avssistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  to  grant 
approval  of  certain  awards  of  contracts 
is  delegated  to,  and  will  be  exercised  by. 


commanding  generals  of  major  oversea 
commands  for  those  contracts  entered 
into  by  Contracting  Officers  under  their 
jurisdiction.  This  authority  may  be  re¬ 
delegated  by  commanding  generals  of 
major  oversea  commands  to  the  extent 
deemed  necessary  to  personally  selected 
personnel  of  their  headquarters  and  sub¬ 
ordinate  commands  or  offices.  Such  se¬ 
lected  personnel  are  not  authorized  to 
redelegate  this  authority. 

§  606.204-9  Contracts  entered  into 
under  authority  of  Title  II,  First  War 
Potvers  Act  1941,  as  amended.  Approval 
of  awards  of  contracts  entered  into  under 
the  authority  of  Title  II,  First  War 
Powers  Act,  1941,  as  amended,  will  be 
required  and  secured  in  accordance  with 
procedures  contained  in  Subpart  D  of 
this  part. 

§  606.204-10  Modifications  of  con¬ 
tracts.  (a)  Heads  of  Procuring  Activi¬ 
ties  are  authorized  to  approve  supple¬ 
mental  agreements  to  existing  supply  or 
nonp)ersonal  contracts,  except  Utility 
Service  Contracts  (§  606.204-6),  regard¬ 
less  of  dollar  value  under  the  conditions 
set  forth  below.  This  authority  may  be 
redelegated  at  the  discretion  of  the  Head 
of  a  Procuring  Activity,  subject  to  the 
same  conditions. 

( 1 )  The  propxxsed  supplement  pertains 
to  (i)  a  basic  contract  previously  ap¬ 
proved  by  the  Assistant  Chief  of  Staff, 
G-4,  or  higher  authority;  or,  (ii)  pertains 
to  a  basic  contract  having  a  previous 
supplement  which  has  been  so  approved. 

( 2 )  The  proposed  supplement  contains 
no  deviations  from  procurement  regula¬ 
tions  which  were  not  authorized  for  use 
in  the  previously  approved  basic  contract 
or  supplement. 

(3)  The  profit  or  fee  does  not  exceed 
any  limitation  imposed  on  the  Head  of 
the  Procuring  Activity. 

(4)  Terms  and  conditions  of  the  pro¬ 
posed  supplement  are  such  that  there  is 
no  statutory  requirement  for  approval 
by  higher  authority.  Supplements  to 
facilities  contracts  involving  nonsever- 
able  facilities  will  continue  to  be  sub¬ 
mitted  to  the  Assistant  Chief  of  Staff, 
G-4,  for  approval. 

(5)  The  proposed  supplement  applies 
to  an  approved  program  for  which  funds 
are  available. 

(6)  This  authority  shall  not  be  appli¬ 
cable  to  Research  and  Development  Con¬ 
tracts  where  the  proposed  supplemental 
agreement  has  a  dollar  value  in  excess 
of  $250,000. 

(b)  Any  supplemental  agreement, 
change  order,  or  any  other  type  of  modi¬ 
fication  of  a  contract  coming  within  the 
purview  of  §  606.204-9,  or  otherwise  pro¬ 
posed  to  be  entered  into  pursuant  to  the 
authority  granted  in  Title  II,  First  War 
Powers  Act,  1941,  as  amended,  will  con¬ 
form  to  the  requirements  of  Subpart  D 
of  this  part. 

§  606.204-11  Exigency  and  competi¬ 
tion  impracticable.  Requests  requiring 
approval  of  higher  authority  of  contracts 
or  awards  of  contracts  negotiated  under 
the  authority  of  §  §  402.202  of  this  title 
and  592.202  of  this  subchapter  (Public 
Exigency)  may  be  submitted  by  tele¬ 
graph  or  radio.  In  addition  to  the  in¬ 
formation  required  by  §  606.205,  requests 
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for  approval  of  awards  of  contracts  ne¬ 
gotiate  under  the  authority  of  $§402,210 
of  this  title  and  592.210  of  this  subchap¬ 
ter  will  set  forth  the  specific  grounds 
upon  which  impracticability  of  competi¬ 
tion  was  based. 

§  606.204-12  Contract  review.  At 
least  one  competent  person,  whether  or 
not  presently  assigned  to  such  ofiBce,  will 
be  assigned  to  the  duty  of  reviewing  in 
an  advisory  capacity  all  contracts  prior 
to  contract  approval  by  the  subordinate 
commanders  or  chiefs  of  field  offices. 
This  review  will  apply  to  both  advertised 
and  negotiated  procurements,  regardless 
of  the  level  of  procuring  authority,  and 
will  be  for  the  purpose  of  insming  that 
the  clauses  and  conditions  of  the  con¬ 
tract  comply  with  the  principles  of  good 
procurement  and  that  the  interest  of  the 
Government  is  adequately  protected.  In 
those  instances  wherein  this  is  imprac¬ 
ticable,  this  provision  may  be  waived 
upon  determination  made  to  that  effect 
by  the  army  commander,  major  oversea 
commander.  Commanding  General,  Mil¬ 
itary  District  of  Washington,  or  the  chief 
of  a  technical  service,  as  appropriate. 

{  606.204-13  Approval  clause.  If  ap¬ 
proval  of  a  contract,  supplemental  agree¬ 
ment,  or  change  order  by  any  officer  or 
official  of  the  Army  Establishment  other 
than  the  Contracting  Officer  is  required 
pursuant  to  this  subchapter  (a)  the  “Ap¬ 
proval  of  Contract”  clause  set  forth  in 
$  406.105-2  of  this  title  will  be  included, 
(b)  all  changes  and  deletions  will  have 
been  made  before  such  approval  is  re¬ 
quested,  and  (c)  the  contract  will  not  be 
valid  until  such  approval  has  been  ob¬ 
tained. 

$  606.205  Information  to  he  furnished 
when  requesting  approval  of  contracts  or 
awards — (a)  Information  required  by 
the  Chief.  Purchases  Branch.  Requests 
for  approval  of  contracts  or  awards  of 
contracts,  including  supplemental  agree¬ 
ments,  change  orders,  or  other  modifica¬ 
tions.  referred  to  in  §§  606.204-1  through 
606.204-5  and  606.204-7,  will  include  the 
following  information  in  accordance 
with  the  particular  type  of  contract 
being  entered  into,  in  the  order  shown 
and  to  the  extent  practicable  in  the  par¬ 
ticular  procurement.  (Requests  for  ap¬ 
proval  of  contracts  or  awards,  including 
supplemental  agreements,  change  orders, 
or  other  modifications,  will  be  submitted 
in  sufficient  copies  to  assure  that  they 
will  be  received  in  quadruplicate  in  the 
Purchases  Branch,  Office.  Assistant  Chief 
of  Staff,  G-4,  Department  of  the  Army.) 

(1)  Name  and  address  of  Contractor. 

(2)  Location  of  plant  where  contract 
Is  to  be  performed. 

(3)  Contract  number.  If  assigned. 
(The  number  of  the  supplemental  agree¬ 
ment,  change  order,  or  modification,  in 
addition  to  the  basic  contract  number, 
will  be  shown,  if  applicable.) 

(4)  Supplies  or  services  being  pro¬ 
cured.  showing  quantities,  unit  costs,  and 
total  cost.  (If  request  for  approval  is 
for  a  supplemental  agreement,  change 
order,  or  other  modification,  include  the 
amount  of  the  basic  contract  and  the 
amount  of  each  change  made  to  date,  by 
whom  approved,  date  of  such  approval, 
and  the  cmnulative  total.) 


(5)  Contract  placement. 

(i)  Cite  authority  xmder  which  nego¬ 
tiated. 

(ii)  If  award  is  being  made  without 
competition,  state  justification  therefor. 

(iii)  Number  of  companies  invited  to 
submit  proposals. 

(iv)  Total  number  of  responsive  quo¬ 
tations  received,  plus  number  of  incom¬ 
plete  or  unresponsive  quotations. 

(v)  If  it  is  proposed  to  make  the  award 
to  other  than  the  low  offeror  or  offerors, 
give  complete  reasons  therefor. 

(Vi)  Comparison  of  all  offers  received 
for  each  item  by  company,  item,  quan¬ 
tity.  and  unit  price. 

(6)  Prices  paid  on  last  previous  pro¬ 
curement. 

(i)  Date. 

(ii)  Quantity. 

(iii)  Unit  price. 

(iv)  Justification  for  increase  in  price, 
if  applicable. 

(7)  Current  market  price,  if  applica¬ 
ble,  plus  or  minus  adjustments  for  pack¬ 
ing,  changes  from  commercial  article, 
etc. 

(8)  Realistic  cost  breakdown,  show¬ 
ing: 

(i)  Amount  of  estimated  material 
(including  percentage  of  material  han¬ 
dling  expense  and  estimated  total 
amount) . 

(ii)  Amount  of  estimated  labor  (esti¬ 
mated  number  of  hours  for  each  class, 
cost  per  hour  for  each  class,  and  total 
for  each  class) . 

(iii)  Percentage  and  amount  of  labor 
overhead  for  each  class  of  labor. 

(iv)  Estimated  total  amount  for  spe¬ 
cial  tools,  dies,  jigs,  etc.,  and  statement 
as  to  the  special  tooling  clause  to  be 
included  in  the  contract. 

(v)  Estimated  amount  of  other  direct 
costs,  other  than  facilities,  subcontract¬ 
ing,  purchased  parts,  and  “off-the-shelf” 
items.  (List  separately  each  item 
amounting  to  5  percent  or  more  of  the 
total  estimated  cost.) 

(vi)  Estimated  amount  of  other  in¬ 
direct  costs.  (List  separately  each  item 
amounting  to  5  percent  or  more  of  the 
total  estimated  cost.) 

(vii)  Percent  of  cost  and  total  general 
and  administrative  expense. 

(viii)  Total  (excluding  facilities,  sub¬ 
contracting,  purchased  parts,  “off-the- 
shelf”  items,  profit  or  fixed-fee). 

(ix)  Percent  of  and  total  profit  on  cost 
or  percent  of  and  total  fixed-fee. 

(x)  Names  and  addresses  of  all  sub¬ 
contractors  and  estimated  amount  to  be 
awarded  to  each  subcontractor  when 
subcontracts  are  estimated  to  amount  to 
either  $25,000  or  more,  or  5  percent  or 
more,  of  the  total  estimated  cost  of  the 
prime  contract. 

(xi)  Estimated  total  amount  of  pur¬ 
chased  parts. 

(xii)  Estimated  total  amount  of  “off- 
the-shelf”  items  to  be  billed  at  prices 
which  include  profit. 

(xiii)  Percent  of  and  total  general  and 
administrative  expense  on  subcontract¬ 
ing,  purchased  parts,  and  “off-the-shelf” 
items. 

(xiv)  Percent  of  and  total  profit  or 
fixed-fee  on  subcontracting,  purchased 
parts,  and  “off-the-shelf”  items. 

(XV)  Estimated  total  amount  of  facili¬ 
ties  to  be  procured. 


(xvl)  Total  estimated  definitive  con. 
tract  amoimt. 

(xvii)  Form  of  price  redetermination 
or  escalation  clause  to  be  included  in  the 
contract. 

(xviii)  Percent  of  maximum  upward 
revision  under  price  redetermination  or 
escalation  clause. 

(9)  Amount  of  Government  estimate 
of  costs  in  form  shown  in  subparagraph 
(8)  of  this  paragraph. 

Note.  All  information  listed  in  subpara, 
graphs  (6).  (7),  (8),  and  (9)  of  this  para- 
graph  need  not  be  furnished  in  each  case  if 
determined  by  the  Contracting  Officer  to  be 
Inapplicable  to  the  procurement  being 
effected.) 

(10)  Number  of  contract  form  to  be 
used. 

(11)  List  any  deviations  from  standard 
or  approved  contract  clauses,  and  rea* 
sons  for  such  deviations. 

(12)  List  all  Patent  and  Copyright 
clauses  to  be  included  in  the  contract. 

(13)  Brief  description  of  delivery  or 
performance  schedule. 

(14)  List  all  estimated  royalty  pay. 
ments,  if  any,  and  to  whom  to  be  paid. 

(15)  Estimated  amount  of  Federal  ex¬ 
cise  tax  to  be  paid  per  unit. 

(16)  Description  and  value  of  Govern¬ 
ment  property  to  be  furnished  Con- 
tractor. 

(17)  Statement  as  to  whether  the 
financial  condition  of  the  proposed  Con¬ 
tractor  is  considered  satisfactory.  If 
performance  bond  is  to  be  furnished, 
state  amount. 

(18)  Statement  as  to  whether  past 
performance  record  of  the  proposed  Con¬ 
tractor  is  considered  satisfactory.  If 
Contractor  is  engaged  in  current  con 
tract  or  contracts  with  the  Procuring 
Activity  concerned,  state  the  estimated 
contract  amount  and  status  of  deliveries. 

(19)  Funds  to  be  expended. 

(i)  Total  allocated. 

(ii)  Total  obligated,  exclusive  of  this 
contract. 

(20)  Priority  of  project  or  procure¬ 
ment  involved. 

(21)  Statement  as  to  whether  the  ag¬ 
gregate  number  of  employees  of  the 
Contractor,  including  its  affiliates,  is  less 
than  500. 

(22)  Specifications  under  which  pro 
curement  is  being  effected.  (If  other 
than  authorized  specifications,  complete 
justification  therefor.) 

(23)  In  addition  to  the  above,  any 
pertinent  data  in  the  form  of  explana 
tions,  comparisons,  or  comments  con 
ceming  the  imusual  phases  of  the 
procurement. 

(24)  Requests  for  approval  of  per 
sonal  service  contracts  will  contain  the 
statement  or  be  accompanied  by  the 
certificate  set  forth  in  §  606.204-1  (a) 
(2). 

(b)  Information  required  by  the  De¬ 
partment  of  the  Army  Power  Procure¬ 
ment  Officer.  Requests  for  approval  of 
utility  contracts  and  modifications  re- 
fered  to  in  §  606.204-6  will  include  the 
following  information: 

(1)  Complete  load  data. 

(2)  Estimated  maximum  demand  in 
kilowatts. 

(3)  Estimated  average  monthly  de¬ 
mand  in  kilowatts. 
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(4)  Estimated  average  monthly  usage 
In  kilowatt-hours. 

(5)  Estimated  power  factor. 

(6)  Similar  applicable  information  for 
estimated  usage  of  water,  gas,  sewage 
disposal,  and  steam  contracts. 

(7)  Any  other  available  pertinent  in¬ 
formation  that  will  facilitate  review,  in¬ 
cluding  but  not  limited  to,  analysis  of 
available  rates  and  charges,  supporting 
data  for  estimates  of  demand  and  use, 
and  difficulties  experienced  in  negotia¬ 
tion. 

(c)  Information  required  in  connec¬ 
tion  with  exercise  of  authority  under 
Title  II.  First  War  Powers  Act,  1941,  as 
amended.  Requests  for  approval  of 
contracts  and  modifications  of  contracts 
under  the  authority  of  Title  II,  First  War 
Powers  Act,  1941,  as  amended,  will  con¬ 
tain  the  information  required  by  subpart 
D  of  this  part. 

§  606.206  Distribution  of  contracts. 
Contracts  will  not  be  distributed  until 
properly  signed  by  all  parties,  and  ap¬ 
proved,  if  approval  is  required,  and 
Standard  Form  1036  (Statement  and 
Certificate  of  Award)  is  attached  in  those 
cases  where  required.  In  the  case  of 
those  contracts  which  require  approval 
and  such  approval  does  not  appear  on 
the  contract  itself  or  the  cover  sheet, 
there  will  be  attached  a  statement  or 
certificate  by  the  Contracting  Officer 
that  the  award  or  the  contract  has  been 
approved  and  the  name,  title,  and  office 
of  the  person  by  whom  approved,  to¬ 
gether  with  a  reference  to  the  date  there¬ 
of  and/or  to  the  administrative  file  con¬ 
taining  the  original  approval.  In  the 
case  of  those  contracts  (whether  num¬ 
bered  or  unnumbered)  made  as  a.  result 
of  formal  advertising.  Standard  Form 
1036  will  be  executed  and  attached. 

§  606.206-1  Definitions.  The  follow¬ 
ing  terms  are  used  in  connection  with 
the  distribution  of  contracts: 

(a)  Signed  number.  A  signed  num¬ 
ber  is  the  contractual  instrument  with 
the  required  signatures. 

(b)  Authenticated  copy.  An  authen¬ 
ticated  copy  is  a  copy  of  the  contractual 
Instrument  shown  to  be  authentic  by  any 
one  of  the  following: 

(1)  Certification  as  a  true  copy. 

(2)  Official  seal,  or 

(3)  Photostatic  process. 

The  signatures  on  such  copies  may  be 
either  facsimile,  stamped,  or  typed.  In 
lieu  of  copying  the  signature  of  the  par¬ 
ties,  signing  the  contract  or  supple¬ 
mental  agreement  and  of  the  witnesses 
thereto,  and  the  corporate  certification 
or  certificate,  if  any,  as  to  the  authority 
of  the  persons  who  signed  the  original 
for  the  corporate  Contractor,  the  Con¬ 
tracting  Officer  or  his  authorized  repre¬ 
sentative  may  execute  the  following  cer¬ 
tificate  on  the  copies  furnished  the  Fiscal 
Office  and  the  Financing  Disbursing 
OflBce  for  their  use: 

I  certify  that  this  Is  a  true  copy  of  the 
document  property  signed  and  witnessed 

• - and  that  the  corporate  certlfica- 

I  (Date) 

tlon  therein  was  properly  executed. 

fc)  Copy.  A  copy  is  a  copy  of  the 
contractual  instrument,  including  the 


names  of  the  contracting  parties,  but 
lacking  authentication. 

§  606.206-2  Secret  and  confidential 
contracts.  All  instructions  relating  to 
distribution  of  contracts  are  subject  to 
the  provisions  of  AR  380-5  (Safeguard¬ 
ing  Security  Information),  and  all  other 
current  instructions  governing  the  safe¬ 
guarding  and  disclosing  of  information 
affecting  the  national  security  of  the 
United  States.  Copies  of  Secret  or  Con¬ 
fidential  contracts  submitted  to  the  Gen¬ 
eral  Accounting  Office  will  be  transmitted 
under  two  covers.  Each  cover  is  to  be 
addressed  to  the  United  States  General 
Accounting  Office,  Audit  Branch,  In¬ 
dianapolis  49,  Indiana,  The  inner  cover 
only  will  be  marked  “Personal  Confiden¬ 
tial.” 

§  606.206-3  Numbered  contracts. 
Subject  to  such  special  instructions  as 
may  be  issued  by  the  Head  of  the  Pro¬ 
curing  Activity  concerned,  numbered 
contracts  will  be  distributed  as  follows: 

(a)  The  original  signed  number  of 
each  contract  will  be  forwarded  to  the 
United  States  General  Accounting  Office, 
Audit  Branch,  Indianapolis  49,  Indiana. 
If  a  surety  bond  or  bonds  are  required 
in  support  of  a  contract  whether  lump 
sum  or  cost-plus-fixed-fee,  see  §  599.108 
of  this  subchapter.  When  the  contract 
covers  purchases  made  for  one  or  more 
of  the  other  military  departments  of  the 
Department  of  Defense,  with  payment 
to  be  made  by  the  military  department 
or  military  departments  receiving  the 
supplies  or  services,  there  also  will  be 
forwarded  with  the  original  signed  num¬ 
ber  additional  certified  or  photostatic 
exact  copies  of  the  contract  in  a  number 
equal  to  the  number  of  receiving  military 
departments. 

(b)  The  duplicate  signed  number  will 
be  filed  with  the  Contracting  Officer  or 
as  directed  by  the  Head  of  the  Procuring 
Activity  concerned. 

(c)  The  triplicate  signed  number  will 
be  forwarded  to  the  Contractor. 

(d)  An  authenticated  copy  will  be 
forwarded  to  the  Disbursing  Officer  for 
his  files. 

(e)  Additional  authenticated  copies  or 
unauthenticated  copies  will  be  distrib¬ 
uted  as  directed  in  appropriate  Depart¬ 
ment  of  the  Army  publications  or  by  the 
Head  of  the  Procuring  Activity  con¬ 
cerned.  Such  copies  may  be  distributed 
prior  to  the  distribution  of  the  signed 
numbers,  provided  each  is  plainly  marked 
as  an  “Advance  Copy,”  and  other  ade¬ 
quate  safeguards  are  taken  to  insure  that 
there  will  be  no  improper  fiscal  charges 
due  to  contracts  not  being  carried 
through  to  execution. 

§  606.206-4  Unnumbered  contracts. 

(a)  The  original  signed  number  will  be 
furnished  the  Disbursing  Officer  and  will 
be  attached  to  the  voucher  on  which  pay¬ 
ment  is  made  and  will  accompany  such 
voucher  to  the  United  States  General 
Accounting  Office,  Audit  Branch,  Indian¬ 
apolis  49,  Indiana.  If  a  surety  bond  or 
bonds  were  required  in  support  of  a  con¬ 
tract,  whether  lump  sum  or  cost-plus- 
fixed-fee,  a  suitable  notation,  by  rubber 
stamp  or  otherwise,  that  a  bond  has  been 
executed  (e.  g.,  “Performance  Bond  Exe¬ 
cuted”;  “Payment  Bond  Executed”)  will 


be  placed  on  the  contract  for  the  infor¬ 
mation  of  the  General  Accounting  Office. 

(b)  The  duplicate  signed  number  will 
be  forwarded  to  the  Contractor. 

(c)  An  authenticated  copy  will  be  fur¬ 
nished  the  Disbursing  Officer  for  his  files. 

(d)  Additional  copies  will  be  prepared 
and  distributed  as  directed  in  appropri¬ 
ate  Department  of  the  Army  publications 
or  by  the  Head  of  the  Procuring  Activity 
concerned.  Such  copies  may  be  dis¬ 
tributed  prior  to  the  distribution  of  the 
signed  numbers,  provided  each  is  plainly 
marked  as  an  “Advance  Copy,”  and  other 
adequate  safeguards  are  taken  to  insure 
that  there  will  be  no  improper  fiscal 
charges  because  of  contracts  not  being 
carried  through  to  execution. 

§  606.206-5  Supplemental  agreements 
and  change  orders.  Signed  numbers  and 
copies  of  supplemental  agreements  and 
change  orders  will  be  distributed  in  the 
same  manner  as  is  prescribed  for  the 
contracts  to  which  they  pertain  and  the 
Contracting  Officer  will  note  on  his  re¬ 
tained  copy  of  the  supplemental  agree¬ 
ment  or  change  order  the  date  on  which 
the  Contractor’s  number  was  dehvered  or 
mailed  to  him. 

§  606.206-6  Purchases  under  contracts 
of  other  Military  Departments  and  other 
Government  agencies,  (a)  Delivery  or- 
dei*s  covering  such  purchases  will  be  dis¬ 
tributed  in  accordance  with  §  606.206-4. 

(b)  The  Head  of  the  Procuring  Activ¬ 
ity  concerned  will  secure  compliance  with 
all  special  instructions  of  the  respective 
agencies  which  make  the  contracts. 

(c)  Vouchers  submitted  to  the  General 
Accounting  Office,  Army  Audit  Branch, 
may  relate  to  less  than  all  of  the  items 
covered  by  the  delivery  order.  If  the 
original  signed  number  of  the  delivery 
order  has  not  already  been  so  submitted, 
it  will  be  submitted  with  the  first 
voucher ;  and  when  vouchers  are  submit¬ 
ted  covering  subsequent  payments,  a  ref¬ 
erence  will  be  made  to  the  first  voucher. 
The  reference  should  contain  the  date  on 
which  the  invoice  covered  by  the  first 
voucher  was  paid  and  the  name  of  the 
Disbursing  Officer  by  w’hom  such  pay¬ 
ment  was  made. 

§  606.206-7  Distribution  to  the  Army 
Audit  Agency  of  procurement  contracts 
and  other  documents,  (a)  Contracting 
Officers  of  the  Department  of  the  Army 
will  distribute  authenticated  copies  of 
signed  contracts  and  other  information 
as  specified  below  to  the  regional  offices 
of  the  Army  Audit  Agency. 

(1)  One  copy  of  all  cost  (or  cost  shar¬ 
ing),  cost-plus-a-fixed-fee,  time  and 
material  contracts  and  fixed-price  con¬ 
tracts  containing  cost  reimbursement 
provisions  for  portions  of  the  contract 
performance  (including  letter  con¬ 
tracts)  ;  also  one  copy  of  all  changes, 
amendments,  and  supplements  to  such 
contracts. 

(2)  One  copy  of  any  other  type  of 
negotiated  contract  (including  letter 
contracts) ,  where  the  total  compensation 
to  be  paid  the  Contractor  is  based,  in 
whole  or  in  part,  on  the  actual  costs 
incurred,  the  quantity  of  work  or  service 
performed,  the  time  element  in  perform¬ 
ing  the  work  or  service,  or  on  other  simi¬ 
lar  variable  factors;  also  one  copy  of  all 
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changes,  amendments,  and  supplements 
to  such  contracts. 

(3)  One  copy  of  all  contracts  (includ¬ 
ing  letter  contracts)  which  provide  for 
price  redetermination,  price  escalation, 
incentive  price  adjustment,  advance  pay¬ 
ments.  or  progress  payments;  also  one 
copy  of  all  changes,  amendments,  and 
supplements  to  such  contracts. 

(4)  One  copy  of  all  contracts  which 
have  been  terminated  for  convenience 
and  which  were  not  previously  forwarded 
under  requirements  of  subparagraphs 

(1),  (2),  or  (3)  of  this  paragraph. 

(5)  When  a  contract  supplement  re¬ 
flecting  (i)  redetermined  prices  under  a 
price  redetermination  type  contract  or 
(ii)  a  termination  settlement  is  for¬ 
warded  to  a  regional  office  of  the  Army 
Audit  Agency  in  accordance  with  the 
requirements  of  subparagraph  (1),  (2), 
(3)  or  (4)  of  this  paragraph,  one  copy 
of  the  record  of  negotiations  will  be 
attached  to  the  supplement.  This  record 
will  be  an  extra  copy  of  summary  of 
negotiations  necessary  for  proper  docu¬ 
mentation  in  the  contract  file,  or  for 
review  by  a  board  of  awards  (if  appro¬ 
priate).  No  special  record  is  required 
to  be  prepared  to  meet  the  requirements 
of  this  section. 

(b)  In  addition  to  the  contractual 
documents  required  by  paragraph  (a)  of 
this  section,  the  Contracting  Officer  will 
forward  promptly  an  original  and  one 
copy  of  all  cost  statements,  settlement 
proposals  in  connection  with  contracts 
terminated  for  the  convenience  of  the 
Government,  financial  data,  termination 
settlement  proposals  (including  inven¬ 
tory  schedules  and  DD  Form  546  (Sched¬ 
ule  of  Accounting  Information)),  and 
other  information  furnished  by  the  Con¬ 
tractor  in  accordance  with  each  contract 
referred  to  in  paragraph  (a)  of  this  sec¬ 
tion,  or  requested  or  acquired  by  the  Con¬ 
tracting  Officer.  The  copy  of  the  cost 
statements  and  other  data  furnished  will 
be  retained  by  the  Army  Audit  Agency 
and  filed  with  the  audit  work  papers,  and 
the  original  returned  at  the  time  of  sub¬ 
mission  of  the  audit  report  or  at  the  time 
the  Army  Audit  Agency  determines  that 
an  audit  is  not  to  be  initiated. 

(c)  For  contracts  involving  industrial 
property  as  defined  in  paragraph  104.4, 
Appendix  B,  Part  413  of  this  title. 
Contracting  Officers  will  furnish  to  the 
regional  auditor.  Army  Audit  Agency,  of 
the  region  in  which  the  official  property 
records  are  maintained,  a  letter  notifica¬ 
tion  showing  contract  number,  name, 
and  address  of  Contractor,  address  of 
office  administering  the  property  records 
and  location  of  the  property  records. 
Notifications  may  be  consolidated  and 
furnished  weekly  or  monthly,  depending 
on  volume,  but  separate  letters  will  be 
furnished  for  each  location  of  records. 
Special  arrangements  may  be  made  be¬ 
tween  a  purchasing  office  and  the  Army 
Audit  Agency  in  furnishing  this  informa¬ 
tion. 

(d)  Distribution  of  the  above  indi¬ 
cated  contractual  documents  and  sup¬ 
plementary  information  will  be  made  by 
the  purchasing  office  to  the  Army  Audit 
Agency  regional  office  of  the  area  in 
which  the  performance  will  be  accom¬ 
plished  and  will  include  one  extra  copy 


when  contracts  are  to  be  performed  out¬ 
side  the  continental  limits  of  the  United 
States.  Special  arrangements  may  be 
made  by  written  agreement  between  a 
purchasing  office  and  an  Army  Audit 
Agency  regional  office.  The  addresses 
and  jurisdictional  areas  of  the  Army 
Audit  Agency  regional  offices  are  as 
follows: 

Name  and  Address  of  Regional  Office  and 
Regional  Jurisdiction 

New  York  Regional  Office:  Army  Audit 
Agency,  180  Varick  Street,  New  York  14,  N.  Y. 
First  Army  Area. 

Philadelphia  Regional  Office:  Army  Audit 
Agency,  2800  South  Twentieth  Street,  Phila¬ 
delphia  45,  Pa.  Second  Army  Area. 

Atlanta  Regional  Office:  Army  Audit 
Agency,  745  Peachtree;  Seventh  Building,  50 
Seventh  Street  NE.,  Atlanta,  Ga.  Third 
Army  Area. 

San  Antonio  Regional  Office:  Army  Audit 
Agency.  Fort  Sam  Houston,  San  Antonio, 
Tex.  Fourth  Army  Area. 

Chicago  Regional  Office:  Army  Audit 
Agency,  608  South  Dearborn  Street,  Chicago 
8,  Ill.  Fifth  Army  Area. 

San  Francisco  Regional  Office:  Army  Audit 
Agency,  1625  Bush  Street,  San  Francisco, 
Calif.  Sixth  Army  Area. 

Washington  Regional  Office:  Army  Audit 
Agency,  Guam  Building,  23d  Place  and  Okla¬ 
homa  Avenue  NE..  Washington  25.  D.  C. 
Military  District  of  Washington  and  desig¬ 
nated  oversea  areas  which  are  not  under  the 
jurisdiction  of  major  oversea  commanders. 

(e)  Contracts  other  than  those  speci¬ 
fied  in  paragraph  (a)  of  this  section 
will  not  be  distributed  to  the  Army  Audit 
Agency. 

§  606.206-8  Excessive  distribution 
prohibited.  See  §  605.1506-3  (b)  of  this 
subchapter. 

§  606.207  Audits  of  procurement  con¬ 
tracts  by  the  Army  Audit  Agency.  Re¬ 
quirements  and  procedures  pertaining  to 
audits  of  procurement  contracts  are  set 
forth  in  the  following  sections. 

§  606.207-1  Cost-reimbursement  type 
contracts — (a)  Mandatory  Audits.  The 
Army  Audit  Agency  will  schedule  and 
perform  audits  on  the  types  of  contracts 
included  under  §  606.206-7  (a)  (1),  in¬ 
cluding  termination  settlement  proposals 
thereunder. 

(b)  Differences  and  disputes.  (1) 
Where  questions  arise  during  the  course 
of  an  audit  of  a  cost-reimbursement  type 
contract  which  appear  to  be  in  need  of 
either  amplification,  substantiation,  or 
clarification  by  the  Contracting  Officer 
prior  to  the  submission  of  the  formal 
report,  the  Auditor,  without  delay,  will 
attempt  to  obtain  such  amplification, 
substantiation,  or  clarification  from  the 
Contracting  Officer.  The  Contracting 
Officer,  in  turn,  will  cooperate  fully  in 
the  prompt  resolution  of  any  such 
problem. 

(2)  If  the  audit  referred  to  above  dis¬ 
closes  any  costs  which,  in  the  Auditor’s 
opinion,  do  not  appear  to  be  reimburse- 
able  under  the  terms  of  the  contract,  or 
because  they  appear  to  be  excessive  or 
otherwise  unreasonable,  the  Auditor  will 
recommend  such  costs  for  nonaccept¬ 
ance.  If  the  Contracting  Officer  does 
not  concur  in  the  recommendations,  he 
will,  within  5  days  after  receipt  thereof, 
advise  the  Regional  Auditor  in  writing  of 
his  reasons  for  nonconcurrence  and. 


pending  resolution  of  differences,  will  not 
approve  the  disputed  items  for  payment 
in  whole  or  in  part.  The  costs  on  which 
the  Regional  Auditor  and  the  Contract¬ 
ing  Officer  are  in  agreement  may  be 
paid  pending  dispostion  of  the  differ¬ 
ences.  The  Regional  Auditor  will  con¬ 
sider  the  comments  of  the  Contracting 
Officer  and  will  reappraise  his  original 
recommendations  in  the  light  thereof. 
If  the  Regional  Auditor  believes  that  his 
original  recommendations  should  be 
changed,  he  will  revise  or  supplement  his 
recommendations  accordingly.  How  - 
ever,  should  the  Regional  Auditor  still 
believe  that  his  original  recommenda¬ 
tions  are  proper,  he  will  prepare  and  sub¬ 
mit  to  the  Contracting  Officer  any 
additional  information  and  data  in  sup¬ 
port  thereof  as  he  may  consider  pertinent 
under  the  circumstances.  In  either  case 
the  Regional  Auditor’s  written  reply  will 
be  transmitted  within  5  days  of  receipt 
of  the  Contracting  Officer’s  comments. 

(3)  Generally,  any  differences  in 
opinion  with  respect  to  allowability  of 
costs  should  be  capable  of  resolution  at 
the  Contracting  Officer  and  Regional 
Auditor  level.  However,  if  agreement 
cannot  be  reached  after  the  exchange  of 
correspondence  required  in  subpara¬ 
graph  (2)  of  this  paragraph,  the  Con¬ 
tracting  Officer,  within  5  days  after  re¬ 
ceiving  the  Regional  Auditor’s  reply  to 
his  previous  comments,  will  transmit  the 
complete  file  direct  to  the  Head  of  the 
Procuring  Activity  involved,  forwarding 
a  copy  of  the  transmittal  letter  to  the 
Regional  Auditor.  Upon  receipt  of  copy 
of  the  transmittal  letter,  the  Regional 
Auditor  will  forward  his  complete  file, 
including  the  audit  work  papers  to  the 
C?hief,  Army  Audit  Agency,  sending  a 
copy  of  his  transmittal  letter  to  the  Con¬ 
tracting  Officer. 

(4)  Within  7  days  after  receipt  of  the 
files,  the  designated  representative  of 
the  Head  of  the  Procuring  Activity  con¬ 
cerned  and  the  designated  representa¬ 
tive  of  the  CHiief,  Army  Audit  Agency, 
acting  as  an  informal  board,  will  make  a 
final  decision  on  the  items  in  dispute  and 
jointly  will  advise  the  Contracting 
Officer  direct  with  respect  thereto  with 
an  information  copy  to  the  Regional 
Auditor.  All  decisions  of  the  informal 
board  will  have  the  written  approval  of 
the  Head  of  the  Procuring  Activity  con¬ 
cerned  and  of  the  Chief,  Army  Audit 
Agency. 

(5)  In  the  event  that  the  Head  of  the 
Procuring  Activity  and  the  Chief,  Army 
Audit  Agency,  are  unable  to  agree,  the 
dispute  will  be  referred  direct  to  the  Sec¬ 
retary,  who  will  render  a  final  decision 
on  the  issues  involved. 

(6)  Determination  reached  by  the  In¬ 
formal  board  will  have  the  effect  of  a 
directive  and  will  be  so  recognized  by 
both  the  Contracting  Officer  and  the 
Regional  Auditor.  Decisions  by  the  Sec¬ 
retary  will  also  be  in  the  form  of  a  direc¬ 
tive  and  will  have  the  same  effect.  Pay¬ 
ment  then  will  be  made  in  accordance 
with  the  decisions  reached.  Such  deci¬ 
sions  do  not  preclude  a  contractor  from 
seeking  redress  under  any  applicable 
provisions  of  the  contract. 

§  606.207-2  Fixed-price  contracts— 
(a)  When  audits  will  be  performed.  (D 
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Audits  of  cost  data  submitted  by  Con¬ 
tractors  in  connection  with  the  negotia¬ 
tion  or  revision  of  prices  and  settlement 
proposals  of  contracts  terminated  for 
convenience  under  fixed -price  contracts 
will  be  performed — 

(1)  When  requested  by  the  Contract¬ 
ing  OfiBcer.  As  a  matter  of  policy,  Con¬ 
tracting  OflRcers  should  request  audits  in 
those  cases  where  in  their  judgment  an 
audit  is  desirable  to  protect  the  interest 
of  the  Government  after  giving  full  con¬ 
sideration  to  the  amount  involved,  the 
nature  and  acceptability  of  the  cost  data 
furnished  by  the  contractor,  unusual 
circumstances  that  might  adversely  af¬ 
fect  the  Government’s  interest,  or  any 
other  available  information  that  would 
be  of  value  in  arriving  at  the  decision. 

(ii)  Whenever  the  Regional  Auditor 
deems  it  advisable  (provided  the  Gov¬ 
ernment  has  the  right  of  audit)  after 
giving  full  consideration  to  the  amount 
involved,  the  nature  and  acceptability  of 
the  cost  data  furnished  by  the  Contrac¬ 
tor,  knowledge  (or  lack  thereof)  of  the 
Contractor’s  accounting  policies  and  pro¬ 
cedures,  the  adequacy  of  the  Contractor’s 
cost  system,  unusual  circumstances  that 
might  adversely  giffect  the  Government’s 
interest,  or  any  other  available  informa¬ 
tion  that  would  be  of  value  in  arriving 
at  the  decision. 

(2)  It  is  not  considered  sound  policy 
to  arbitrarily  exempt  from  the  require¬ 
ment  of  audit  any  contract  or  group  of 
contracts  in  which  pricing  or  payment  is 
based  on  cost  information  furnished  by 
the  Contractor.  However,  in  the  appli¬ 
cation  of  paragraph  (a)  (1)  (i)  and  (ii) 
of  this  section  in  those  cases  where  there 
is  adequate  knowledge  of  the  Contrac¬ 
tor’s  accounting  policies  and  cost  system, 
and  previous  favorable  experience,  both 
the  Contracting  Officer  and  the  Regional 
Auditor  should  consider  the  propriety  of 
accepting  the  Contractor's  cost  informa¬ 
tion  after  a  satisfactory  review  and 
analysis  by  qualified  personnel  in  either 
or  both  offices.  This  procedure  is  par¬ 
ticularly  adaptable  to  contracts  of  limited 
amounts. 

(3)  As  promptly  as  po.ssible  but  not 
later  than  10  days  after  receipt  of  the 
financial  data  set  forth  in  §  606.206-7 

(b),  the  Contracting  Officer  will  be  ad¬ 
vised  of  the  decision  by  the  Regional 
Auditor  under  paragraph  (a)  (1)  (ii)  of 
this  section  or  of  any  recommendation  in 
connection  with  paragraph  (a)  (2)  of 
this  section  w  hich  might  warrant  recon¬ 
sideration  of  the  request  for  an  audit. 

(b)  Action  required  upon  receipt  of 
request  for  or  the  initiation  of  an  audit. 
Promptly  upon  receipt  of  the  audit  re¬ 
quest  set  forth  in  paragraph  (a)  (1)  (i) 
of  this  section  or  when  initiating  an 
audit  under  paragraph  (a)  (1)  (ii)  of 
this  section,  but  no  later  than  10  days 
after  receipt  of  an  audit  request  or  re¬ 
ceipt  of  the  data  set  forth  in  §  606.206-7 
<b),  the  Army  Audit  Agency  will  advise 
the  Contracting  Officer  of  the  approxi¬ 
mate  date  the  audit  will  be  start^,  and 
^thin  5  days  after  the  actual  starting 
<late,  the  Auditor  will  further  advise  the 
Contracting  Officer  of  the  estimated  date 
of  submission  of  the  audit  report.  In 
we  event  that  conditions  which  arise 
muring  the  performance  of  the  audit  in- 
oicate  the  audit  report  cannot  be  com¬ 


pleted  within  the  estimated  period  and  in 
order  not  to  delay  unduly  any  needed 
payment  of  acceptable  items  of  cost  to 
the  Contractor,  the  Auditor  will 
promptly  advise  the  Contracting  Officer 
of  the  cause  of  the  extension  of  the  esti¬ 
mated  date  of  completion  and  will  fur¬ 
nish  a  brief  interim  report  indicating 
the  amount  which,  in  the  Auditor’s 
opinion,  and  subject  to  the  Contracting 
Officer’s  approval  may  be  provisionally 
paid  at  that  time;  in  the  case  of  pending 
precontract  negotiations,  the  Contract¬ 
ing  Officer  may,  in  his  discretion,  proceed 
with  negotiations  without  delay  until 
completion  of  the  audit  report,  should 
the  situation  so  warrant. 

(c)  Scope  of  audits.  The  scope  of 
each  audit  requested  by  a  Contracting 
Officer  will  be  the  minimum  required  in 
the  opinion  of  the  Auditor  under  the  cir¬ 
cumstances  to  justify  him  in  giving  an 
opinion  regarding  the  reasonableness 
and  fairness  of  the  Contractor’s  claims 
regarding  costs  actually  incurred  or  esti¬ 
mated  to  be  incurred,  either  as  a  basis 
for  actual  contract  settlement  or  for 
price  negotiation,  as  the  case  may  be. 
The  scope  of  the  audit  will  depend  upon 
the  Auditor’s  judgment  regarding  the 
Contractor’s  financial  and  accounting 
policies  and  procedures,  including  the 
rehability  of  his  cost  system  and  internal 
controls;  in  no  case  will  a  detailed  audit 
of  transactions  or  price  estimates  be 
made  beyond  the  extent  necessary  under 
the  circumstances.  Whenever  the  Au¬ 
ditor  determines  to  expand  the  scope  of 
auditing  to  include  extensive  detailed 
work,  an  explanation  of  the  reasons 
therefor  will  be  furnished  in  the  audit 
report. 

(d)  Disclosure  of  audit  results  to  Con¬ 
tractors.  In  order  to  facilitate  negotia¬ 
tions  and  to  insure  that  the  audit  find¬ 
ings  are  in  keeping  with  the  facts  after 
full  consideration  has  been  given  to  the 
Contractor’s  accounting  policies  and 
procedures,  the  Auditor  may  discuss  his 
audit  findings  w’ith  the  Contractor  in 
respect  to  the  costs  questioned  and  the 
accounting  basis  therefor.  The  Auditor 
w’ill,  in  each  case  where  the  audit  results 
are  discussed  with  the  Contractor,  in¬ 
form  the  Contractor  that  the  audit  find¬ 
ings  as  approved  by  the  Regional  Auditor 
are  advisory  only  and  do  not  restrict  the 
Contracting  Officer  in  his  negotiation 
with  the  Contractor.  Upon  completion 
of  the  audit  report  and  review  thereof, 
the  Regional  Auditor  should  noimally 
furnish  the  Contractor  with  copies  of 
the  pertinent  schedules  relating  to  the 
costs  questioned,  at  the  same  time  as  the 
audit  report  is  submitted  to  the  Con¬ 
tracting  Officer. 

(e)  Action  of  Contracting  Officer  upon 
receipt  of  audit  report.  Contracting 
Officers  are  primarily  responsible  for  de¬ 
termination  of  prices  negotiated  under 
fixed-price  contracts,  including  those 
containing  price  redetermination  clauses. 
Audit  reports  on  negotiated  fixed-price 
contracts,  while  advisory  only,  are  nec¬ 
essary  and  important  in  that  they  fur¬ 
nish  Contracting  Officers  adequate  in¬ 
formation  with  which  to  negotiate  fairly 
with  the  Contractor’s  representatives, 
and  must  be  fully  considered.  In  ac¬ 
cordance  with  the  requirements  of 


§  606.206-7  (a)  copies  of  contractual  doc¬ 
uments  reflecting  the  determination  of 
prices  or  settlements  must  be  furnished 
promptly  by  the  Contracting  Officer  to 
appropriate  regional  officers  of  the  Aimy 
Audit  Agency. 

(f)  Action  of  Army  Audit  Agency  upon 
receipt  of  contractual  documents  indicat¬ 
ing  settlement  of  price  redeterminations, 
etc.  Upon  receipt  of  the  contractual 
documents  indicating  revision  of  prices 
(or  final  settlements),  the  Army  Audit 
Agency  will  evaluate  the  new  prices  in  the 
light  of  the  advisory  audit  report  and 
other  available  information  for  overall 
reasonableness.  A  reaudit  or  reexami¬ 
nation  of  the  Contractor’s  accounts  will 
NOT  be  performed.  In  those  cases  where 
the  new  prices  appear  largely  dispropor¬ 
tionate  to  the  information  available,  a 
report  will  be  submitted  through  the 
Chief,  Army  Audit  Agency  to  the  Assist¬ 
ant  Chief  of  Staff,  G-4,  Department  of 
the  Army,  Attn;  Chief,  Purchases 
Branch.  The  Comptroller  of  the  Army 
will  be  furnished  with  information  in¬ 
dicating  disposition  of  the  report. 

§  606.207-3  General — (a)  Accounting 
counsel.  Contracting  Officers  may  uti¬ 
lize,  and  the  Army  Audit  Agency  will 
furnish  accounting  counsel  at  the  request 
of  the  Contracting  Officer,  whenever  the 
Contracting  Officer  determines  that  such 
counsel  is  desirable  and  appropriate  in 
the  negotiation  of  a  contract  either  in  its 
initial  pricing  stage  or  during  or  at  the 
completion  of  its  performance. 

(b)  Reports  of  irregularities.  If  the 
basis  for  an  audit  request,  or  if  discovered 
in  the  course  of  an  audit,  information  as 
to  irregularities  or  unusual  matters  will 
be  furnished  promptly  to  the  Auditor,  or 
to  the  Contracting  Officer,  for  appropri¬ 
ate  consideration.  Reports  by  the  Audi¬ 
tor  indicating  suspicion  of  fraud  w’ill  be 
furnished  to  the  Contracting  Officer  who 
will  be  governed  by  Subpart  F,  Part  590  of 
this  subchapter. 

§  606.208  Vendor’s  certificate.  The 
Comptroller  General  has  prescribed  the 
following  simplified  form  of  certificate  to 
be  used  by  Contractors  and  vendors  on 
invoices  and  bills; 

I  certify  that  the  above  bill  is  correct  and 
just  and  that  payment  therefor  nas  not  been 
received. 

SUBPART  C — PROCUREMENT  ACTION  REPORTING 

§  606.301  General.  To  conform  with 
the  provisions  of  Public  Law  413,  80th 
Congress,  Armed  Services  Procurement 
Act  of  1947,  and  with  instructions  of  the 
President  of  the  United  States,  and  to 
provide  the  Assistant  Chief  of  Staff,  G-4, 
Department  of  the  Army,  with  manage¬ 
ment  data  essential  to  staff  control  over 
Army  procurement,  procurement  action 
reports  will  be  prepared  on  the  forms 
and  subiriitted  at  the  times  herein  pre¬ 
scribed.  Heads  of  Procuring  Activities 
(as  defined  in  §  400.201-4  of  this  title) 
may  issue  implementing  instructions,  as 
required  to  their  Contracting  Officers. 
A  copy  of  each  such  implementation  will 
be  forwarded,  as  issued,  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Attn:  Chief,  Purchases  Branch. 

§  606.302  Data  to  be  included.  Data 
reported  will  cover  aU  procurement  ac- 
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tions  (see  §  606.307)  transacted  under 
the  provisions  of  subchapter  A,  Chapter 
IV  of  this  title  and  this  subchapter  by 
all  Contracting  OflBcers  of  the  Army  Es¬ 
tablishment.  Procurement  actions  for 
civil  functions,  such  as  Engineers  Civil 
Works  and  Alaskan  Communications 
System,  are  not  included  in  this  report¬ 
ing  requirement. 

§  606.303  Forms.  Reports  will  be 
prepared  on  DA  Form  377  (Monthly 
Summary  of  Procurement  Actions)  (Re¬ 
ports  Control  Symbol  CSGLD-534)  and 
DD  Form  350  (Individual  Procurement 
Action  Report)  (Reports  control  Sym¬ 
bol  CSGIaD-525).  Supply  of  forms  will 
be  requisitioned  through  normal  pub¬ 
lications  supply  channels. 

§  606.304  Number  of  copies  and  rout^ 
ing.  (a)  The  original  of  each  DD  Form 
350  will  be  forwarded  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Attn:  Chief,  Purchases  Branch, 
in  all  cases  except  where  the  chief  of  a 
technical  service  requires  the  original  of 
the  report  for  coding  purposes.  In  cases 
where  the  original  of  the  report  is  for¬ 
warded  to  the  chief  of  the  technical 
service,  a  copy  of  the  report  will  be  for¬ 
warded  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Chief,  Purchases  Branch.  Heads  of  Pro¬ 
curing  Activities  may  require  extra 
copies  of  DD  Form  350  to  be  furnished 
by  their  Contracting  Officers.  The  orig¬ 
inal  of  DA  Form  377  will  be  forwarded 
to  the  Assistant  Chief  of  Staff,  G-4,  De¬ 
partment  of  the  Army,  Attn:  Chief, 
Purchases  Branch,  and  a  copy  of  the 
report  will  be  forwarded  to  the  appro¬ 
priate  Heads  of  Procuring  Activities. 
DA  Form  377  will  not  be  forwarded  to 
the  Department  of  Labor,  Wage  and 
Hour  and  Public  Contracts  Division. 
Letters  of  transmittal  will  not  be  used  in 
submitting  either  individual  or  monthly 
reports. 

(b)  For  each  unclassified  or  restricted 
procurement  action  having  a  value  of 
over  $10,000  and  subject  to  the  Walsh- 
Healey  Public  Contracts  Act  (Subpart  F, 
Part  411,  of  this  title),  two  additional 
copies  of  the  top  portion  of  DD  Form 
350  (first  13  items)  will  be  prepared  by 
the  installation  which  effects  the  pro¬ 
curement  and  forwarded  direct  to  De¬ 
partment  of  Labor,  Washington  25,  D.  C., 
Attn:  Wage,  Hour  and  Public  Contracts 
Division.  These  additional  copies  will 
not  be  prepared  for  actions  bearing  a 
security  classification  higher  than  con¬ 
fidential. 

(c)  One  additional  copy  of  DD  Form 
350  will  be  submitted  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Attn:  Chief,  Purchases  Branch, 
when  the  dollar  value  of  the  action  re¬ 
ported  is  $500,000  or  more. 

(d)  One  additional  copy  of  DD  Form 
350  will  be  submitted  to  the  Assistant 
Chief  of  Staff,  G-4.  Department  of  the 
Army,  Attn:  Chief,  Purchases  Branch, 
in  the  case  of  all  oversea  procurement 
actions  involving  Mutual  Security  As¬ 
sistance  (MSA)  funds. 

(e)  A  supplementary  report  will  be 
prepared  for  each  contract  or  amend¬ 
ment  of  a  contract  involving  new  pro¬ 
curement  for  $1,000,000  or  more  to  be 


performed  in  labor  shortage  areas  (those 
classified  in  Group  I  by  the  Department 
of  Labor).  Four  copies  of  this  supple¬ 
mentary  report  will  be  appended  to  the 
four  additional  copies  of  DD  Form  350 
and  forwarded  to  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  Attn: 
Chief,  Purchases  Branch.  The  supple¬ 
mentary  report  will  contain  the  follow¬ 
ing  information: 

(1)  Manpower  requirements  (on  basis 
of  information  obtained  from  con¬ 
tractor). 

(i)  Current  total  employment  (num¬ 
ber  of  persons)  of  Contractor  at  place 
of  manufacture  shown  in  item  6  of  DD 
Form  350.  Indicate  month. 

(ii)  Estimated  employment  at  the 
same  facility  for  work  solely  on  the  new 
contract  during  peak  month  of  opera¬ 
tion  on  that  contract.  State  month  and 
year. 

(iii)  Net  additional  manpower  required 
(actual  new  hires)  at  the  same  facility 
for  work  on  new  contract  to  attain  em- 


§  606.305  Frequency  and  due  dates. 
Tlie  procurement  action  rep>orting  forms 
(DD  Form  350  and  DA  Form  377)  will 
be  submitted  as  follows: 

(a)  Class  I  installations  and  activi¬ 
ties  will  forward  the  original  DA  Form 
377  and  the  original  of  each  DD  Form 
350  at  the  same  time.  These  forms  for 
the  completed  calendar  month  will  be 
forwarded  not  later  than  the  fifth  day  of 
the  following  month. 

(b)  Class  II  installations  and  activi¬ 
ties  will  prepare  DD  Form  350  for  each 
reportable  procurement  action  and  for¬ 
ward  this  form  within  four  working  days 
after  the  date  an  individual  action  as 
described  in  §  606.307  is  transacted.  DA 
Form  377  will  be  forwarded  not  later 
than  the  10th  day  of  the  following 
month.  (See  §  606.309  (a).) 

(c)  Oversea  Purchasing  Offices  will 
prepare  DD  Form  350  for  each  report- 
able  procurement  action  and  forward 
this  form  within  four  working  days 
after  the  date  an  individual  action  as 
described  in  paragraph  §  606.307  is 


ployment  shown  in  subparagraph  (1)  (ii) 
of  this  paragraph.  (This  figure  cannot 
be  larger  than  the  figures  noted  in  sub- 
paragraph  (1)  (ii)  of  this  paragraph 
but  may  in  some  instances  be  smaller  due 
to  transfer  of  employees  from  other  mili¬ 
tary  or  civilian  work  which  is  phasing 
out.) 

(2)  If  the  entry  in  subparagraph  (1) 
(iii)  of  this  paragraph  is  200  or  more — 

(i)  A  brief  statement  of  information 
and  advice  furnished  by  local  Employ¬ 
ment  Service  Office. 

(ii)  A  brief  explanation  of  the  over¬ 
riding  factors  which  made  placement  of 
the  contract  in  the  labor  shortage  area 
necessary  or  advisable  despite  adverse 
manpower  conditions.  (In  the  case  of 
formally  advertised  procurements,  the 
making  of  an  award,  pursuant  to  existing 
procurement  directives,  to  a  Contractor 
located  in  a  Group  I  area  will  be  con¬ 
sidered  as  a  sufficient  overriding  factor 
for  this  purpose.) 

(f)  Distribution  chart. 


transacted.  DA  Form  377  will  be  for¬ 
warded  not  later  than  the  10th  day  of 
the  following  month.  (See  §  606.309 
(a).) 

(d)  As  soon  as  practicable  after  an  in¬ 
dividual  procurement  action  is  trans¬ 
acted,  the  additional  copies  of  DD  Form 
350  with  attached  four  copies  of  supple¬ 
mentary  report  required  by  §  606.304  (e), 
will  be  forwarded  by  procuring  installa¬ 
tions  of  the  Army  establishments  in  the 
continental  United  States  to  the  Assist¬ 
ant  Chief  of  Staff,  G-4,  Department  of 
the  Army,  Attn:  ClJhief,  Purchases 
Branch.  However,  submission  of  these 
extra  copies  and  the  attached  report 
will  not  be  allowed  to  delay  transmis¬ 
sion  of  the  other  copies  of  DD  Form  350 
within  the  required  period. 

(e)  Negative  DA  Forms  377  will  be 
submitted  by  all  reporting  activities 
when  appropriate. 

§  606.306  Reporting  activities.  'I’h® 
Procurement  Action  Report  (DD  Form 
350  and  DA  Form  377)  will  be  prepared 
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AC  of  P,  0-4 
(Attn;  Chief, 
Purchases 
Branch) 

Head  of  procur¬ 
ing  activity 

Department  of 
Labor,!  Wash¬ 
ington  25. 1).  C., 
Attn:  Wage 
and  Hour  and 
Piiblie  Con¬ 
tracts  DivLsion 

DD  Form  3.50: 

Actions  over  $10,000  but  less  than  $.500,000  subject  to  Walsh- 
Heaiey  Public  Contracts  Act.  (Uncla.ssifled  only.) 

1  copy . 

1  copy . 

2  copies. 

Actions  over  $10,000  but  less  than  $500,(X)0  subject  to  Walsh- 
Healey  Public  Contracts  Act.  (Classified  Confidential 

1  copy . 

1  copy . . 

None. 

and  above.) 

Actions  over  $.500,000  subject  to  W'alsh-IIealey  Public  Con¬ 
tracts  Act.  (Unclassified  only.) 

2  copies . 

1  copy . 

2  copies. 

Actions  over  $5no,(XiO  subject  to  WaLsh-IIealey  Public  Con¬ 
tracts  Act.  (Classified  Confieiential  and  above.) 

2  copies . 

1  copy . 

None. 

Actions  over  Sl.OtW.OOO  to  be  ix'rformed  in  Labor  Shortage 
Areas,  Oroup  I  (with  supplemental  report). 

5  copies... _ 

1  copy . 

None. 

All  overeea  actions  involving  Mutual  Security  Assistance 
Funds  (regardless  of  dollar  value). 

2  copies... _ 

1  copy . 

None. 

All  actions  for  research  and  development  or  industrial  mobil- 

1  copy . . 

1 conv _ 

None. 

ization  (regardle.ss  of  dollar  value). 

Actions  over  $,5(X),«)0  for  research  and  development  or  indus- 

2  copies _ 

1  copy . . 

None. 

trial  mobilization. 

All  actions  for  letter  contracts  (regardless  of  dollar  value) . 

1  copy . . 

Actions  over  $.500,000  for  letter  contracts . . . 

None. 

None, 

All  actions  for  definitive  contracts  superseding  letter  con- 

1  copy _  _  . 

tracts  (regardless  of  whether  additional  funds  are  obligated). 

All  actions  on  amendments  involving  price  redetermiuation 
(regardless  of  dollar  value). 

1  copy . 

1  copy . 

None. 

*  Only  top  portion  of  DD  Form  350  to  be  furnished  Department  of  Labor. 
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by  all  Contracting  Officers  of  the  Army 
Establishment  in  the  continental  United 
States,  its  Territories  and  possessions, 
major  oversea  commands,  attaches  and 
foreign  missions,  designated  as  such  pur¬ 
suant  to  §  590.450  of  this  subchapter, 
transacting  purchases,  procurements  or 
executing  contracts  payable  from  appro¬ 
priated  funds  (§  590.251  of  this  sub¬ 
chapter). 

§  606.307  Procurement  action  to  be 
reported,  (a)  A  “procurement  action” 
means  any  type  of  agreement  or  order 
for  the  procurement  of  supplies  or  serv¬ 
ices  which  obligates  funds  as  set  forth  in 
§  606.306.  It  includes,  by  way  of  de¬ 
scription  and  without  limitation,  awards; 
contracts  of  a  fixed-price,  cost,  cost- 
plus-a-fixed-fee,  exchange,  or  time  and 
material;  delivery  orders,  job  orders, 
task  orders  or  task  letters  issued  against 
open  end  or  indefinite  quantity  con¬ 
tracts;  letter  orders,  letters  of  intent, 
and  purchase  orders.  It  includes  modi¬ 
fications  (amendments,  change  orders, 
and  supplemental  agreements)  with  re¬ 
spect  to  any  of  the  foregoing.  (See  Sub¬ 
part  D,  Part  402  of  this  title.)  It  also 
includes  the  purchasing,  renting,  leasing, 
or  otherwise  obtaining  supplies  or  serv¬ 
ices  from  either  private  sources  or  Gov¬ 
ernmental  agencies  outside  of  the 
Department  of  Defense.  (For  interde¬ 
partmental  procurement  see  §  606.308, 
Item  15.)  It  excludes  requisitions  trans¬ 
ferring  supplies  or  services  within,  or  be¬ 
tween  the  military  departments  or  the 
joint  procurement  agencies  of  the  De¬ 
partment  of  Defense.  (For  interservice 
procurement,  see  §  606.308,  Item  15.)  It 
excludes  the  renting  or  leasing  of  real 
estate  and  requisitions  transferring  sup¬ 
plies  or  services  within,  or  between  the 
military  departments  or  the  joint  pro¬ 
curement  agencies  of  the  Department  of 
Defense.  (For  interservice  procurement, 
see  §  606.308,  Item  15.) 

(b)  Term  contracts,  open-end  con¬ 
tracts,  indefinite  quantity  contracts,  or 
agreements  for  obtaining  supplies,  which 
dollar  value,  will  not  be  reported  by  the 
activity  which  executes  such  contract. 
Activities  which  execute  individual  pur¬ 
chase  instruments  or  orders  against  such 
contracts  will  report  each  individual 
action  of  $10,000  or  over  on  DD  Form 
350  and  will  report  the  sum  of  all  pur¬ 
chases  irrespective  of  dollar  value  on 
da  Form  377.  Similarly,  job  orders 
against  Army  Establishment  manufac¬ 
turing  installations  will  not  be  reported, 
but  contracts  for  materials  necessary  to 
do  not  include  specific  quantities  or  total 
accomplish  the  job  order  will  be  reported. 

(c)  Except  as  indicated  in  paragraph 

(d)  of  this  section  DD  Form  350  will  be 
submitted  for  individual  procurement 
actions  where  the  dollar  value  is  $10,000 
or  more.  Except  as  indicated  in  para¬ 
graph  (d)  of  this  section  DD  Form  350 
will  be  submitted  for  each  modification 
(amendment,  change  order,  or  supple¬ 
mental  agreement)  increasing  or  de¬ 
creasing  the  value  of  a  contract  by 
$10,000  or  more,  regardless  of  value  of 
basic  contract  and  regardless  of  whether 
basic  contract  was  executed  prior  to 
effective  date  of  Public  Law  413,  80th 
Congress  (19  May  1948). 


(d)  The  following  procurement  ac¬ 
tions  or  modifications  thereto  will  be 
reported  in  every  instance  without  re¬ 
gard  to  any  dollar  value  limitation: 

(1)  Action  negotiated  under  2  (c)  (1) 
which  prior  to  the  declaration  of  the 
National  Emergency  would  have  been 
negotiated  under  sections  2  (c)  (11)  and 
2  (c)  (16)  of  Public  Law  413; 

(2)  All  oversea  procurement  actions 
involving  MSA  funds; 

(3)  All  letter  contracts; 

(4)  Definitive  contracts  superseding 
letter  contracts  regardless  of  whether 
additional  funds  are  obligated. 

(5)  All  amendments  involving  price 
redetermination. 

§  606.308  Instructions  for  preparation 
of  DD  Form  350  (.Individual  Procurement 
Action  Report). 

Item  1 — Report  number.  This  number  will 
represent  the  serial  number  of  DD  Form  350 
submitted  by  each  office,  installation,  activ¬ 
ity,  or  individual  within  the  current  fiscal 
year,  suffixed  by  the  ^last  two  digits  of  the 
fiscal  year.  The  report  covering  the  first  pro¬ 
curement  action  taken  in  fiscal  year  1954  by 
each  office  will  bear  the  number  “1-54,”  and 
consequently  thereafter  for  subsequent  pro¬ 
curement  actions.  The  report  covering  the 
first  procurement  action  taken  in  each  suc¬ 
ceeding  fiscal  year,  beginning  1  July,  will 
again  bear  the  number  “1,”  followed  by  the 
last  two  digits  of  the  fiscal  year.  In  those 
instances  where  more  than  one  activity  in  a 
purchasing  office  utilizes  the  same  station 
number,  blocks  of  numbers  will  be  assigned 
to  each  activity  by  the  purchasing  office  to 
avoid  duplication  of  report  numbers.  The 
numbering  will  be  in  accordance  with  the 
date  of  the  rep>ort,  item  39,  and  not  accord¬ 
ing  to  the  date  of  the  procurement  action, 
item  11.  If  the  report  covers  a  modification 
(amendment,  change  order,  or  supplemental 
agreement)  with  respect  to  a  procurement 
action  previously  reported,  also  enter  the 
number  of  the  most  recent  procurement 
action  report  number  related  to  the  contract 
involved. 

If  block  (3) .  (4) ,  (5) ,  (6) ,  or  (7)  of  item  8 
has  been  checked,  this  space  should  have  a 
previous  report  number  in  addition  to  the 
number  for  this  report. 

Item  2 — Department.  Enter  “Army”  if  not 
so  preprinted. 

Item  3 — Bureau,  technical  service,  or  com¬ 
mand.  Enter  the  name  of  the  Procuring 
Activity  having  responsibility  for  the  pro¬ 
curement  action:  such  as  Quartermaster 
Corps,  European  Command,  Third  Army,  Na¬ 
tional  Guard,  etc.  (See  §  606.309  (d)  of  this 
subpart.) 

Item  4 — Procuring  office  and  address.  En¬ 
ter  title,  address,  and  station  number  in 
sufficient  detail  to  establish  readily  the  iden¬ 
tity  of  the  office,  installation,  activity,  or 
individual  preparing  the  report. 

Item  5a — Contractor  name  and  business 
address.  Enter  the  name  and  business  ad¬ 
dress,  including  street  or  post  office  box,  of 
the  Contractor  or  vendor  with  whom  the 
procurement  action  was  transacted. 

Item  5b — Division  of.  In  cases  where  the 
Contractor  or  vendor  identifies  himself  as  a 
division  of  a  parent  company,  enter  the  name 
of  the  parent  company  concerned. 

Item  6 — Place  of  performance.  Enter  the 
actual  location  of  the  vendor’s  place  of  busi¬ 
ness  from  which  the  items  will  be  supplied 
or  the  plant  in  which  the  items  will  be  pro¬ 
duced.  If  the  items  are  to  be  supplied  from 
a  vendor  or  plant  to  which  the  Contractor 
subcontracts  the  order,  or  for  which  the  Con¬ 
tracted  acts  as  a  broker  or  factor,  the  name 
and  location  of  the  vendor  or  plant  from 
which  the  items  will  be  supplied  will  be 
entered.  In  case  of  construction  and  design 


contracts,  enter  actual  site  of  construction 
and  design.  If  more  than  one  location  is 
entered,  and  one  of  the  locations  is  a  surplus 
labor  area,  the  surplus  labor  area  must  be 
listed  first.  (See  item  17.)  If  the  supply 
or  production  source  is  unknown,  not  avail¬ 
able,  or  identical  with  item  5a,  so  indicate. 

The  place  of  performance  should  be  care¬ 
fully  checked  with  item  17  to  ascertain  that, 
if  this  contract  has  been  placed  in  a  labor 
surplus  area,  the  numerical  designation  is 
the  same  as  the  place  of  performance.  (See 
DMP  No.  4.)  If  there  is  more  than  one  place 
of  performance  mentioned  in  item  6,  and 
only  one  of  the  locations  is  “labor  surplus” 
there  should  be  an  entry  in  “Remarks”  to 
show  the  actual  amount  awarded  to  the 
“labor  surplus  area.” 

Item  7 — Contractual  instrument  number. 
Enter  the  complete  number  of  the  contract 
to  which  this  report  pertains  in  accordance 
with  §  606.203. 

Item  8 — Kind  of  procurement  action. 
Place  an  “X”  mark  in  the  appropriate  box 
to  show  whether — 

(1)  Action  is  a  preliminary  instrument 
such  as  a  letter  of  intent  or  letter  contract; 

(2)  Action  is  a  new  definitive  contract 
(includes  Purchase  Order  and  notice  of 
award ) ; 

(3)  Action  is  a  definitive  contract  super¬ 
seding  a  preliminary  instrument,  if  this  is 
the  case,  record  under  item  10  only  the 
change  (debit  or  credit)  from  value  reported 
for  preliminary  instrument;  (if  there  is  no 
change  in  dollar  value  from  the  preliminary 
instrument,  the  report  must  still  be  prepared 
and  submitted,  but  no  entry  will  be  made  in 
item  10); 

(4)  Action  is  an  order  other  than  Pur¬ 
chase  Order  such  as  Job  Order,  Task  Order, 
or  Delivery  Order  against  open-end  contracts; 

(5)  If  action  is  a  modification,  place 
another  “X”  mark  in  the  appropriate  box  to 
show  whether  it  is  an  amendment, 

(6)  Change  order,  or 

(7)  Supplemental  agreement,  and  enter 
the  number  thereof. 

If  this  item  is  checked  in  block  (3),  pull 
previous  report  to  determine  that  a  letter 
order  was  previously  reported,  check  “Re¬ 
marks”  (item  24)  to  see  that  necessary  letter 
contract  information  appears. 

Item  9a — Item  number.  For  identification 
of  item  numbers  in  block  25  on  all  procure¬ 
ments  involving  MSA  funds. 

Item  9b — Description  of  commodity  or 
service  and  end  use  of  commodity.  Enter  a 
brief,  explicit  description  of  the  major  items 
being  procured.  This  description  m\ist  be  in 
sufficient  detail  to  permit  identification  of 
the  commodity  for  determining  purchase 
assignment.  In  making  this  determination, 
the  use  of  the  commodity  is  frequently  a 
deciding  factor,  esp>ecially  in  the  case  of  spare 
parts  for  trucks,  for  radios,  for  clocks,  etc. 
Accordingly,  the  use  of  the  commodity  will 
be  indicated,  where  applicable,  in  addition 
to  the  brief  description  of  the  item.  In  the 
case  of  research  and  development  contracts 
this  description  must  be  in  sufficient  detail 
to  permit  identification  of  the  project  for 
the  Congressional  report  required  under 
Public  Law  557,  82d  Congress.  Heads  of 
Procuring  Activities  may  require,  by  supple¬ 
mental  instructions,  detailed  lists  of  all  the 
separate  items  to  be  appended.  If  the  de¬ 
scription  of  the  item  bears  a  security  classi¬ 
fication,  enter  only  the  word  “Classified,’' 
except  in  the  case  of  research  and  develop¬ 
ment  contracts. 

’This  entry  should  be  checked  with  items 
9f  and  9g  to  determine  that  correct  coding 
has  been  accomplished. 

Item  9c — Unit.  Enter,  if  practicable,  the 
unit  of  measure  of  the  item  being  proexured: 
viz,  each,  ton,  square  feet,  etc. 

Item  9d — Quantity.  Enter,  if  practicable, 
the  quantity  of  the  item  being  procured.  In 
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C-2  Dkpartmbnt  or  Debbsse  Construction  Program — Continued 


((f)  JVo/ionof  Gwird  FacilUie$. 

Includet 

Air  and  Army  National  Ouard  facilities  to  be  constructed 
partialiy  or  entirely  from  Federal  funds. 


Profram  in  irhrch 

Exchidet  cclunont  are  included 

Facilities  constructed  entirely  from 
State  funds  and  for  which  the  title 
will  be  vested  in  tlH>  State. 


C-3  Department  or  DBrEN.sE  Maintenance,  Repair,  and  Operating  Suppue.s 

This  prosram  ineliidcs  all  maintenance,  repair,  and  oi)oratinff  supply  items  procured  by  the  Department  of  Defense 
which  at  the  time  of  purchase  cannot  be  identified  for  use  in  other  Department  of  Defense  Claimant  Programs. 

C-9  Miscei-laneous  Program 

This  program  consists  of  five  subprograms:  fa)  Construction  Equipment;  (b)  Medical  and  Dental  Supplies  and 
F(iuipinent;  (e)  Photopr.ajdnc  Equipment  and  Supplies;  (d)  Material  Handling  Equipment;  (e)  All  Others  not 
Identifiable  to  any  Other  Procurement  Program. 


(a)  Cons/ruclion  Kquipment. 

luclndet 

Power  shovels,  mobile  cranes,  bnlldorers.  concrete  mix¬ 
ers.  ditching  machines,  road  and  airfield  construction, 
and  maintenance  machinery  earth-moving  trailers,  and 
similar  eonstniction  equipment. 

Pneumatic  drills,  welding  equitimcnt,  paint  sprayers, 
air  compressors,  and  pumps  of  the  tyiK  used  for  con- 
slnietion. 

rommrreial  construction  tyix*  tractors. 

Power  saws. 

Earth  augers  and  well  drilling  machines. 


(h)  Mfdkal  and  Dental  Supplies  and  Equipment. 
Includes 

Medical  and  dental  supplies  and  equipment  such  as 
driirs,  chemicals,  biologicals,  surgical  dn’ssings,  instru¬ 
ments.  hospital  and  dental  furniture  and  equipment. 
X-ray  equipment  and  film,  etc. 


Profpam  in  which 

Excludes  exclusions  are  included 


Dump  trucks . 

Engineering,  drafting  and  mapping 
instruments. 

Uenerator  sets _ _ _ 


Photographic  and  Reproduction 
equipment. 

W  ater  storage,  distribution,  and  puri¬ 
fication  equipment  for  field  use 

Tr.actors  of  a  ty|)e  not  usually  used  for 
construction,  such  as  artillery  prime 
movers  warehouse  tractors,  etc. 

Refrigeration  and  air  conditioning 
equipment. 


A-4. 

C-9e. 

C-9e  or  other  ap¬ 
plicable  pro¬ 
gram. 

C-9c, 


C-9e. 

A-4. 

C-9d. 

C-9e. 


Proqram  in  u  hich 

Excludes  exclusions  are  included 


Ambulances . A-4. 

Bedding _ A-9. 

Pajamas  and  robes _  A-H. 

Towels _ A-9. 


(c)  Photographic  Equipment  and  Supplies. 

Includes 

fameras. 

Kilra. 

Photographic  projecting,  developing,  copying  and  re 
laud  equi|>ment. 


Program  in  which 

Excludes  exclusions  are  included 

X-ray  Cameras  and  film .  C-9b, 


(d)  Materials  Handling  EquipmenL 
Includes 

Conveyors. 

Warehoiis«>  trucks,  tractors,  and  trailers. 
Fork  lift  truck  .s,  stackers,  etc. 


Pro^am  in  which 

Excludes  exclusions  are  included 

Conveyors  and  elevtors  installed  as  0  2. 
an  integral  part  cl  building. 


(e)  All  Others  Not  Iderdifiable  to  Any  Other  Procurement  Program. 

Includes  Excludes 


Program  in  which 
exclusions  are  included 


Eoiwkeepinig  supplies  such  as  insecticides,  toilet  paper, 
candles,  soap,  etc. 

I  healing,  refrigerating,  plumbing  and  lighting  fixtures, 
other  electricJil  equipment,  furniture  and  cooking 
equipment,  except  equipim-nt  incorporated  as  an  in¬ 
tegral  part  of  a  hiilUling  or  structure. 

Oflice  supplies  and  equipment. 

Nonelectronic  meteorologiejil  equipment. 

Animals. 

Mortuary  and  grave  registration  supplies  and  equipment. 

Training  and  educational  supplies  and  equipment  nut 
inrludod  in  ot  her  programs. 

laundry  and  dry  cleaning  equipment. 

Mess  equipment. 

Water  storage,  distribution  and  purification  equipment 
t/fleld  use. 

Field,  combat,  and  troop  equipment  including  water  am 
(5  gal.),  heaters  (immersion  and  tent),  field  range, 
cooking  outfit  (one  burner),  field  stove. 


Item  10 — Value  of  procurement  action. 
ftiter  the  total  value  (in  whole  dollars  only 
omitting  cents)  of  the  procurement  action 
being  reported  on  the  form.  If  the  action 
1*  a' modification  (amendment,  change  order, 
or  supplemental  agreement),  enter  for  this 
item  only  the  value  ofi  the  specific  action  be¬ 
ing  reported.  If  an  Increase,  indicate  by  the 
Symbol  DD  (for  debit),  if  a  decrease,  Indi- 
onte  by  the  symbol  CR  (for  credit).  Con¬ 
tracts  terminated  for  any  reason  will  be 
deported  as  decreases.  The  new  contract  or 
purcha.se  against  a  defaulting  Contractor 
then  will  be  reported  in  the  usual  manner. 

Check  items  31  and  32 — The  difference  in 
dollars  between  31  and  32  should  be  the  value 
of  procurement  action,  item  10. 

If  cm  11 — Date  of  procurement  action. 
®nter  the  day,  month,  and  year  the  pro¬ 
curement  action  (as  defined  in  §  606.307  (a) 
**8  taken.  This  should  be  the  date  upon 
*hich  a  binding  agreement  was  reached. 

Item  12 — Estimated  completion  date. 


Enter  month  and  year  provided  In  the  con¬ 
tract  for  the  completion  of  the  contract  or, 
if  such  date  is  not  included  in  the  contract, 
an  estimated  date  on  which  performance 
under  the  contract  is  expected  to  be 
completed. 

Item  13 — Contract  subject  to  Walsh-Healey 
Act.  Place  an  “X”  mark  in  appropriate  box 
to  show  whether  contract  is  subject  to 
Walsh-Healey  Public  Contracts  Act  in  ac¬ 
cordance  with  Subpart  F,  Part  411  of  this 
title.  If  contract  is  subject  to  Walsh-Healey 
Public  Contracts  Act,  place  an  “X”  in  ap¬ 
propriate  box  to  show  whether  Contractor  is 
manufacturer  or  regular  dealer  in  accord¬ 
ance  with  §  §  400.201-9  of  this  title  and 
690.201-9  of  this  subchapter.  Generally,  the 
Walsh-Healey  Public  Contracts  Act  is  not 
Applicable  to  procurement  effected  outside 
the  United  States,  its  Territories  and  posses¬ 
sions.  (See  {  411.602  of  this  title.) 

Item  14 — Appropriation  identification. 

Enter  the  appropriation  identifications  lim¬ 


ited  to  the  following  serial  numbers  and  in 
the  exact  order  specified  below.  Enter  oppo¬ 
site  each  appropriation  identification  the 
corresponding  dollar  obligation.  Where 
more  than  five  different  appropriation  sym¬ 
bols  are  Involved,  enter  only  the  five  against 
which  the  largest  obligations  are  being  made. 
However,  all  MSAP  obligations  will  be  listed 
regardless  of  the  number  of  obligations. 
When  there  is  insufficient  space  to  enter  the 
appropriation  identification  In  item  14.  the 
space  provided  in  item  24,  “Remarks,”  may 
be  used. 

(1)  Appropriation  number. 

(2)  Project  number. 

(3)  Object  class. 

(4)  Operating  agency. 

Dp  not  Include  any  other  numbers  such  as 
special  limitations,  allotment  serial  num¬ 
bers,  special  codes,  etc.,  unless  specifically 
directed  by  the  Head  of  the  Procuring  Ac¬ 
tivity  concerned. 

Check  dollars  appropriated  against  value 
of  actions,  the  total  amount  may  be  less  in 
those  instances  when  there  are  more  than 
five  appropriations.  In  the  case  of  Navy  or 
Air  Force  procurement  or  procurement  for 
MDAP  show  only  appropriation  number. 

Item  15 — Contract  placement.  Place  an 
"X”  mark  in  appropriate  box  to  show 
whether  action  is — 

(1)  Interservice.  The  term  “interservice” 
refers  to  procurements  within  the  Depart¬ 
ment  of  Defense  only.  It  covers  (i)  Orders 
placed  by  one  military  Department  against 
contracts  entered  into  by  another  military 
Department,  (ii)  Orders  placed  by  activities 
of  one  military  Department  against  contract 
entered  into  by  other  activities  of  the  same 
military  Department,  (ili)  Orders  placed 
against  contracts  entered  into  by  Joint  pro¬ 
curing  agencies,  viz:  ASPPA,  ASMPA. 

(2)  Interdepartmental.  The  term  “Inter¬ 
departmental”  refers  to  prociu-ements  from 
or  through  Federal  departments,  agencies, 
institutions,  and  corporations  other  than 
those  of  the  Department  of  Defense.  It 
covers  (i)  Orders  placed  by  a  military  De¬ 
partment  or  agencies  thereof,  against  con¬ 
tracts  entered  into  by  any  Federal  depart¬ 
ment,  agency,  institution,  or  corporation 
outside  the  Department  of  Defense,  (ii) 
Contracts  placed  by  a  military  Department, 
or  agency  thereof,  with  any  Federal  depart¬ 
ment,  agency,  institution,  or  corptoration 
outside  the  Department  of  Defense.  If 
subitem  (1)  Interservice  or  (2)  Interdepart¬ 
mental  has  been  checked  in  item  15,  do  not 
fill  out  remainder  of  form  except  for  date 
of  report  and  signature,  item  39. 

(3)  Advertised.  Secured  on  bids  as  a  re¬ 
sult  of  formal  advertising.  (See  §  401.101  of 
this  title.) 

(4)  Negotiated.  Negotiated  in  accordance 
with  the  exceptions  authorized  by  Public 
Law  413,  80th  Congress  and  described  in 
§§  402.201  through  402.217  of  this  title  and 
592.201  through  592.217  of  this  subchapter. 

(5)  Modification  authorized  by  existing 
contract,  which  was  advertised. 

(6)  Modification  authorized  by  existing 
contract,  which  was  negotiated.  Unless  the 
modifying  action  being  reported  Is  author¬ 
ized  by  the  provisions  of  the  basic  contract 
and  has  been  transacted  pursuant  to  such 
provisions  (viz,  change  order  authorized  by 
changes  clause) ,  do  not  check  either  subitem 

(5)  or  (6)  above. 

If  block  (1)  or  (2)  has  been  checked,  items 
16  through  22  should  not  be  filled  out,  if 
block  (4)  has  been  checked,  item  16  should 
show  a  check  mark  in  (1). 

Item  16 — Negotiated  under  exception  P.  L. 
413.  All  negotiated  procurement  for  the 
duration  of  the  present  emergency  will  be 
accomplished  under  f  402.201  of  this  title 
and  contracts  will  cite  as  authc»1ty  2  (c)  (1) 
Armed  Services  Procurement  Act  of  1947  and 
Presidential  Proclamation  2914. 

Item  17 — os  contract  placed  for  perform¬ 
ance  in  a  labor  surplus  area?  The  labor 
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surplus  areas  referred  to  are  those  designated 
as  Oroup  IV  areas  in  the  Department  of 
Labor  publication  “Bimonthly  Summary  of 
Labor  Market  Developments  In  Major  Areas’* 
under  the  heading  “Classification  of  Labor 
Market  Areas  according  to  Relative  Adequacy 
of  Labor  Supply."  If  Item  17  (a)  (1)  Is 
checked,  specify  the  geographical  area.  If 
Item  17  (a)  (1)  Is  checked,  the  first  entry 
In  Item  6,  “Place  of  Performance,"  must  be  a 
labor  surplus  area.  If  more  than  one  loca¬ 
tion  has  been  entered  in  Item  6,  an  entry 
will  be  shown  in  item  24,  “Remarks,”  to  show 
the  actual  dollar  value  to  be  performed  in  a 
labor  surplus  area.  If  item  17  (b)  (1)  is 
checked,  one  of  the  following  entries  will  be 
made  Including  both  the  geographical  area 
designation  and  the  type  of  preferential 
treatment. 

(1)  Set-Aside. 

(2)  Tie  Bid. 

Item  18 — Small  business. 

(a)  Check  (1)  or  (2)  in  accordance  with 
the  opinion  of  the  Contracting  OfiScer. 

(b)  If  the  Contractor  represents  that  the 
aggregate  number  of  employees  of  the  Con¬ 
tractor  and  its  subsidiaries  and  affiliates  is 
more  than  500  check  (1).  If  less  than  500 
check  (2). 

(c)  Check  (1)  If  preferential  treatment 
was  given.  Check  (2)  if  preferential  treat¬ 
ment  was  not  given. 

(d)  If  (c)  (1)  has  been  checked,  one  of 
the  following  entries  will  be  made  including 
both  the  numerical  designation  and  the  type 
of  preferential  treatment: 

(1)  Joint  Determination. 

(2)  Set-Aside. 

(3)  Price  Differential. 

If  entry  is  block  (a)  (2),  not  suitable  for 
small  business,  the  next  entry  must  be  in 
block  (b)  (1).  A  contract  may  be  suitable 
to  small  business  and  actually  awarded  to 
large  business  but  cannot  be  not  suitable  to 
small  business  and  awarded  to  small  business. 

Item  19 — Type  of  contract.  Place  an  “X" 
mark  in  appropriate  box  to  show  whether 
contract  is — 

( 1 )  Fixed-price,  including  price  escalation 
clause  in  accordance  with  §  596.151  of  this 
subchapter.  Indicate  the  particular  clause 
by  appropriate  suffix,  e.  g..  Labor  and  Mate¬ 
rials.  Standard  Steel  (Formal  Advertising, 
Aluminum,  or  Open  End  and  Indefinite 
Quantity).  Where  contract  Includes  both  a 
price  redetermination  clause  and  a  price  es¬ 
calation  clause,  a  referenced  remark  will  be 
made  under  item  24. 

(2)  Fixed-price,  Including  price  redeterml- 
nation  clause  in  accordance  with  §  596.152-1 
or  §  596.152-3  of  this  subchapter.  Indicate 
applicable  form  number  and.  in  the  case  of 
price  redetermination  clause  where  upward 
revision  is  .included,  indicate  the  percentage 
of  upward  revision.  Example:  IIB-10%. 

(3)  Fixed  price,  with  downward  revision 
only  in  accordance  with  §  596.152-2  of  this 
subchapter; 

(4)  Fixed  price; 

(5)  Incentive  Fixed  Price  (celling _ ); 

(6)  Incentive  Cost-plus-a-fixed-fee; 

(7)  Cost; 

(8)  Cost-Plus-a -Fixed -Fee; 

(9)  Time  and  Material. 

If  block  (2)  is  checked,  see  that  applicable 
form  number  and  percentage  of  upward  re¬ 
vision  is  Indicated.  Example:  IIB-10%. 

Items  29,  33.  34,  35,  and  36  must  be  filled 
out  for  all  definitive  contracts  over  $300,000 
which  are  checked  (2)  in  item  19,  Type  of 
contract:  however,  when  this  type  of  contract 
has  been  redetermined  and  the  action  is  an 
amendment  or  modification  an  entry  must 
be  made  in  remarks  (item  24)  to  show — 

(a)  Commodity,  quantity,  and  unit  price 
reported  on  original  DD  350;  and 

(b)  The  redetermined  quantity  and  unit 
price. 

Item  20 — Contract  purpose.  Place  an  “X** 
mark  in  the  appropriate  box  to  show  purpose 
of  contract  in  accordance  with  listing.  De¬ 


scriptions  of  the  general  purposes  of  differ¬ 
ent  types  of  contracts  are  given  below,  but 
such  examples  are  not  to  be  construed  as 
being  restrictive  to  the  matter  set  forth,  as 
they  include  other  p\irposes  than  those  re¬ 
lated  to  the  general  classification  outlined 
below.  It  is  left  to  the  discretion  of  the 
Contracting  Officer  to  determine  and  check 
the  most  applicable  purpose  if  two  or  more 
purposes  are  involved. 

( 1 )  Supply.  Applies  when  procurement  is 
for  supplies  and  is  accomplished  with  appu'o- 
prlated  funds. 

(2)  Architectural — Engineering.  Applies 
to  contracts  "or  the  performance  of  architec¬ 
tural  and  engineering  services. 

(3)  Construction  {Real  Property) .  Applies 
to  the  construction,  alteration,  or  repair  of 
buildings,  bridges,  roads,  or  other  real  prop¬ 
erty. 

(4)  Lease.  Applies  to  the  lease  of  per¬ 
sonal  property  which  involves  the  expendi¬ 
ture  of  appropriated  funds. 

(5)  Maintenance,  Buildings,  and  Grounds. 
Applies  to  supplies  and  nonpersonal  services 
involving  maintenance  of  buildings  and 
grounds. 

(6)  Maintenance,  Equipment.  Applies  to 
maintenance  of  equipment,  munitions,  and 
supplies  excluding  construction.  Also  ap¬ 
plies  to  ship  repair. 

(7)  Industrial  Mobilization.  For  applica¬ 
tion,  see  §  402.216  of  this  title  and  592.216  of 
this  subchapter. 

(8)  Research  and  Development.  For  ap¬ 
plication,  see  §5  402.205  and  402.211  of  this 
title  and  592.205  and  592.211  of  this  sub¬ 
chapter. 

(9)  Personal  Services.  For  application 
see  $  402.204  of  this  title  and  592.204  of  this 
subchapter. 

(10)  Nonpersonal  Services.  Applies  to 
laundry,  dry-cleaning,  etc. 

(11)  Transportation.  Applies  to  tug  serv¬ 
ices,  stevedoring,  freight  handling,  drayage, 
ocean  transportation,  motor  van  services, 
repair  of  railroad  equipment,  towage,  light¬ 
erage,  truck  services,  salvage  services,  and 
lumber  handling.  Does  not  apply  to  Gov¬ 
ernment  bills  of  lading,  transportation  serv¬ 
ices  procured  by  transportation  request, 
various  forms  of  transportation  agreements 
which  do  not  involve  receipt  of  or  expendi¬ 
ture  of  funds  such  as  switching  agreements, 
rate  and  traffic  agreements,  track  and  inter¬ 
change  agreements,  participation  in  railroad 
codes  and  rules,  and  acceptance  of  quota¬ 
tions  under  section  22  of  the  Interstate  Com¬ 
merce  Act. 

(12)  Utilities.  Applies  to  electric  power, 
water,  gas,  etc. 

(13)  Facilities  {Industrial) .  Applies  to 
facilities  type  contract. 

(14)  Other  {Specify).  Any  procurement 
with  appropriated  funds  which  does  not  fall 
in  any  of  the  above  categories  will  be  listed 
under  this  purpose  and  specified. 

Check  with  a  commodity  description  to 
ascertain  that  correct  entry  has  been  made. 
A  procurement  action  which  in  item  9b 
shows  “construction”  should  show  “Con¬ 
struction”  in  item  20,  and  for  the  same  rea¬ 
son,  R&D  should  be  shown  as  R&D. 

Item  21 — Procurement  under  Buy  Ameri¬ 
can  Act.  Place  an  “X"  mark  in  appropriate 
box  to  show  if  procurement  was  or  was  not 
made  under  an  exception  to  the  Buy  Amer¬ 
ican  Act  in  accordance  with  Subpart  A,  Part 
405  of  this  title. 

If  “place  of  performance,”  item  6,  is  an 
oversea  address,  an  entry  must  be  made  in 
this  item. 

Item  22 — Contractor  estimates  that.  Ap¬ 
proximate  percentage  will  be  subcontracted. 
Subcontract  means:  any  contract,  purchase 
order,  or  any  other  document  entered  into  by 
the  prime  contractor  for  the  acquisition  of 
supplies,  materials,  or  services  used  directly 
in  the  performance  of  the  prime  contract. 
fTo  be  filled  in  only  on  contracts  of  $25,000 
and  over.) 


Item  23 — Security  classification  of  Procure¬ 
ment  Action.  Place  an  “X”  mark  in  appro¬ 
priate  box  to  show  the  security  classification 
of  the  contract  described.  The  security  clas¬ 
sification  indicated  herein  will  correspond 
to  the  highest  classification  appearing  on 
the  Security  Requirement  Check  List  (DD 
Form  254), 

Item  24 — Remarks. 

(1)  When  procurement  action  is  effected 
under  Mutual  Security  Assistance  Program, 
the  following  information  will  be  entered 
under  this  item  (o)  MSAP  Procurements; 

(b)  The  dollar  value  of  the  MSAP  procure¬ 
ment  when  the  total  value  of  the  contract 
being  reported  (item  10)  includes  procure¬ 
ment  for  requirements  other  than  MSAP. 

(2)  Letter  contracts  for  obligation  or  pay¬ 
ment  of  funds  will  be  identified  in  item  24 
by  a  remark  showing  the  approving  au¬ 
thority  (by  title),  the  estimated  contract 
cost,  and  the  expiration  date  of  the  letter 
contract  (day,  month,  year).  Upon  formal¬ 
ization  of  a  contract  which  was  initiated  by 
a  letter  contract,  reference  to  the  original 
DD  Form  350  reporting  the  letter  contract 
will  be  made  in  item  24  of  the  subsequent 

DD  Form  350,  as  follows:  “LTR  C  $ _ 

previously  reported  on  Report  No.  _ _ 

dated _ ” 

(3)  Information  regarding  the  approving 
authority  should  be  reported  in  item  24  for 
the  following  negotiated  contracts:  (a)  Con¬ 
struction  and  Rehabilitation  at  Installa¬ 
tions:  When  contract  exceeds  $100,000  enter 
remark  as  follows:  “Negotiated  Award  (CRI) 

approved  by _ ”  title,  (b)  Architect- 

engineer  contracts:  When  such  contract  is 
otherwise  required  to  be  reported  on  DD 
Form  350  enter  remark  as  follows:  "Nego¬ 
tiated  Award  (AE)  approved - ”  title. 

(c)  Research  and  Development  Contracts: 

When  contract  exceeds  $25,000  enter  remark 
as  follows:  “Negotiated  Award  (R&D)  ap¬ 
proved  by _ ”  title,  (d)  Negotiated 

Contracts  in  General:  When  contracts  ex¬ 
ceed  $100,000  enter  remark  as  follows:  “Nego¬ 
tiated  Award  (Gen)  approved  by  - " 

title. 

(4)  Modifications  due  to  price  redetermi¬ 

nation  of  fixed  price  supply  contracts  over 
$300,000  will  reference  the  following  in¬ 
formation  in  item  24:  (o)  Commodity, 

quantity,  and  unit  price  reported  on  original 
DD  Form  350;  (b)  redetermined  quantity 
and  unit  price. 

(5)  Item  24  will  be  utilized  in  all  reports 
of  modifications  to  amplify  the  basis  of,  or 
the  reason  for  the  modification.  This  in¬ 
formation  should  be  specific  in  each  in¬ 
stance.  For  example,  changes  due  to  price 
redetermination,  voluntary  price  reductions, 
or  to  specification  changes. 

(6)  If  action  is  “call  type"  or  “open-end" 
contract,  note  this  fact  in  remarks  (item 
24). 

(7)  Enter  any  other  comments  to  supple¬ 
ment  or  amplify  the  information  shown  in 
the  body  of  the  report  which  are  considered 
essential  to  a  proper  understanding  of  the 
report.  This  space  may  also  be  used  for 
additional  data  when  required  by  Heads  of 
Procuring  Activities  or  major  oversea  com¬ 
manders. 

Item  25 — Delivery  schedule.  Enter  date 
schedule  of  first  delivery  and  partial  de¬ 
liveries  thereafter  through  contract  comple¬ 
tion  for  all  procurement  involving  MSA 
funds. 

Item  26 — Pricing.  Includes  transporta¬ 
tion — self-explanatory. 

Item  27 — Contractor  represents  that. 
Place  an  "X”  mark  in  appropriate  box  to 
show  whether  contractor  represents  that  he 
has  employed  or  retained  a  company  or  per¬ 
son  (other  than  a  full-time  employee)  to 
solicit  or  secure  this  contract. 

Item  28.  Omit  unless  Head  of  Procuring 
Activity  requires  item  to  be  reported. 

Item  29.  Enter  percent  of  profit  or  fee 
charged  by  the  prime  Contractor.  Applt®* 
to  negotiated  contracts  only. 
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Item  30 — Planning  status. 

(1)  Planned  Producer — Planned  Item. 
(To  be  used  when  Contractor  Is  supplying 
a  planned  item  for  which  he  is  the  planned 
producer.) 

(3)  Planned  Producer — Not  Planned  Item. 
(To  be  used  when  item  is  not  a  planned  item 
being  made  by  a  planned  producer.) 

(5)  Not  Planned  Producer — Planned  Item. 
(To  be  used  when  the  Contractor  is  supply¬ 
ing  a  planned  item  for  which  he  is  not  the 
planned  producer.) 

(7)  Not  Planned  Producer — Not  Planned 
Item.  (To  be  used  when  item  is  not  a 
planned  item  and  producer  is  not  a  planned 
producer.) 

Item  31 — Total  prior  to  this  action.  Insert 
total  amounts  previously  obligated  on  this 
contract.  Applicable  only  in  case  of  modifi¬ 
cations  to  the  contract. 

Item  32 — Total  including  this  action.  In¬ 
sert  total  told  amount  of  all  funds  obligated 
on  the  contract  including  the  amount  now 
being  rei>orted. 

Items  33  through  36  are  to  be  filled  in  only 
for  those  fixed  price  supply  contracts  over 
$300,000  which  contain  a  price  redetermlna- 
tion  clause,  and  all  reportable  modifications 
thereto.  Insert  percent  of  the  total  amount 
of  the  contract  that  will  be  used  for — 

Item  33.  Purchase  of  materials, 

Item  34.  Payment  of  direct  labor. 

Item  35.  Payment  of  overhead. 

Item  36.  Payment  of  General  and  Admin¬ 
istrative  Expense. 

Item  37.  Reserved. 

Item  38.  Reserved. 

Item  39 — Date  of  report.  Enter  the  day, 
month,  and  year  on  which  the  report  is 
prepared. 

The  form  will  be  signed  by  the  Contracting 
Officer  or  his  authorized  representative  and 
name  of  signing  individual  typed  in  spaces 
provided  therefor. 

Security  Classification  of  DD  Form  350. 
DD  Form  350  will  be  stamped  in  the  upper 
and  lower  margins  with  the  appropriate 
security  classification  in  accordance  with  AR 
380-5  (Safeguarding  Security  Information). 
The  security  classification  so  stamped  need 
not  necessarily  correspond  to  the  security 
classification  of  the  contract  (item  23)  but 
is  rather  a  matter  for  the  discretion  of  the 
preparing  officer  and  is  dependent  upon  the 
information  appearing  on  the  form. 

5  606.309  Monthly  summary  of  pro¬ 
curement  actions  (DA  Form  377)  (Re¬ 
ports  Control  Symbol  CSGLD-534)  (a) 
This  summary  will  include  every  new 
procurement  action,  as  defined  in 
5  606.307,  transacted  during  the  month, 
covered  by  this  report,  irrespective  of  the 
dollar  value  of  any  such  action.  It  will 
include  every  modification  (amendment, 
change  order,  or  supplemental  agree¬ 
ment)  to  contracts  negotiated  under 
paragraph  2c  (11)  and  2c  (16)  of  Public 
Law  413,  80th  Congress,  irrespective  of 
the  dollar  value  of  any  such  coiitract  or 
modification  thereto.  This  summary  will 
include  also  every  modification  involving 
an  increase  or  decrease  of  $10,000  or 
more.  Modifications  not  pertaining  to 
paragraphs  2c  (11)  or  2c  (16)  of  Public 
Law  413  which  involve  an  increase  or 
decrease  of  less  than  $10,000  will  be 
completely  excluded  from  this  summary. 

(b)  For  the  purpose  of  this  summary 
only  those  reportable  modifications  made 
pursuant  to  the  provisions  of  the  basic 
contract  will  be  reported  in  the  columns 
headed  “number  of  modifications.” 
New  actions  and  reportable  modifications 
Dot  made  pursuant  to  the  provisions  of 
the  basic  contract  will  be  reported  in  the 
columns  headed  “number  of  new  ac¬ 
tions.” 


(c)  The  dollar  value  entries  In  this 
summary  will  reflect  the  net  total  of  all 
debit  and  credit  procurement  actions  re¬ 
portable  under  paragraph  (a)  of  this 
section.  If  during  the  month  the  credit 
actions  exceed  the  debit  actions  for  any 
item,  a  credit  entry  will  be  showm.  Such 
entry  will  be  preceded  by  the  symbol  CR 
(for  credit).  Dollar  value  entries  will 
not  include  cents.  (Example:  $500  not 
$500.25  nor  $500.00.) 

(d)  Monthly  summaries  will  be  con¬ 
solidated  at  the  following  levels  and  in 
the  following  manner  prior  to  submission 
to  the  Assistant  Chief  of  Staff,  G-4, 
Department  of’ the  Army.  (See 
§  606.305.) 

(1)  At  class  I  installations  all  report- 
able  actions  will  be  consolidated  each 
month  on  one  DA  Form  377  regardless  of 
the  source  of  the  funds  involved  in  any 
of  the  actions.  The  appropriate  army 
area  having  responsibility  for  the  class  I 
installation  will  be  indicated  in  the  space 
for  “Technical  Service  or  Command.” 
The  original  of  each  DD  Form  350  of 
those  actions  shown  in  line  8,  columns  d 
and  g,  will  be  attached  to  the  DA  Form 
377. 

(2)  At  class  n  installations  those  re¬ 
portable  actions  which  have  been  trans¬ 
acted  for  the  purpose  of  class  I  activities 
will  be  consolidated  on  one  DA  Form  377, 
and  the  appropriate  army  area  having 
responsibility  for  the  class  I  activities  will 
be  indicated  in  the  space  for  "Technical 
Service  or  Command.”  All  other  report- 
able  actions  at  class  II  installations  will 
be  consolidated  on  one  DA  Form  377,  and 
the  technical  service  having  responsibil¬ 
ity  for  the  class  II  installation  will  be 
indicated  in  the  space  for  “Technical 
Service  or  Command.”  The  governing 
factor  in  the  aforementioned  breakdown 
will  be  whether  the  action  was  executed 
for  the  purpose  of  class  I  activities  or  for 
the  purpose  of  class  II  activities.  Where 
the  contractual  instrument  has  been  as¬ 
signed  a  number  pursuant  to  §  606.203 
the  letter  symbol  of  this  number  may  be 
used  as  a  guide.  As  an  exception  to  the 
above,  general  depots  w'ill  submit  one  DA 
Form  377  for  each  Procuring  Activity 
located  at  the  depot. 

(e)  In  order  to  present  an  accurate 
picture  of  procurement  separate  monthly 
reports  on  new  obligations  and  on  deob¬ 
ligations  wull  be  submitted  in  two  parts 
on  separate  pages  as  follows: 

(1)  Part  I  of  DA  Form  377  will  show 
all  new  procurements  entered  into  by 
each  purchasing  office.  This  will  in¬ 
clude  all  new  obligations  such  as  letter 
orders,  notices  of  award,  and  definitive 
contracts,  as  well  as  additional  obliga¬ 
tion  of  funds  by  modifications  to  existing 
contracts.  No  deobligations  will  be  in¬ 
cluded  in  this  procurement  report. 

(2)  Part  II  of  DA  Form  377  will  show 
all  deobligations  for  the  reporting  period. 
Such  deobligations  will  be  entered  in  the 
appropriate  lines  and  columns  of  subject 
form.  Do  not  include  new  procurement 
in  the  deobligation  report. 

§  606.310  Instructions  for  prepara¬ 
tion  of  DA  Form  377  (Monthly  Summary 
of  Procurement  Actions). 

Date  of  repwn:  Enter  the  day,  month,  and 
year  on  which  the  report  Is  prepared. 


Prom:  Etoter  the  title  and  address  of  the 
Procuring  Activity  in  sufficient  detail  to 
readily  establish  the  identity  of  the  office. 
Installation,  activity,  or  Individual  preparing 
the  report. 

Station  number:  Enter  the  fiscal  code 
station  number.  Where  a  class  II  installa¬ 
tion  has  been  assigned  a  separate  station 
number  to  identify  its  class  I  activities 
(g  606.203-5  (b) )  this  latter  station  number 
will  be  entered  on  the  army  area  report  from 
this  Installation  (§  606.309  (e)  (1)  and  (2)). 

Month  ending:  Enter  the  month  covered 
by  the  report.  Where  information  for  DA 
Form  377  is  obtained  from  Individual  Pro¬ 
curement  Action  Report  (Reports  Control 
Symbol  CSGLD-525)  (DD  Form  350)  the  date 
of  the  report  (Item  39.  DD  Form  350)  will  be 
the  controlling  factor  in  determining  which 
monthly  summary  (DA  Form  377)  will  in¬ 
clude  the  action  reported.  For  example,  a 
procurement  action  executed  23  November 
but  having  a  “date  of  report”  of  2  December 
will  be  reported  in  the  monthly  summary  of 
December  actions,  the  only  exception  being 
the  close  of  the  fiscal  year,  when  all  actions 
taken  in  the  month  of  June  will  be  reported 
on  the  monthly  summary  regardless  of  the 
“date  of  report.” 

Technical  service  or  command:  Enter  the 
name  of  the  technical  service,  army  area,  or 
command  having  responsibility  for  the  Pro¬ 
curing  Activity:  such  as  Quartermaster 
Corps,  Third  Army,  Par  East,  National  Guard 
Bureau,  etc.  At  class  I  and  class  II  installa¬ 
tions  the  Instructions  set  forth  in  §  606.309 
(e)  (1)  and  (2). 

The  column  headed  “Modifications”  will  be 
those  actions  which  were  made  pursuant  to 
the  provisions  of  the  basic  contract,  and  is 
for  information  purposes  only.  Such  actions 
W'ill  not  be  included  in  column  a  or  d.  The 
total  of  column  a  will  equal  columns  c  and  d. 

Line  1 — Small  business  total.  Enter  the 
total  number  of  actions  and  dollar  amount 
of  procurement  (except  interdepartmental, 
interservice,  and  outside  continental  United 
States)  from  concerns  which  are  classified  as 
Small  Business.  Entries  on  this  line  will 
equal  the  totals  of  entries  on  lines  la  and 
lb.  For  the  purposes  of  this  report,  a  small 
business  is  defined  as  one  in  which  the  aggre¬ 
gate  number  of  employees  of  the  contracting 
organization  and  its  affiliates  is  less  than  500. 

Line  la — Small  business — Advertised.  En¬ 
ter  the  number  of  actions  and  dollar  amount 
of  procurement  by  advertising  from  concerns 
classified  as  Small  Business. 

Line  lb — Small  business — Negotiated.  En¬ 
ter  the  number  of  actions  and  dollar  amount 
of  procurement  by  negotiation  in  accord¬ 
ance  with  the  provisions  of  Subchapter  A, 
Chapter  IV  of  this  title,  from  concerns  clas¬ 
sified  as  Small  Business. 

Line  2 — Other  than  small  business — Total. 
Enter  the  total  number  of  actions  and  dollar 
amount  of  procurement  (except  interdepart¬ 
mental,  interservice,  and  outside  continental 
United  States)  from  all  concerns  which  were 
other  than  Small  Business.  Entries  on  this 
line  will  equal  the  totals  of  entries  on  lines 
2a  and  2b. 

Line  2a — Other  than  small  business — Ad¬ 
vertised.  Enter  the  number  of  actions  and 
dollar  amount  of  procurement  by  advertising 
from  concerns  classified  as  Other  than  Small 
Business. 

Line  2b — Other  than  small  business — 
Negotiated.  Enter  the  number  of  actions 
and  dollar  amount  of  procurement  by  nego¬ 
tiation  in  accordance  with  the  provisions  of 
Subchapter  A,  Chapter  rv  of  this  title  from 
concerns  classified  as  Other  than  Small 
Business. 

Line  3 — Total  advertised.  Enter  the  total 
number  of  actions  and  dollar  amount  of  ad¬ 
vertised  procurement.  Entries  on  this  line 
will  equal  the  totals  of  entries  on  lines  la 
and  2a. 

Line  4 — Total  negotiated.  Enter  the  total 
number  of  actions  and  dollar  amount  of 
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negotiated  procurement.  Entries  on  this 
line  will  equal  the  totals  of  entries  on  lines 
lb  and  2b. 

Line  5 — Interdepartmental  procurement. 
Include  procurement  of  supplies  or  services 
from  other  Federal  agencies  (outside  of  De¬ 
partment  of  Defense)  or  under  a  contract 
made  by  any  such  department  or  agency; 
e.  g.,  purchases  made  under  Bureau  of  Fed¬ 
eral  Supply  Schedules  and  purchases  made 
under  Schedule  of  Products  Issued  by  Federal 
Prison  Industries,  Inc. 

Line  6 — Interservice  procurement.  Enter 
the  number  of  actions  and  dollar  amount 
covering  individual  purchase  instruments 
executed  against  term  contracts,  open-end 
contracts.  Indefinite  quantity  contracts,  or 
agreements  for  obtaining  supplies  or  service, 
which  contracts  or  agreements  were  origi¬ 
nally  let  by  department  or  agency  of  Depart¬ 
ment  of  Defense  other  than  the  Army,  and 
which  do  not  specify  quantities  or  tot^  dol¬ 
lar  value;  e.  g.,  purchases  against  open-end 
contracts  of  the  Armed  Services  Petroleum 
Purchasing  Agency. 

Line  7 — Work  performed  outside  continen¬ 
tal  United  States.  Enter  the  total  amount 
of  actions  and  dollar  amount  of  purchase 
actions  where  the  place  of  performance  is 
outside  continental  United  States.  Place  of 
performance  applies  to  place  of  manufacture 
or  final  assembly  by  the  prime  Contractor, 
place  of  real  property  construction,  and  place 
of  service  performed. 

Line  8 — Total.  Enter  on  this  line  the  total 
number  of  actions  and  dollar  amount  of  all 
types  of  procurement  to  be  covered  by  this 
repert.  For  the  report  covering  offices 
located  within  continental  United  States, 
entries  on  this  line  will  equal  the  totals  of 
entries  on  lines  3,  4,  5,  6,  and  7. 

Column  a — Total.  Enter  total  number  of 
actions  repjorted  in  columns  c  and  d. 

Column  b — Modifications.  Enter  number 
of  modifications  over  $10,000.  Such  actions 
will  not  be  included  in  column  a  or  d. 

Column  c — Not  reported  on  DD  Form  350. 
Enter  number  of  actions  under  $10,000. 

Column  d — Reported  on  DD  Form  350. 
Enter  number  of  actions  over  $10,000.  Totals 
of  columns  c  and  d  will  equal  the  total  of 
column  a. 

Column  e — Total.  Enter  total  dollar 
amount  reported  in  columns  f  and  g. 

Column  f — Not  reported  on  DD  Form  350. 
Enter  dollar  amount  of  actions  under  $10,- 
000. 

Column  g — Reported  on  DD  Form  350. 
Enter  dollar  amount  of  actions  over  $10,000. 
Dollar  amount  of  modifications  reported  in 
column  b  will  be  included.  Totals  of  col¬ 
umns  f  and  g  will  equal  the  total  of  col¬ 
umn  e. 

Line  9 — Special  category  data  which  have 
been  included  in  line  4.  Enter  the  total 
number  of  actions  and  total  dollar  value 
only  of  those  actions  negotiated  for  the  fol¬ 
lowing  reasons. 

Line  9a — Perishable  subsistence.  (See 
§  592.209  of  this  subchapter.) 

Line  9b — Small  purchases.  (See  Subpart 
F,  Part  592  of  this  subchapter.) 

Line  9c — Petty  cash  purchases  under  im¬ 
prest  fund  procedure. 

Line  9d — Delivery  orders  against  ’'open- 
end"  contracts.  (See  §  415.003  of  this 
title.) 

Line  10 — Special  small  business  informa¬ 
tion  which  is  included  in  lines  1  and  2  above. 

Line  10a — Suitable  to  small  business.  This 
entry  will  include  the  following; 

(a)  All  actions  and  dollar  values  not  re¬ 
ported  on  DD  Form  350  (lines  1  and  2 — 
column  c  for  number  of  actions;  column  f 
for  dollar  value)  and, 

(b)  All  actions  reported  on  DD  Form  350 
and  actually  awarded  to  small  business  (line 
1 — column  d  for  number  of  actions;  column 
g  for  dollar  value)  and, 

(c)  The  number  of  the  reported  actions 
awarded  to  large  business  which  was,  in  fact 
(in  the  opinion  of  the  Contracting  Officer), 


suitable  to  performance  by  small  business 
firms.  (Extract  from  line  2,  column  d,  the 
number,  and  extract  from  line  2,  column  g, 
the  dollar  value  of  the  individual  DD  Form 
350  which  are  determined  to  be  suitable  for 
small  business.) 

(d)  Add  (a),  (b),  and  (c)  above  and  enter 
in  line  10a. 

Line  10a  (1) — Suitable  to  small  busi¬ 

ness — Advertised.  Enter  the  number  of  ac¬ 
tions  and  dollar  amount  of  procurement 
considered  suitable  for  small  business  which 
was  advertised. 

Line  10a  (2) — Suitable  to  small  business — 
Negotiated.  Enter  the  number  of  actions 
and  dollar  amount  of  procurement  consid¬ 
ered  suitable  for  small  business  which  was 
negotiated. 

Remarks.  Enter  the  DD  Form  350  report 
numbers  of  the  actions  which  are  included 
in  line  8,  columns  d  and  g.  Enter  any  other 
comments  to  supplenvent  the  information 
shown  in  the  body  of  the  report  which  are 
considered  essential  to  a  proper  understand¬ 
ing  of  the  repxjrt. 

Signature.  The  rep>ort  will  be  signed  by 
a  Contracting  Officer  or  his  authorized  rep¬ 
resentative  and  the  appropriate  name  and 
title  typed  in  the  space  provided.  Where  a 
consolidated  monthly  summary  is  being  pre¬ 
pared  pursuant  to  (1)  and  (2)  above,  the 
consolidated  repxjrt  will  be  prepared  and 
signed  by  an  officer  so  designated  by  the  com¬ 
manding  officer  of  the  installation  concerned. 

§  606.311  Retention  of  procurement 
action  reports.  Disposition  of  Individual 
Procurement  Action  Report  (DD  Form 
350)  and  Monthly  Summary  of  Pro¬ 
curement  Actions  (DA  Form  377)  or  com¬ 
parable  forms  submitted  by  Contracting 
OflScers  to  higher  headquarters  indicat¬ 
ing  the  status  of  procurement  actions 
will  be  effected  in  accordance  with  the 
provisions  of  paragraph  22b,  SR  345- 
250-90  Records  Administration — main¬ 
tenance  and  disposition  of  supply 
administration  records) . 

§  606.312  Reports  in  connection  with 
actions  taken  under  the  authority  of  Title 
II,  First  War  Powers  Act,  1941,  as 
amended.  Reports  referred  to  in  head- 
note  will  be  submitted  as  required  in 
§  606.418.  Such  reports  are  additional 
to  reporting  requirements  otherwise  set 
forth  in  this  Subpart  C. 

SUBPART  D — TITLE  II,  FIRST  WAR  POWERS  ACT, 
AS  AMENDED,  AND  E.  O.  10210 

5  606.400  Scope  of  subpart.  This 
subpart  sets  forth  the  following  matters 
relative  to  the  exercise  of  authority  un¬ 
der  Title  II  of  the  First  War  Powers  Act, 
as  amended:  (a)  Statutory  and  admin¬ 
istrative  authority;  (b)  Limitations  on 
authority  to  be  exercised  by  the  Depart¬ 
ment  of  the  Army  and  its  procurement 
activities,  agents,  and  officers;  (c)  Dele¬ 
gations  of  Authority;  (d)  General  con¬ 
siderations;  (e)  Determinations  and 
Findings  required;  (f)  Amendments  to 
contracts  without  consideration;  (g) 
Correction  of  mistakes  in  contracts, 
other  than  mutual  mistakes  and  ambigu¬ 
ities;  (h)  Correction  of  mutual  mistakes 
and  ambiguities;  (i)  Formalization  of 
informal  commitments;  (j)  Contract 
clauses  required;  (k)  Records;  (1)  Re¬ 
ports;  and  (m)  Regulations  approved  by 
Department  of  Defense, 

§  606.401  Statutory  and  administra~ 
tive  authority,  (a)  Title  II  of  the  First 
War  Powers  Act,  1941,  50  U.  S.  Code  App. 
611,  as  amended  by  Public  Law  921,  81st 


Congress,  enables  the  President  to  issue 
Executive  orders  relative  to  procurement 
and  incidents  of  the  procurement  func¬ 
tion  which  shall  be  applicable  without 
reference  to  existing  law  (such  as  the 
Armed  Services  Procurement  Act  of 
1947,  P.  L.  413,  80th  Congress) . 

(b)  Executive  Order  No.  10210,  2  Feb¬ 
ruary  1951,  authorized  the  Secretary  of 
the  Army,  under  such  regulations  as  may 
be  prescribed  or  approved  by  the  Secre¬ 
tary  of  Defense,  to  exercise  the  authority 
granted  in  the  Act  cited  in  paragraph 

(a)  of  this  section. 

(c)  “Regulations  Governing  the  Ex¬ 
ercise  of  Certain  Authority  Granted  by 
Title  II  of  the  First  War  Powers  Act, 
as  amended,  and  Elxecutive  Order  No. 
10210,  Issued  Thereunder,”  21  February 
1951,  have  been  issued  by  the  Under 
Secretary  of  the  Army  in  concert  with 
the  Procurement  Secretaries  of  the  Navy 
and  the  Air  Force,  and  approved  by  the 
Deputy  Secretary  of  Defense.  The  reg¬ 
ulations  are  published  in  full  text  in 
§  606.419-1.  Paragraph  3.  Part  IV,  of 
§  606.419-1  authorizes  the  issuance  of 
this  subpart  D. 

§  606.402  Limitations  on  authority. 

(a)  The  Regulations  referred  to  in 
§  606.401  (c)  authorize  the  Department 
of  the  Army  to  exercise  the  authority 
granted  by  the  act  referred  to  in 
§  606.401  (a)  and  the  Executive  Order 
cited  in  §  606.401  (b)  to  the  actions  and 
extent  only  as  indicated  below: 

(1)  Amendments  of  contracts  with¬ 
out  consideration. 

(2)  Correction  of  mistakes  in  con¬ 
tracts. 

(3)  Formalization  of  informal  com¬ 
mitments. 

(b)  The  Regulations  cited  in  §  606.401 

(c)  further  limit  the  exercise  of  the 
above  authority  in  the  following  re¬ 
spects: 

(1)  Approval  of  requests  for  amend¬ 
ments  of  contracts  without  considera¬ 
tion  may  not  be  delegated  by  the  Sec¬ 
retary  of  the  Army  below  the  level  of  a 
contract  adjustment  board. 

(2)  Approval  of  requests  for  correc¬ 
tion  of  mistakes  and  ambiguities  in 
contracts  and  for  formalization  of  in¬ 
formal  commitments  may  not  be  dele¬ 
gated  below  the  level  of  the  Head  of  a 
Procuring  Activity,  without  the  specific 
authority  of  the  Under  Secretary  of  the 
Army. 

•  §  606.403  Delegations  of  authority. 

§  606.403-1  To  the  Under  Secretary 
of  the  Army.  All  of  the  authority 
granted  to  the  Secretary  of  the  Army  has 
been  delegated  to  the  Under  Secretary 
of  the  Army. 

§  606.403-2  To  Army  Contract  Ad¬ 
justment  Board.  The  following  au¬ 
thority  has  been  delegated  to  the  Army 
Contract  Adjustment  Board,  heretofore 
established  in  the  Office  of  the  Under 
Secretary  of  the  Army: 

(a)  To  approve  all  requests  for 
amendments  of  contracts  without  con¬ 
sideration. 

(b)  To  approve  correction  of  all  mis* 
takes  in  contracts. 

(c)  To  approve  correction  of  mutual 
mistakes  and  ambiguities  in  contracts, 
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and  contracts  formalizing  informal  com¬ 
mitments,  irrespective  of  amount. 

(d)  To  consider,  adjust,  and  make 
final  determinations  of  all  requests  for 
relief  under  this  subchapter  and  the  au¬ 
thorities  referred  to  in  §  606.401. 

(e)  All  authority  not  otherwise  ex¬ 
pressly  delegated  in  this  subchapter  is 
reserved  to  the  Board. 


§  606.403-3  To  Assistant  Chief  of 
Staff.  G-4,  Department  of  the  Army. 

(a)  To  approve  correction  of  mutual 
mistakes  (as  defined  in  §  606.408-1  (a) ) 
and  ambiguities  in  contracts  when  the 
estimated  or  actual  increase  in  price 
granted  or  to  be  granted  to  the  Contrac¬ 
tor  does  not  exceed  $50,000,  subject  to  the 
limitations  contained  in  §  606.408-1  (b). 

(b)  To  approve  contracts  formalizing 
Informal  commitments  when  the  amount 
involved  does  not  exceed  $50,000. 

(c)  To  redelegate  all  or  part  of  the 
authority  delegated  to  the  Head  of  a 
Procuring  Activity,  as  defined  in 
§  401.201-4  of  this  title,  provided,  how¬ 
ever,  that  such  authority  shall  not  be 
delegated  below  the  level  of  the  Head  of 
a  Procuring  Activity,  or  Acting  Head  of 
a  Procuring  Activity  in  the  official  ab¬ 
sence  of  the  Head  of  a  Procuring  Ac¬ 
tivity,  without  specific  approval  of  the 
Under  or  Assistant  Secretary  for  pro¬ 
curement. 

§  606.403-4  To  the  Heads  of  Procur¬ 
ing  Activities.  All  of  the  authority  dele¬ 
gated  to  the  Assistant  Chief  of  Staff, 
G-4,  Department  of  the  Army,  as  set 
forth  in  §  606.403-3;  Provided,  however. 
That  such  delegated  authority  may  not 
be  redelegated  without  specific  approval 
of  the  Under  Secretary  of  the  Army 
through  the  Assistant  Chief  of  Staff,  G-4. 

§  696.403-5  To  Contracting  Officers 
and  Field  Procuring  Agencies.  When 
authorized  by  heads  of  procuring  activ¬ 
ities,  the  authority  to  deny  applications 
for  relief  under  the  authority  herein¬ 
above  cited  in  §  606.401. 


§  606.404  General  considerations. 

(a)  The  authority  granted  herein  is  an 
extraordinary  one  and  its  exercise  must 
be  carefully  administered. 

(b)  Carelessness  and  laxity  on  the 
part  of  Contractors  should  not  be  en¬ 
couraged  by  the  practice  of  granting 
relief  to  such  Contractors  even  though 
denial  of  relief  in  a  particular  case  may 
result  in  some  lack  of  cooperation  on  the 
part  of  a  Contractor. 

(c)  The  exercise  of  authority  here¬ 
under  is  not  intended  as  an  alternative 
to  compliance  with  the  Armed  Services 
Procurement  Act  of  1947,  Public  Law  413, 
80th  Congress.  The  design  of  the  act, 
Executive  order,  and  regulations  re¬ 
ferred  to  in  §  606.401,  is  to  accomplish 
the  actions  therein  authorized  under 
such  authority  only  when  normal  pro¬ 
curement  procedures  are  inapplicable. 

(d)  At  all  events,  no  action  under  the 
above-described  authority  should  be 
taken  or  recommended  to  higher  au¬ 
thority  unless  the  officer  or  official  re¬ 
quired  to  take  such  action  or  make  such 
recommendation  is  firmly  and  clearly 
convinced  that  the  action  Is  necessarily 
and  urgently  required  to  facilitate  the 
national  defense. 


(e)  (1)  Proper  exercise,  or  recom¬ 
mendation  of  exercise,  of  the  authority 
granted  under  Title  II  of  the  First  War 
Powers  Act,  1941,  as  amended,  and  E.  O. 
10210,  will  be  facilitated,  if  it  is  clearly 
understood  that  the  basic  law  is  in  part 
substantive,  and,  in  part,  procedural. 

(2)  With  respect  to  amendment  of 
contracts  without  consideration;  elimi¬ 
nation  of  the  general  requirement  of  ad¬ 
vertisement,  competitive  bidding  and 
certain  bonds;  and  formalization  of  in¬ 
formal  commitments,  the  authority  is 
substantive,  in  that  such  authority  is  in 
derogation  of  existing  substantive  law. 
For  example,  existing  law  requires  that 
no  official  of  the  Government  may  amend 
a  contract  so  as  to  disburse  Government 
funds  or  release  a  vested  right  of  the 
Government,  without  consideration. 
The  authority  granted  herein  changes 
that  law  as  long  as  this  procedure  is 
effective. 

(3)  With  respect  to  such  matters  as 
the  correction  of  mistakes,  or  remission 
of  liquidated  damages  in  cases  where  de¬ 
lays  are  not  excusable,  the  authority 
granted  herein  does  not  change  substan¬ 
tive  law,  but  only  changes  procedure. 
For  example,  except  for  the  authority 
herein  granted  mistakes  in  bid,  etc.,  par¬ 
ticularly  after  award,  can  be  corrected 
only  by  the  Comptroller  General;  like¬ 
wise,  remission  of  liquidated  damages  on 
an  equitable  basis;  advance  payments 
could  be  approved  by  the  Secretary  only. 
This  authority  permits  other  officials  to 
perform  these  functions,  but  does  not 
change  the  basic  law  as  to  the  circum¬ 
stances  under  w'hich  these  functions 
may  be  performed. 

(4)  Therefore,  when  acting,  or  rec¬ 
ommending  action  in  cases  which  are  in 
derogation  of  substantive  law  (such  as 
paragraph  (2)  of  this  section),  the  jus¬ 
tification  for  such  action  must  be  clear 
and  convincing  because,  on  one  hand, 
the  Contractor  has  no  further  recourse 
to  the  courts;  and  on  the  other  hand, 
the  Government  would  not  be  in  a  posi¬ 
tion  to  correct  errors  other  than  in  cases 
of  fraud. 

(5)  However,  when  acting,  or  rec¬ 
ommending  action  in  cases  where  proce¬ 
dure  only  has  been  changed  (such  as 
paragraph  (3)  of  this  section),  any 
doubts  as  to  the  propriety  of  granting 
relief  should  be  resolved  in  favor  of  the 
Government,  because  the  Contractor  is 
still  in  a  position,  after  denial  of  relief, 
to  pursue  his  normal  remedies.  And  if 
the  official  passing  on  the  case  is  of  the 
opinion  that  normal  channels  should  be 
followed,  e.  g.  to  the  Comptroller  Gen¬ 
eral,  there  is  no  prohibition  against  fol¬ 
lowing  them. 

(6)  Even  if  the  applicant  appears  to 
be  entitled  to  relief  under  basic  law  and 
regulation,  however,  it  is  reiterated  and 
emphasized  that  such  relief  cannot  be 
granted  under  this  authority  unless  a 
finding  can  be  made  to  the  effect  that  the 
granting  of  such  relief  will  facilitate  the 
national  defense. 

(f)  Applications  for  relief  will  be  re¬ 
viewed  and  passed  upon  only  with  full 
consideration  of  the  provisions  of  this 
section. 

(g)  All  determinations  and  findings 
required  by  §  606.405  will  be  made. 


(h)  The  determination  of  whether  in 
a  particular  case  a  contract  amendment 
to  be  entered  into  without  consideration, 
or  the  correction  of  a  mistake  or  am¬ 
biguity  in  a  contract,  or  the  formaliza¬ 
tion  of  an  informal  commitment  will 
facilitate  the  national  defense  is  a  mat¬ 
ter  of  sound  judgment  to  be  made  on  the 
basis  of  all  of  the  facts  of  such  case. 
Although  it  is  obviously  impossible  to 
predict  or  enumerate  all  the  types  of 
cases  with  respect  to  which  relief  may 
appropriately  be  granted,  examples  of 
certain  cases  or  types  of  cases  where 
relief  may  be  proper  are  set  forth  below. 
Such  enumeration  is  not  intended  to  ex¬ 
clude  other  cases  where  the  circum¬ 
stances  are  such  as  to  warrant  the 
granting  of  relief,  and  even  in  the  enu¬ 
merated  cases  other  factors  may  result 
in  a  denial  of  relief. 

§  606.405  Determinations  and  find¬ 
ings.  (a)  Any  action  taken  or  recom¬ 
mended  to  higher  authority  under  this 
subpart,  must  be  based  on  a  written  find¬ 
ing  that  the  national  defense  will  be 
facilitated  thereby. 

(b)  With  respect  to  the  correction  of 

mutual  mistakes,  as  defined  in  §  606.408- 
1  (a)  and  ambiguities,  and  the  formal¬ 
ization  of  informal  commitments,  the 
Under  Secretary  of  the  Army  has  made 
general  determinations  and  findings  in 
paragraphs'  (2)  (b)  and  (c)  respec¬ 

tively,  of  Part  II  of  the  regulation  cited 
above  in  §  606.401  (c)  which  may  be  re¬ 
ferred  to  in  contracts,  amendments  to 
contracts,  and  reports  and  recommenda¬ 
tions. 

(c)  As  to  all  amendments  of  contracts 
without  consideration  and  correction  of 
mistakes,  other  than  mutual  mistakes  as 
defined  in  §  606.408-1  (a)  each  contract 
and  amendment  to  contracts  will  con¬ 
tain  an  individual  affirmative  finding 
and  each  report  and  recommendation 
will  contain  an  individual  affirmative  or 
negative  finding,  with  respect  to  the  fa¬ 
cilitation  of  the  national  defense. 

§  606.406  Amendments  to  contracts 
without  consideration. 

§  606.406-1  Conditions  under  which 
relief  may  be  granted  or  recommended. 
(a)  Where  an  actual  or  threatened  loss 
on  a  defense  contract,  however  caused, 
will  impair  the  productive  ability  of  a 
Contractor  whose  continued  operation 
as  a  source  of  supply  is  found  to  be  es¬ 
sential  to  the  national  defense,  the  con¬ 
tract  generally  will  be  equitably  adjusted 
to  the  extent  necessary  to  avoid  such 
impairment  of  the  Contractor’s  produc¬ 
tive  ability. 

(b)  Where  a  Contractor  suffers  a  loss 
(not  merely  diminution  of  anticipated 
profits)  on  a  defense  contract  as  a  re¬ 
sult  of  Government  action,  the  charac¬ 
ter  of  the  Government  action  generally 
will  determine  whether  any  adjustment 
in  the  contract  will  be  made  and  its 
extent. 

(1)  Where  the  Government  action  is 
directed  primarily  at  the  Contractor  and 
is  taken  by  the  Government  in  its  ca¬ 
pacity  as  the  other  contracting  party, 
the  contract  may  be  equitably  adjusted 
if  fairness  so  requires.  Thus  where  such 
Government  action,  although  not  creat¬ 
ing  any  liability  on  its  part,  increases 
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the  cost  of  performance,  considerations 
of  fairness  may  make  appropriate  some 
equitable  adjustment  in  the  contract. 

(2)  When  the  action  is  not  taken  by 
the  Government  in  its  capacity  as  the 
other  contracting  party,  but  in  its  sover¬ 
eign  capacity,  relief  will  generally  not  be 
granted.  However,  exceptional  cases, 
depending  on  the  nature  of  the  action, 
the  circumstances,  and  the  effect  on  the 
Contractor,  may  require  an  equitable 
adjustment  in  the  contract  when  nec¬ 
essary  to  insure  maximum  cooperation 
and  production  in  the  national  defense 
effort. 

(c)  Relief  recommended  in  appro¬ 
priate  cases  may  include  such  action  as 

( 1 )  termination  of  contract  without  cost 
to  either  party,  (2)  amendment  to  con¬ 
tract  increasing  the  contract  amount, 

(3)  revision  of  delivery  schedules,  (4) 
other  actions  appropriate  in  the  circum¬ 
stances. 

§  G06.406-2  Administrative  proce¬ 
dures — (a)  Contractor’s  application. 

( 1 )  Written  requests  for  amendments  of 
contracts  without  consideration  shall  be 
filed  by  Contractors  with  the  Contracting 
Officer  administering  the  contract  or  his 
properly  appointed  successor,  in  quad¬ 
ruplicate. 

(2)  In  the  event  that  such  request 
refers  to  contracts  with  more  than  one 
Purchasing  Oflace  or  Procuring  Activity, 
it  shall  be  submitted  initially  to  the  Con¬ 
tracting  Officer  administering  the  con¬ 
tract  or  contracts  involving  the  greatest 
amount  (or  aggregate  amount  if  admin¬ 
istering  more  than  one  contract)  of  the 
Procuring  Activity  under  which  the 
largest  total  dollar  value  of  contracts  has 
been  awarded  as  of  the  date  of  the 
application. 

(3)  The  Contractor’s  request  for  relief 
shall  be  substantially  in  the  form  set 
forth  in  §  606.406-3  (a) ,  and  shall  con¬ 
tain,  as  a  minimum  requirement,  the 
information  requested  in  such  form. 
Necessary  adaptations  may  be  made 
when  required,  as  in  applications  involv¬ 
ing  more  than  one  contract. 

(b)  Action  by  Contracting  Officer. 

(1)  The  Contracting  Officer  will  review 
the  application  and  verify  the  contents 
thereof. 

(2)  If  further  information  is  required, 
request  the  Contractor  to  furnish  the 
same,  in  writing. 

(3)  If  in  the  opinion  of  the  Contracting 
Officer  the  application  does  not  justify 
the  granting  of  the  relief  sought  after 
consideration  of  §§  606.404  and  606.404-1, 
a  written  finding  may  be  furnished  to 
the  Contractor  in  substantially  the  form 
indicated  in  §  606.406-3  (b) ,  providing 
such  action  is  authorized  by  ]^ocuring 
Activity  instructions. 

(4)  If  in  the  opinion  of  the  Contract¬ 
ing  Officer,  after  consideration  of  the 
provisions  of  §§  606.404  and  606.404-1, 
the  application  should  be  granted,  and 
when  otherwise  required  by  Procuring 
Activity  instructions,  an  indorsement  in 
triplicate,  inclosing  three  copies  of  the 
Contractor’s  application,  exhibits,  and 
contractual  documents,  shall  be  for¬ 
warded  to  the  Head  of  the  Procuring 
Activity,  in  accordance  with  instructions 
issued  by  such  Head  of  the  Procuring 


Activity  setting  forth  as  a  minimum  the 
following  information.  (See  suggested 
form  for  indorsement  in  §  606.406-3 
(O) : 

(i)  That  the  application  has  been  re¬ 
viewed  and  the  facts  therein  stated  are 
certified  to  be  substantially  correct  ex¬ 
cept  as  specifically  indicated. 

(ii)  A  brief  description  of  the  con¬ 
tract,  including  reference  to  any  special 
pricing  clauses. 

(iii)  Whether  final  payment  has  been 
made,  or  any  final  administrative  deter¬ 
mination  made  of  the  amount  due. 

(iv)  The  importance  of  the  contract 
or  the  Contractor  to  the  furtherance  of 
the  national  defense  effort,  indicating 
present  or  future  need  for  the  item. 

(V)  The  quality  of  performance  by 
the  Contractor. 

(Vi)  Present  status  of  deliveries  and 
payments. 

(vii)  Probable  future  orders  to  the 
Contractor  on  other  national  defense 
work. 

(viii)  Other  available  sources  of  sup¬ 
ply  in  comparison  with  the  Contractor. 

(ix)  A  statement  of  the  factors  caus¬ 
ing  financial  distress. 

(X)  If  relief  is  recommended  involving 
an  increase  in  price,  whether  appropri¬ 
ated  funds  are  sufficient  to  cover  the 
proposed  or  requested  additional  pay¬ 
ment  to  the  Contractor. 

(xi)  Whether  appropriated  funds  al¬ 
located  to  other  Departments  are  in¬ 
volved:  if  such  funds  are  involved,  name 
the  Department. 

(xii)  An  opinion  on  the  merits  as  to 
whether  the  requested  relief  should  be 
granted,  or  to  what  extent  the  same  or 
alternative  relief  should  be  granted. 

(xiii)  A  specific  recommendation  as  to 
the  nature  of,  and  extent  to  which  relief 
should  be  granted. 

(xiv)  A  statement  of  opinion  as  to 
whether  the  granting  of  such  relief  will 
facilitate  the  national  defense  effort. 

(5)  Contractual  documents  and  invi¬ 
tations  to  bid  or  requests  for  proposals, 
and  abstracts  thereof,  will  be  submitted 
in  duplicate. 

(6)  The  Contracting  Officer’s  indorse¬ 
ment  will  be  forwarded  through  such 
channels  and  be  reviewed  and  approved 
by  such  intermediate  offices  and  com¬ 
mands  as  may  be  required  by  Procuring 
Activity  instructions. 

(c)  Action  by  intermediate  reviewing 
agencies.  (1)  Each  echelon  reviewing 
and  passing  upon  such  applications  sub¬ 
sequent  to  the  Contracting  Officer’s  re¬ 
view  and  verification  will  review  and 
verify  the  contents  of  the  application  to 
the  fullest  extent  practicable:  Provided, 
however.  That  in  any  case  such  echelons 
of  review  are  authorized  to  rely  fully 
upon  the  verification  made  by  the  Con¬ 
tracting  Officer  unless  unusual  circum¬ 
stances  require  further  verification. 

(2)  Make  specific  findings  on  the 

merits  and  specific  recommendations 
with  respect  to  whether,  and  the  extent 
to  which,  the  application  should  be  ap¬ 
proved  or  denied.  ( 

(3)  Make  a  specific  finding  as  to 
whether  the  national  defense  would  be 
facilitated  by  the  granting  of  the  appli¬ 
cation. 


(4)  Heads  of  Procuring  Activities  are 
authorized  to  require  all  applications  to 
be  forwarded  and  initial  determinations 
denying  applications  to  be  made  in  the 
office  of  the  Head  of  Procuring  Activity 
or  in  any  lower  echelon,  including  the 
Contracting  Officer. 

(d)  Action  by  Heads  of  Procuring  Ac¬ 
tivities.  (1)  Heads  of  procuring  activi¬ 
ties  will  take  appropriate  action  as  re¬ 
quired  by  §  606.406-2  (c). 

(2)  Heads  of  Procuring  Activities  are 
authorized  to  deny  applications  without 
further  reference  to  the  Army  Contract 
Adjustment  Board.  Appropriate  written 
findings  and  determinations  will  be  made 
and  furnished  to  applicants  by  such 
agencies  as  may  be  designated  by  the 
Head  of  the  Procuring  Activity  for  that 
purpose,  including  the  Contracting 
Officer. 

(3)  If  in  the  opinion  of  the  Head  of 
the  Procuring  Activity,  after  considera¬ 
tion  of  the  provisions  of  §§  606.404  and 
606.406-1  the  application  should  be 
granted,  an  endorsement  in  duplicate, 
enclosing  copies  in  duplicate  of  the  Con¬ 
tractor’s  application,  all  indorsements 
and  findings,  and  attached  papers,  shall 
be  forwarded  direct  to  the  Army  Con¬ 
tract  Adjustment  Board,  Office  of  the 
Under  Secretary  of  the  Army,  Washing¬ 
ton  25,  D.  C.,  recommending  approval 
to  the  extent  noted  in  such  indorsement. 

(e)  Action  in  cases  of  general  public 
interest  or  doubt.  (1)  In  any  case 
where  any  of  the  officers  above- 
mentioned  is  of  the  opinion  that  the 
application  should  not  be  granted  in 
whole  or  in  part,  but  when  in  their  judg¬ 
ment  there  is  a  serious  doubt  as  to 
whether  the  relief  should  be  granted  or 
denied,  or  when  the  matter  is  believed 
to  be  of  such  general  public  interest  that 
the  initial  determination  denying  the 
application  should  be  made  by  a  higher 
echelon,  such  officer  may  forward  such 
application  to  the  next  higher  echelon, 
including  the  Army  Contract  Adjustment 
Board  with  appropriate  findings,  recom¬ 
mendations,  and  determinations. 

(2)  Cases  forwarded  under  the  au¬ 
thority  of  this  paragraph  should  explain 
fully  the  reasons  why  it  is  believed  that 
consideration  should  be  given  to  the  ap¬ 
plication  by  the  higher  echelon. 

§  606.406-3  Forms — (a)  Contractor’s 
application. 

(Firm  Letterhead) 

Date _ _ 

Capt.  John  Doe, 

Contracting  Officer, 

(Address) 

Subject:  Request  for  Relief  Under  Title  IL 
First  War  Powers  Act,  1941,  A* 
Amended. 

Dear  SIR : 

1.  The  undersigned  hereby  makes  appHc**  j 
tlon  for  the  following  relief  pvirsuant  to  Title 
II  of  the  First  War  Powers  Act,  1941,  As 
Amended: 


(State  briefly  relief  desired  Including  specific 
amounts  claimed,  if  any) 


2.  The  undersigned  believes  that  he  (it) 
Is  entitled  to  the  above-mentioned  relief  by 

reason  of  the  following  facts:. - - - ■ 

(Explain  factors  causing  financial  distress) 
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3.  In  support  of  such  application  the  fol¬ 
lowing  statements  are  made. 

a.  Contract  No. _ _ 

b.  Item _ - 

c.  Date  Executed _ - 

d.  Specification  No. _ 

e.  Unit  Price _ Total  amount _ - 

f.  Delivery  Schedule 

Quantity  Date 


Total  Quantity 

g.  Deliveries  Made 


h.  Payments  Received 

Amount  Date 


I.  Final  pa3rment,  or  a  final  administrative 
determination  of  the  amount  due  has  □ 
has  not  □  been  made.  (Chech  appropri¬ 
ate  box.) 

J.  Attached  hereto  and  marked  Exhibit 
**A”  is  a  statement  and  analysis  of  the  finan¬ 
cial  condition  of  the  undersigned  as  of 

_  with 

(Date  not  more  than  15  days  prior  to 

date  of  application) 

comparative  balance  sheets  and  profit  and 


loss  statements  for  the  preceding  twelve¬ 
month  period,  signed  by  the  principal  ac¬ 
counting  officer  of  the  undersigned  □  a 
certified  public  accountant  □.  (Check  ap¬ 
propriate  box.) 

k.  If  the  relief  requested  is  denied,  the  ef¬ 

fect  upon  the  financial  condition  of  the  un¬ 
dersigned  will  be  as  follows: _ 

l.  The  rate  of  production  of  the  contract 

item  up  to  and  including  the  date  of  this 
application  has  averaged _ per _ 

(Quantity)  (Day, 


week,  or  other  period) 

m.  To  date  there  have  been  submitted 

_ lots  consisting  of _ units  per  lot, 

of  which _ lots  consisting  of  a  total  of 

_ units  have  been  rejected  upon  first  sub¬ 
mission.  Of  the  rejected  lots _ lots  con¬ 
sisting  of  a  total  of _ units  were  there¬ 
after  resubmitted  and  accepted,  and _ 

lots  consisting  of  units  were  again 

rejected. 

n.  (1)  As  of  the  date  of  this  application 
the  undersigned  and/or  its  subsidiaries  have 
submitted  bids  and/or  proposals  on  the 
have  as  yet  not  been  awarded:  I/B  or  Re¬ 
quests  for  Proposals,  upon  which  contracts 
have  as  yet  not  been  awarded:  I/B  or  Re¬ 
quest  Nos.;  Issuing  Office;  Item;  Price 
Quoted. 

(2)  The  undersigned  and/or  its  subsidl- 
sries  have  been  awarded  the  following  con¬ 
tracts  which  are  now  being  performed: 
Contract  Nos.;  Issuing  Office;  Item;  Price. 

0.  Upon  information  and  belief,  there  are 
□  are  not  □  other  sources  of  supplies 

for  the  items  furnished  by  the  undersigned. 
(Check  appropriate  box.) 

p.  Attached  hereto  and  marked  Exhibit 

"B”  Is  a  statement  covering  the  twelve- 

month  period  prior  to  the  date  of  this 

application,  of  salaries,  bonuses,  dividends 
(including  cash,  stock  or  “in  kind”),  repay¬ 
ments  of  loans,  and  any  other  property 
and/or  moneys  paid  or  transferred  to  any 
officer,  stockholder,  director,  partner  or 

other  principal  of  the  undersigned,  and  a 
atatement  of  moneys  or  other  property  of  the 
Undersigned  received  by  or  loaned  to  the 
aforementioned  officials  of  the  undersigned, 
during  said  twelve -month  period. 

q.  The  increase  in  amount  requested 
herein  will  □  will  not  □  result  in  a  total 
payment  to  the  undersigned  in  excess  of 
the  celling  price  for  the  supplies  or  services 
furnished  under  the  contract  or  contracts 
above  mentioned. 

r.  Previous  application  has  □  has  not  □ 
been  made  for  the  same  or  similar  relief 


sought  herein.  (Check  appropriate  box;  if 
the  box  marked  “has”  is  checked,  complete 
the  following  sentence.)  Such  previous  ap¬ 
plication  was  made  to _ _  located 

(State  agency  where  application  was  filed) 

at _ under  date  of _ _  and 

has  been  assigned  claim  Number  _ _ 

The  nature  of  the  request  made  therein 
was: _ _  Action  taken  there¬ 
on  was  as  follows: _ _ 

s.  This  claim  has  □  has  not  □  been  as¬ 
signed.  If  assigned,  such  assignment  has 
been  made  piusuant  to  the  Assignment  of 

Claims  Act  of  1940,  as  amended  to _ _ 

_ of _ _ 

(Name  of  Assignee)  (Address) 

t.  Additional  facts  and  circumstances  be¬ 
lieved  to  justify  granting  of  relief  sought 


4.  The  undersigned  affirms  that  the  state¬ 
ments  made  above.  Including  those  made  in 
exhibits  and  attachments  hereto,  are  true  to 
the  best  of  his  knowledge  and  belief. 

Incls: 


Name  of  firm  (print  or  type) 


Signature 


Print  or  type  name  and  title 
of  person  signing 

(b)  Denial  of  application. 

Gentlemen  (Dear  Sir  or  Madam) : 

Receipt  is  acknowledged  of  your  applica¬ 
tion,  dated _ for  relief  pursuant  to 

Title  III  of  the  First  War  Powers  Act  of  1941, 
As  Amended. 

After  due  consideration  of  your  applica¬ 
tion,  the  undersigned  finds  the  following 
facts:  (use  appropriate  findings  as  re¬ 
quired). 

By  reason  of  the  above,  it  is  determined 
that  the  national  defense  would  not  be  facili¬ 
tated  by  the  granting  of  your  application. 

It  is  therefore  regretted  that  your  applica¬ 
tion  must  be,  and  hereby  is,  denied. 

John  Dob, 
Captain,  Ord, 
Contracting  Officer. 

(c)  Contracting  Officer’s  indorsement 
recommending  approval  of  application. 

Heading  and  date 
Addressee  and  Address 

1.  The  foregoing  application  of _ 

_ has  been  reviewed,  and  the  facts 

therein  stated  are  hereby  certified  to  be 
substantially  correct,  except  as  follows: 


(State  any  corrections  required) 

2.  The  description  of  the  contract  as  con¬ 

tained  in  Contractor’s  application  is  correct, 
except  as  follows: _  Special  pric¬ 

ing  clauses  contained  therein  are  as  fol¬ 
lows:  _ _ 

3.  Final  payment  has[  ]  has  not  [  ]  been 
made,  nor  has  any  final  administrative  de¬ 
termination  of  the  amount  due  been  made. 

4.  The  importance  of  the  contract  or  Con¬ 

tractor  to  the  furtherance  of  the  national 
defense  effort  is _ 

(Indicate  also  present  or 
future  need  for  the  item) 

B.  The  quality  of  performance  by  the  Con¬ 
tractor  is  found  to  be _ _ 

6.  Present  status  of  deliveries  is  as  follows: 

Delivery  Schedule  Deliveries  Made 

Quantity  Date  Quantity  Date 


7.  Present  status  of  payments  is  as  follows: 
Amount  Date 


8.  Probable  future  orders  to  the  Contrac¬ 
tor  on  other  national  defense  work  consists 
of _ _ 


9.  Other  available  sources  of  supply  in 

comparison  with  the  Contractor  are:  _ _ _ 

10.  The  factors  causing  financial  distress 

were  □  were  not  □  caused  by  an  act  of  the 
Government  in  its  contracting  □  sovereign  □ 
capacity,  to  wit: _ _ 

11.  Appropriated  funds  are  □  are  not  □ 
sufficient  to  cover  the  proposed  additional 
payment  to  the  Contractor. 

12.  Appropriated  funds  allocated  to  other 

Departments  are  □  are  not  □  involved.  The 
Department  concerned  is _ _ 

13.  In  the  opinion  of  the  undersigned,  the 
requested  relief  should  be  granted  to  the  fol¬ 
lowing  extent  and  for  the  following  reasons: 


(or  state  alternative  relief  recommended) 

14.  In  the  opinion  of  the  undersigned  the 
granting  of  such  relief  will  □  will  not  □  fa¬ 
cilitate  the  national  defense  effort. 

John  Doe, 
Captain,  QMC, 
Contracting  Officer. 

§  608.407  Correction  of  mistakes  in 
contracts  (other  than  mutual  mistakes 
and  ambiguities). 

§  606.407-1  Conditions  under  which 
relief  may  be  granted.  Criteria  for  de¬ 
termination  and  recommendations  with 
respect  to  correction  of  mistakes  in  con¬ 
tracts  (other  than  mutual  mistakes,  as 
defined  in  §  606.408-1  (a) ) ,  and  ambigui¬ 
ties,  are  identical  with  those  contained 
in  §  606.408-1. 

§  606.407-2  Administrative  proced¬ 
ures.  (a)  The  procedure  set  forth  in 
§  606.406-2  is  applicable  to  applications 
for  correction  of  mistakes  other  than  mu¬ 
tual  mistakes  (as  defined  in  §  606.408-1 

(a) )  and  ambiguities. 

(b)  In  addition  to  information  re¬ 
quired  by  paragraph  (a)  of  this  section, 
the  applicant  will  be  required  to  submit 
supporting  evidence  of  the  alleged  mis¬ 
take  such  as  work  sheets  or  other  data 
used  in  preparing  the  bid  or  proposal,  as 
well  as  the  complete  facts  on  which  the 
allegation  of  mistake  is  based. 

(c)  The*  Contracting  Oflicer  will  indi¬ 
cate  in  his  indorsement  the  date  when 
a  notice  of  the  alleged  mistake  was 
received  and  annex  copies  of  any  written 
notice  thereof  received  by  him,  as  well 
as  triplicate  copies  of  (1)  the  invitation 
for  bids  or  request  for  proposals;  (2) 
abstract  of  bids  or  summary  of  pro¬ 
posals;  (3)  contractual  documents. 

§  606.407-3  Forms.  Forms  set  forth 
in  §  606.406-3  are  applicable. 

§  606.408  Correction  of  mutual  mis¬ 
takes  and  ambiguities. 

§  606.408-1  Conditions  under  which 
relief  may  be  granted,  (a)  For  the  pur¬ 
pose  of  exercising  authority,  under  the 
statutory  and  administrative  authority 
cited  in  §  606.401,  only,  the  term  “mutual 
mistake”  includes: 

(1)  A  mistake  which  consists  of  the 
failure  to  express  in  a  written  contract 
the  agreement  as  both  parties  under¬ 
stood  it. 

(2)  A  mistake  on  the  part  of  the  Con¬ 
tractor  which  is  so  obvious  that  it  was, 
or  should  have  been  apparent  to  the 
Contracting  OflBcer. 

(3)  A  mutual  mistake  as  to  a  mate¬ 
rial  fact. 

(b)  Mutual  mistakes,  as  defined  in 
paragraph  (a)  of  this  section,  and  am¬ 
biguities  may  be  corrected  by  the  Assist- 
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ant  Chief  of  Staff,  G-4,  or  at  the  level  of 
the  Head  of  a  Procuring  Activity  under 
the  authority  of  the  statutory  and  ad¬ 
ministrative  authorities  cited  in  §  606.401 
only  if — 

(1)  The  actual  or  estimated  increase 
in  cost  to  the  Government  will  not,  in 
the  opinion  of  the  Head  of  the  Procuring 
Activity,  exceed  $50,000.  Such  opinion 
must  be  affirmatively  stated  as  a  finding 
of  fact. 

(2)  The  requested  correction  of  mu¬ 
tual  mistake  or  ambiguity  must  not  deal 
with  or  directly  affect  any  matter  under 
the  contract  which  has  been  referred  to, 
or  is  pending  before,  or  has  been  decided 
by,  the  General  Accounting  Office. 

(3)  The  Contractor  has  furnished 
written  notice  of  the  mistake  or  ambi¬ 
guity  to  the  Contracting  Officer  (i)  before 
completion  of  performance  of  the  con¬ 
tract  by  the  Contractor  or  (ii)  prior  to 
the  issuance  of  a  Notice  of  Termination 
for  Convenience  or  Default,  as  the  case 
may  be. 

(4)  Final  pas^ent,  approval  of  a  final 
voucher,  or  a  final  administrative  deter¬ 
mination  of  the  amount  due  has  not 
been  made  under  the  contract. 

(5)  The  correction  will  not  result  in 
payment  to  the  Contractor  of  a  sum, 
which,  when  added  to  other  payments 
made  under  the  contract,  exceeds  the 
amount  of  the  next  lowest  responsive 
bid  of  a  responsible  bidder  (in  the  case 
of  contracts  entered  into  after  formal 
advertising). 

(6)  The  correction  will  not  result  in 
payment  to  the  Contractor  of  a  sum, 
which,  when  added  to  other  payments 
made  under  the  contract,  exceeds  the 
amount  of  any  other  proposal  consid¬ 
ered  in  the  negotiations  (in  the  case  of 
negotiated  contracts).  Where  the  con¬ 
tract  was  placed  on  the  basis  of  consid¬ 
erations  other  than  price,  this  limitation 
shall  not  be  applicable. 

(7)  Notice  of  allegation  of  mistake, 
oral  or  written,  has  not  been  furnished 
to  the  Contracting  Officer  (i)  before 
award  of  a  contract  entered  into  after 
formal  advertising  or  (ii)  before  award 
of  a  negotiated  contract  upon  a  form  not 
requiring  execution  of  both  contracting 
parties  or  (iii)  before  execution  of  ne¬ 
gotiated  contracts  entered  into  on  forms 
requiring  signatures  of  two  or  more 
parties. 

(c)  Mutual  mistakes  (as  defined  in 
§  606.408-1  (a) )  and  ambiguities,  notice 
or  allegation  of  which  has  been  furnished 
to  the  Contracting  Officer  (1)  prior  to 
opening  of  bids  or  (2)  before  award  of 
contracts  will  be  corrected  and  processed 
as  required  by  the  provisions  of 
§§  401.405  of  this  title  and  591.405  of  this 
subchapter.  Such  alleged  mistakes  will 
not  be  processed  under  the  authority  of 
this  subpart. 

(d)  Cases  involving  an  estimated  or 
actual  increase  in  the  amount  to  be  paid 
to  the  Contractor,  exceeding  $50,000,  or 
in  which  final  payment  or  final  deter¬ 
mination  of  the  amount  due  has  been 
made,  will  be  processed  to  the  Army  Con¬ 
tract  Adjustment  Board  in  accordance 
with  §  606.408-2  and  procedures  issued 
by  the  Board. 

§  606.408-2  Administrative  procedure, 

(a)  This  procedure  is  applicable  to  the 


type  of  mistake  and  ambiguity  only  as 
set  forth  in  §  606.408-1  (a). 

(b)  Contractor's  application;  The 
contractor  will  submit,  in  quadruplicate, 
an  application  for  relief,  substantially 
in  the  form  set  forth  in  §  606.408-3  (a). 
In  addition  thereto,  he  will  submit  sup¬ 
porting  evidence  of  the  alleged  mistake 
such  as  work  sheets  used  in  preparing 
the  bid  or  proposal  or  other  data,  as  well 
as  the  complete  facts  on  which  the  alle¬ 
gation  of  mistake  is  based. 

(c)  Action  of  Contracting  Officer: 

(1)  The  Contracting  Officer  will  ex¬ 
amine  and  review  the  application. 

(2)  If  further  information  is  required 
request  the  Contractor  to  furnish  the 
same  in  writing. 

(3)  If,  after  consideration  of  the  ele¬ 
ments  set  forth  in  §§  606.404  and 
606.408-1  he  determines  that  the  appli¬ 
cation  under  this  authority  should  be 
denied,  and  provided  such  action  is  au¬ 
thorized  by  Procuring  Activity  instruc¬ 
tions,  he  will  prepare  written  findings 
of  fact  and  a  determination  which  will 
be  mailed,  or  otherwise  furnished  to  the 
Contractor.  The  Contractor  will  be  in¬ 
formed  that  he  may,  if  he  so  desires, 
submit  a  claim  to  the  Comptroller  Gen¬ 
eral  under  existing  law  and  regulation 
other  than  Title  II  of  the  First  War 
Powers  Act,  1941,  as  amended;  and  that 
denial  of  relief  under  this  authority  is 
not  necessarily  a  determination  that  the 
Contractor  is  not  entitled  to  relief  under 
normal  procedures. 

(4)  If  after  consideration  of  the  ele¬ 
ments  set  forth  in  $§  606.404  and 
606.408-1  the  Contracting  Officer  is  of 
the  opinion  that  the  application  should 
be  granted,  or  if  otherwise  required  by 
Procuring  Activity  instructions,  the 
Contracting  Officer  will  prepare  an  in¬ 
dorsement  in  triplicate  setting  forth  as 
a  minimum  the  following  facts: 

(i)  That  the  Contractor’s  application 
has  been  examined  and  reviewed. 

(ii)  A  brief  description  of  the  contract 
including  any  special  pricing  clauses. 

(iii)  That  the  facts  therein  stated  are 
certified  to  be  substantially  correct  ex¬ 
cept  as  specifically  indicated. 

(iv)  The  date  when  notice  of  the  al¬ 
leged  mistake  was  received,  annexing 
copies  of  any  written  notice. 

(V)  The  quality  of  performance  by  the 
Contractor. 

(vi)  Present  status  of  deliveries  and 
payments. 

(vii)  That  final  payment  has  not  been 
made,  nor  any  final  administrative  de¬ 
termination  made  of  the  amount  due. 

(viii)  Other  available  sources  of  sup¬ 
ply  in  comparison  with  the  Contractor. 

(ix)  The  importance  of  the  contract 
or  the  Contractor  to  the  furtherance  of 
the  national  defense  effort,  including 
present  or  future  need  for  the  item. 

(X)  An  opinion  on  the  merits  as  to 
whether  the  requested  relief  should  be 
granted,  and  the  extent  thereof  recom¬ 
mended  for  approval.  In  the  alternative, 
a  recommendation  of  what  relief  should 
be  granted  other  than  that  requested  by 
the  Contractor. 

(xi)  If  relief  is  recommended  involv¬ 
ing  an  increase  in  price,  whether  ap¬ 
propriated  funds  are  sufficient  to  cover 
the  proposed  additional  payment  to  the 
Contractor. 


(xii)  Whether  appropriated  funds  al¬ 
located  to  other  Departments  are  in¬ 
volved  ;  if  such  funds  are  involved,  name 
the  Department. 

(xiii)  That  the  granting  of  such  relief 
will  facilitate  the  national  defense  effort. 
Reference  may  be  made  to  the  general 
finding  of  the  Under  Secretary  of  the 
Army  contained  in  paragraph  (2)  (b). 
Part  II  of  the  Regulations  quoted  in 
§  606.419-1. 

(5)  The  following  documents  will  be 
inclosed  in  triplicate: 

(i)  Invitation  for  Bids  or  request  for 
proposals. 

(ii)  Abstract  of  bids  or  summary  of 
proposals. 

(iii)  Contractual  documents, 

(6)  The  Contracting  Officer’s  indorse¬ 
ment  and  inclosures  will  be  forwarded 
in  triplicate,  through  such  channels  and 
be  reviewed  and  approved  by  such  inter¬ 
mediate  offices  and  commands  as  may 
be  required  by  Procuring  Activity  in¬ 
structions. 

(d)  Action  by  intermediate  reviewing 
agencies: 

(1)  Each  echelon  reviewing  and  pass¬ 
ing  upon  such  applications,  subsequent 
to  the  Contracting  Officer’s  review  and 
verification  will  review  and  verify  the 
contents  of  the  application  to  the  fullest 
extent  practicable,  provided,  however, 
that  in  any  case  such  echelons  of  review 
are  authorized  to  rely  fully  upon  the 
verification  made  by  the  Contracting 
Officer  unless  unusual  circumstances 
require  further  verification. 

(2)  Make  specific  findings  on  the  mer¬ 
its  and  specific  recommendations  with 
respect  to  whether  the  application 
should  be  approved  or  denied. 

(3)  Make  a  specific  finding  as  to 
whether  the  national  defense  would  be 
facilitated  by  the  granting  of  the  appli¬ 
cation. 

(4)  Heads  of  Procuring  Activities  are 
authorized  to  require  all  applications  to 
be  forwarded  and  initial  determinations 
denying  applications  to  be  made  in  the 
office  of  the  Head  of  the  Procuring  Activ¬ 
ity  or  in  any  lower  echelon,  including  the 
Contracting  Officer. 

(e)  Action  by  Heads  of  Procuring 
Activities;  (1)  Heads  of  Procuring  Ac¬ 
tivities  will  take  appropriate  action  as 
required  by  §  606.408-2  (d) . 

(2)  Heads  of  Procuring  Activities  are 
authorized  to  deny  applications  without 
further  reference  to  the  Army  Contract 
Adjustment  Board.  Appropriate  writ¬ 
ten  findings  and  determinations  will  be 
made  and  furnished  to  applicants  by 
such  agencies  as  may  be  designated  by 
the  Head  of  the  Procuring  Activity  for 
that  purpose,  including  the  Contracting 
Officer, 

(3)  If  in  the  opinion  of  the  Head  of 
Procuring  Activity,  after  consideration 
of  the  provisions  of  §§  606.404  and  606.- 
408-1  and  subject  to  the  limitation  con¬ 
tained  in  §  606.408-1  (d) ,  that  the  ap¬ 
plication  should  be  granted,  written 
findings  of  fact  will  be  prepared  and 
furnished  to  the  Contracting  Officer  to¬ 
gether  with  proper  instructions  relative 
to  amendment  or  termination  of  the 
contract. 

(4)  In  cases  involving  an  increase  in 
price  in  excess  of  $50,000,  if  in  the  opin¬ 
ion  of  the  Head  of  the  Procuring  Activity. 
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the  application  should  be  granted,  an 
indorsement  in  duplicate,  inclosing  two 
copies  of  the  Contractor’s  application 
and  all  indorsements  and  findings,  shall 
be  forwarded  direct  to  the  Army  Con¬ 
tract  Adjustment  Board,  OflBce  of  the 
Under  Secretary  of  the  Army,  Washing¬ 
ton  25,  D.  C.,  recommending  approval  to 
the  extent  noted  in  such  indorsement. 

(f)  Action  in  cases  of  general  public 
interest  or  doubt: 

(1)  In  any  case  where  any  of  the  offi¬ 
cers  above-mentioned  is  of  the  opinion 
that  the  application  should  not  be 
granted  in  whole  or  in  part,  but  when 
in  their  judgment  there  is  a  serious  doubt 
as  to  whether  the  relief  should  be  granted 
or  denied,  or  when  the  matter  is  believed 
to  be  of  such  general  public  interest  that 
the  initial  determination  denying  the 
application  should  be  made  by  a  higher 
echelon,  such  officer  may  forward  such 
application  to  the  next  higher  echelon, 
including  the  Army  Contract  Adjustment 
Board  with  appropriate  findings,  recom¬ 
mendations,  and  determinations. 

(2)  Cases  forwarded  under  the  au¬ 
thority  of  this  paragraph  should  explain - 
fully  the  reason  why  it  is  believed  that 
consideration  should  be  given  to  the 
application  by  the  higher  echelon. 

§  606.408-3  Forms — (a)  Contractor's 
application. 

(1)  Application  shall  be  made  on  a 
form  substantially  similar  to  that  set 
forth  in  §  606.406-3  (a),  except  that: 

(1)  Subject  will  be  referred  to  as  fol¬ 
lows: 

Subject:  Request  for  Correction  of  Mistakes 
Under  Title  II.  First  War  Powers  Act,  1941; 
as  Amended. 

(ii)  Heads  of  procuring  Activities  may 
authorize  omission  of  replies  to  items  3j 
and  3p  of  the  form. 

(2)  The  applicant  will  submit  satis¬ 
factory  evidence  of  the  alleged  mistake, 
including,  but  not  limited  to,  original 
work  sheets. 

(b)  Denial  of  application.  Form  set 
forth  in  §  606.406-3  (b)  may  be  adapted. 

(c)  Contracting  officer’s  indorsement 
recommending  approval  of  application. 
Form  suggested  in  §  606.406-3  (c)  may 
be  used  and/or  adapted. 

§  606.409  Formalization  of  informal 
commitments. 

§  606.409-1  Conditions  under  which 
relief  may  be  granted,  (a)  Where  any 
person  has  arranged  to  furnish  or  has 
furnished,  on  or  after  June  25,  1950,  to  a 
contracting  agency  of  the  Department  of 
the  Army  or  (at  the  request  of  such 
agency)  to  a  defense  Contractor  any  ma¬ 
terials,  services,  or  facilities  relating  to 
the  national  defense,  without  a  formal 
contract,  relying  in  good  faith  upon  the 
apparent  authority  of  an  officer  or  agent 
of  such  contracting  agency,  written  or 
oral  instructions,  or  any  other  request  to 
proceed  from  a  contracting  agency,  such 
contracting  agency  may  enter  into  an 
appropriate  contract  providing  fair  com¬ 
pensation  therefor.  The  formalization 
of  informal  commitments  may  be  finally 
^proved  at  the  level  of  the  Head  of  a 
Procuring  Activity  when  the  amount  in¬ 
volved  does  not  exceed  $50,000.  Where 
we  amount  involved  exceeds  $50,000, 


the  case  will  be  processed  to  the  Army 
Ck)ntract  Adjustment  Board  in  accord¬ 
ance  with  §  606.409-2  (d)  and  procedures 
issued  by  the  Board. 

(b)  The  above  authority  shall  not  be 
used  (1)  as  a  substitute  for  modification 
of  existing  contracts  in  accordance  with 
existing  regulations  or  (2)  for  the  pur¬ 
pose  of  eliminating  competition.  Where 
the  instruction  or  request  to  proceed 
were  of  the  type  which,  when  given,  could 
properly  have  been  embodied  in  a  change 
order,  supplemental  agreement,  or  other 
amendment  under  a  then  existing  con¬ 
tract,  this  authority  will  not  be  exercised 
if  final  payment  has  been  made  under 
such  contract. 

(c)  Informal  commitments  shall  be 
made  only  in  situations  where  the  need 
therefor  is  compelling  and  of  unusual 
urgency,  as  when  the  national  defense 
would  be  seriously  impaired  or  impeded, 
if  the  supplies  or  services  were  not  fur¬ 
nished  before  the  contracting  agency  has 
an  opportunity  to  prepare  the  necessary 
contractual  forms.  See  also  §  592.409 
(c)  of  this  subchapter.  The  following 
are  illustrative  of  circumstances  with  re¬ 
spect  to  which  this  authority  may  be 
used: 

(1)  Supplies  or  services  needed  at 
once  because  of  a  fire,  flood,  explosion 
or  other  disaster. 

(2)  Essential  equipment  for  or  repair 
to  a  ship  when  such  equipment  or  repair 
is  needed  at  once  for  compliance  with  the 
orders  of  the  ship. 

(3)  Essential  equipment  for,  or  repair 
to,  aircraft  grounded  or  about  to  be 
grounded,  when  such  equipment  or  re¬ 
pair  is  needed  at  once  for  the  perform¬ 
ance  of  an  operational  mission. 

(4)  Suplies  or  services  needed  at  once 
because  of  requirements  of  operational 
missions  or  emergencies,  and  so  certified 
in  advance  by  the  Head  of  a  Procuring 
Activity. 

(d)  Resultant  contracts  formalizing 
informal  commitments  shall  contain  a 
finding  of  fact  justifying  the  informal 
commitment  as  well  as  the  action  of 
formalization. 

(e)  Compensation  shall  be  awarded  or 
recommended  in  an  amount  which  pro¬ 
vides  fair  compensation  for  the  services 
or  supplies  furnished.  Fair  compensa¬ 
tion  normally  will  be  the  reasonable 
market  value  of  the  supplies  or  services 
furnished  at  the  time  and  place  fur¬ 
nished,  including  such  considerations 
as  extra  cost  involved  in  immediate  com¬ 
pliance  with  informal  commitment  or 
necessary  performance  and  delivery  dur¬ 
ing  other  than  normal  business  hours. 

§  606.409-2  Administrative  proce¬ 
dure — (a)  Contractor’s  application. 
V7ritten  requests  for  formalization  of  in¬ 
formal  commitments  shall  be  filed  by 
Contractors  with  the  purchasing  office 
which  entered  into  the  commitment,  in 
quadruplicate,  within  10  days  after  com¬ 
pletion  of  performance  of  the  informal 
commitment.  The  request  shall  be  sub¬ 
stantially  in  the  form  set  forth  in  §  606.- 
409-3  (a). 

(b)  Action  by  Contracting  Officer. 
(1)  The  Contracting  Officer  will  review 
the  application  and  verify  the  contents 
thereof. 


(2)  If  further  information  is  required, 
request  the  Contractor  to  furnish  the 
same  in  writing. 

(3)  If  in  the  opinion  of  the  Contract¬ 
ing  Officer  (i)  an  informal  commitment 
was  not  entered  into,  or  (ii)  such  in¬ 
formal  commitment  was  made  by  an  un¬ 
authorized  person,  or  (iii)  the  Contractor 
should  not  as  a  reasonably  intelligent 
businessman  have  relied  upon  the  ap¬ 
parent  authority  of  a  person  who  ordered 
the  supplies,  services,  or  construction,  a 
written  finding  will  be  furnished  to  the 
Contractor  to  that  effect,  setting  forth 
appropriate  findings  of  fact,  providing 
such  action  is  authorized  by  Procuring 
Activity  instructions. 

(4)  If  in  the  opinion  of  the  Contract¬ 
ing  Officer,  after  consideration  of  the 
provisions  of  §§  606.404  and  606.409-1, 
the  application  should  be  granted,  an 
indorsement  in  triplicate,  inclosing  three 
copies  of  the  Contractor’s  application, 
shall  be  forwarded  to  the  Head  of  the 
Procuring  Activity,  in  accordance  with 
instructions  issued  by  such  Head  of  Pro¬ 
curing  Activity,  setting  forth  as  a  mini¬ 
mum,  the  following  information  (see 
suggested  form  in  §  606.409-3  (b). 

(i)  That  the  application  has  been  re¬ 
viewed  and  the  facts  therein  stated  are 
certified  to  be  substantially  correct  ex¬ 
cept  as  specifically  indicate. 

(ii)  That  no  payments  have  been 
made,  nor  any  final  administrative  deter¬ 
mination  made  of  the  amount  due. 

(iii)  The  importance  of  the  material 
furnished  or  work  performed  to  the 
furtherance  of  the  national  defense 
effort. 

(iv)  The  quality  of  performance  by 
the  Contractor. 

(V)  Present  status  of  deliveries. 

(vi)  Whether  appropriated  funds  are 
sufficient  to  cover  the  proposed  payment 
to  the  Contractor. 

(vii)  Whether  appropriated  funds  al¬ 
located  to  other  Departments  are  in¬ 
volved;  if  such  funds  are  involved,  name 
the  Department. 

(viii)  A  statement  of  the  reasons  why 
an  informal  commitment  was  necessary, 
and  why  an  authorized  form  of  contract 
could  not  have  been  prepared  and  proc¬ 
essed  before  the  supplies  or  services  in¬ 
volved  were  furnished  to  the  Govern¬ 
ment. 

(ix)  That  the  informal  commitment 
was  entered  into  by  an  authorized  indi¬ 
vidual,  and,  if  prior  approval  was  re¬ 
quired  that  such  prior  approval  was 
obtained  from  the  proper  authority. 

(x)  That  the  fair  compensation  for 
the  supplies  or  services  furnished  or  con¬ 
struction  performed  is  as  stated.  Justi¬ 
fication  shall  be  set  forth  as  to  amount 
by  reference  to  the  reasonable  market 
price  or  other  reasonable  price  at  the 
time  and  place  of  delivery  or  perform¬ 
ance. 

(xi)  A  specific  recommendation  as  to 
the  proposed  contract  or  purchase  order 
or  modification  of  a  then  existing  con¬ 
tract  to  be  issued,  including  unit  price 
(where  applicable)  and  total  contract 
amount.  'The  proposed  contract  or  mod¬ 
ification  should  be  annexed. 

(xii)  A  finding  that  the  national  de¬ 
fense  would  be  facilitated  by  granting  of 
the  relief  requested. 
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(5)  The  Contracting  Officer’s  indorse¬ 
ment  will  be  forwarded  through  such 
channels  and  be  reviewed  and  approved 
by  such  intermediate  offices  and  com¬ 
mands  as  may  be  required  by  Procuring 
Activity  instructions. 

(c)  Action  by  intermediate  reviewing 
agencies.  (1)  Each  echelon  reviewing 
and  passing  upon  such  applications  sub¬ 
sequent  to  the  Contracting  Officer’s  re¬ 
view  and  verification  will  review  and 
verify  the  contents  of  the  application 
to  the  fullest  extent  practicable,  pro¬ 
vided,  however,  that  in  any  case  such 
echelons  of  review  are  authorized  to 
rely  fully  upon  the  verification  made  by 
the  Contracting  Officer  unless  unusual 
circumstances  require  further  verifica¬ 
tion. 

(2)  Make  specific  findings  on  the 
merits  and  specific  recommendations 
with  respect  to  whether  the  application 
should  be  approved  or  denied. 

(3)  Make  a  specific  finding  as  to 
whether  the  national  defense  would  be 
facilitated  by  the  granting  of  the  appli¬ 
cation. 

(4)  Heads  of  Procuring  Activities  are 
authorized  to  require  all  applications  to 
be  forwarded  and  initial  determinations 
denying  applications  to  be  made  in  the 
office  of  the  Head  of  the  Procuring  Ac¬ 
tivity  or  in  any  lower  echelon,  including 
the  Contracting  Officer. 

(d)  Action  by  Heads  of  Procuring  Ac~ 
tivities.  (1)  Heads  of  Procuring  Activi¬ 
ties  will  take  appropriate  action  as 
required  by  §  606.409-2  (d). 

(2)  Heads  of  Procuring  Activities  are 
authorized  to  deny  applications  without 
further  reference  to  the  Army  Contract 
Adjustment  Board.  Appropriate  writ¬ 
ten  findings  and  determinations  will  be 
made  and  furnished  to  applicants  by 
such  agencies  as  may  be  designated  by 
the  head  of  the  Procuring  Activity  for 
that  purpose,  including  tlie  Contracting 
Officer. 

(3)  If  in  the  opinion  of  the  Head  of 
the  Procuring  Activity,  after  considera¬ 
tion  of  the  provisions  of  §§  606.404  and 
606.409-1  and  subject  to  the  limitation 
contained  in  §  606.409-1,  the  applica¬ 
tion  should  be  granted,  written  findings 
of  fact  will  be  prepared  and  furnished 
to  the  Contracting  Officer  together  with 
proper  instructions  as  to  the  form  of 
and  required  clauses  to  be  inserted  in 
resultant  contracts. 

(4)  In  cases  involving  contracts  ex¬ 
ceeding  $50,000  in  amount,  if  in  the 
opinion  of  the  Head  of  the  Procuring 
Activity,  the  application  should  be 
granted,  an  indorsement  in  duplicate, 
inclosing  two  copies  of  the  Contractor’s 
application  and  all  indorsements  and 
findings,  shall  be  forwarded  direct  to 
the  Army  Contract  Adjustment  Board, 
Office  of  the  Under  Secretary  of  the 
Army,  Washington  25.  D.  C.,  recom¬ 
mending  approval  to  the  extent  noted 
in  such  indorsement. 

(e)  Action  in  cases  of  general  public 
interest  or  doubt.  (1)  In  any  case  where 
any  of  the  officers  above-mentioned  is  of 
the  opinion  that  the  application  should 
not  be  granted  in  whole  or  in  part,  but 
when  in  their  judgment  there  is  a  serious 
doubt  as  to  whether  the  relief  should  be 
granted  or  denied,  or  when  the  matter  is 
believed  to  be  of  such  general  public 


interest  that  the  initial  determination 
denying  the  application  should  be  made 
by  a  higher  echelon,  such  officer  may 
forward  such  application  to  the  next 
higher  echelon,  including  the  Army  Con¬ 
tract  Adjustment  Board  with  appropri¬ 
ate  findings,  recommendations  and  de¬ 
terminations. 

(2)  Cases  forwarded  under  the  au¬ 
thority  of  this  paragraph  should  explain 
fully  the  reason  why  it  is  believed  that 
consideration  should  be  given  to  the 
application  by  the  higher  echelon. 

§  606.409-3  Forms — (a)  Contractor’s 
application. 

(Firm  Letterhead) 

Date  . . . 

Capt.  John  Doe, 

Contracting  Officer, 

(Address). 

Subject:  Request  for  Formalization  of  In¬ 
formal  Commitment  Under  Title  II, 
First  War  Powers  Act,  1941,  As 
Amended. 

Dear  Sir: 

1.  The  undersigned  hereby  makes  applica¬ 
tion  for  formalization  of  the  hereinafter 
described  informal  commitment  pursuant  to 
Title  II  of  the  First  War  Powers  Act,  1941,  as 
amended. 

2.  The  undersigned  was  ordered  by _ 

(Name 


of  individual  ordering  services  or  supplies) 
orally  □  in  writing  □  to  furnish  the  supplies 
or  services  described  in  paragraph  3,  below. 
Such  oral  order  was  given  in  person  □  by 
telephone  □  by  the  aforementioned  to 

_ _ of  this  firm  on  the 

(Name) 

_ _ day  of _ 195 _ _  A  true  copy 

of  the  written  order  above-mentioned  is 
attached  hereto.  (Complete  applicable  In¬ 
formation  or  attach  written  order.) 

3.  Such  order  required  the  undersigned  to 
furnish  the  following  supplies  or  services, 

at  _ 

(Place  of  performance) 

on  _ 

(Date  or  dates  of  required  performance) 


(Detail  supplies  or  services  ordered) 

4.  The  circumstances  under  which  the 

above-mentioned  supplies  or  services  were 
ordered,  to  the  best  of  my  knowledge  and 
belief  were  as  follows: _ _ 

(State  circumstances  if  known) 

5.  Pursuant  to  such  order  the  following 

supplies  or  services  were  furnished  at 
_ on _ 

(Place  or  installation)  (Date  or  duties 


of  performance)  (List  supplies  and  services 
furnished) 

6.  a.  The  fair  and  reasonable  value  of  the 

supplies  and  services  furnished,  at  the  time 
and  place  furnished  is _ _  Attached 

(Amount) 

hereto  Is  analysis  of  the  cost  and  price  of  the 
supplies  or  services  furnished,  indicating 
profit  separately.  (Attach  Cost  and  Price 
Analysis.) 

b.  The  above-mentioned  amount  does  □ 
does  not  □  exceed  the  applicable  ceiling  price 
for  the  supplies  or  services  furnished. 

7.  The  following  payments  have  been 
received : 

Date  Amount 


8.  Final  payment,  or  a  final  administrative 
determination  of  the  amount  due  has  □  has 
not  □  been  made.  (Check  appropriate  box.) 

9.  Previous  application  has  □  has  not  □ 
been  made  for  the  relief  sought  herein. 
(Check  appropriate  box;  if  the  box  marked 


••has”  Is  checked,  complete  the  following 
sentence.)  Such  previous  application  was 

made  to _ 

(State  agency  where  application  was 

_ _ _  located  at _ _ 

filed) 

under  date  of _ _ 

The  natiire  of  the  request  made  therein  was: 

- - -  Action 

taken  thereon  was  as  follows: _ 

10.  This  claim  has  □  has  not  □  been  as¬ 
signed.  If  assigned,  such  assignment  has 
been  made  pursuant  to  the  Assignment  of 
Claims  of  1940,  as  amended,  to _ 


of 


(Name  of 


assignee)  (Address) 

(Attach  three  signed  copies  of  assignment 
and  three  signed  copies  of  assignee’s  notice.) 

11.  Additional  facts  and  circumstances  be¬ 
lieved  to  justify  granting  of  relief  sought: 


12.  The  undersigned  affirms  that  the  state¬ 
ments  made  above,  including  those  made  in 
exhibits  and  attachments  hereto  are  true  to 
the  best  of  his  knowledge  and  belief. 


Name  of  firm  (print  or  type) 


Signature 


Print  or  type  name  and  title 
of  person  signing 

(b)  Contracting  Officer’s  indorsement 
recommending  approval  of  application. 
1st  Ind. 

Heading  and  date. 

Addressee  and  address. 

1.  The  foregoing  application  of  _ 

_ has  been  reviewed,  and  the  facts 

therein  stated  are  hereby  certified  to  be 
substantially  correct,  except  as  follows: 


(State  any  corrections  required) 

2.  The  informal  commitment  was  entered 

into  substantially  as  stated  by  the  Contractor 
in  paragraphs _ and _ of  his  applica¬ 
tion,  except  as  follows: _ 

3.  The  circumstances  under  which  the 
above-mentioned  Informal  commitment  was 
made,  and  the  reasons  why  such  informal 
commitment  was  necessary,  are  as  follows: 


4.  The  person  who  ordered  the  supplies  or 

services, _ _  was  duly  author¬ 
ized  so  to  do  by _ _  (or  had 

(State  authorization) 

apparent  authority  to  issue  the  order). 
Strike  out  inapplicable  words. 

5.  The  supplies  and/or  services  furnished 

to  the  Government  pursuant  to  such  infor¬ 
mal  commitment  related  to  national  defense 
and  were  as  follows:  _ _ 

6.  The  above  supplies  and/or  services  were 


furnished  at _ on _ 

(Location)  (Date  or 


dates) 

7.  The  undersigned  finds  that  the  fair  and 
reasonable  value  of  the  supplies  and  services 
furnished,  at  the  time  and  place  furnished, 

is  $ _ ;  and  that  sum  would  constitute 

fair  compensation  to  the  applicant. 

8.  The  following  payments  have  been  made 
to  the  contractor: 

Date  Amount 


9.  Final  payment,  or  a  final  administrative 
determination  of  the  amount  due  has  □  has 
not  □  been  made. 

10.  Appropriated  funds  are  □  are  not  □ 
sufficient  to  cover  the  proposed  payment  to 
the  contractor. 

11.  Appropriated  funds  allocated  to  other 

Departments  are  □  are  not  □  involved.  The 
Department  concerned  is _ 
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12.  In  the  opinion  of  the  undersigned  a 
formal  contract  (purchase  order)  (or  modi¬ 
fication)  should  be  Issued  formalizing  the 
above-mentioned  Informal  commitment,  at 

a  unit  price  of  $ _ _  total  amount  $ - - 

substantially  In  the  form  annexed  hereto. 

13.  In  the  opinion  of  the  undersigned  the 
granting  of  such  relief  will  □  will  not  □  facil¬ 
itate  the  national  defense  effort. 

John  Doe. 
Captain,  QMC, 
Contracting  Officer. 

§  606.416  Contract  clauses  required. 
All  contracts  and  amendments  to  con¬ 
tracts  made  under  the  authority  of  this 
Bubpart  shall — 

(a)  Make  reference  to  Title  II,  First 
War  Powers  Act,  1941,  as  amended,  and 
Executive  Order  No.  10210,  2  February 
1951; 

(b)  Contain  a  statement  of  facts  and 
circumstances  which  justify  action; 

(c)  Include  a  finding  that  the  national 
defense  is  facilitated  thereby; 

(d)  Include  the  following  clause: 

Examination  of  Records 

(a)  The  Contractor  agrees  that  the  Comp¬ 
troller  General  of  the  United  States  or  any 
of  his  duly  authorized  representatives  shall, 
until  the  expiration  of  three  years  after  final 
payment  under  this  contract,  have  access  to 
and  the  right  to  examine  any  directly  perti¬ 
nent  books,  documents,  papers  and  records 
of  the  Contractor  involving  transactions  re¬ 
lated  to  this  contract. 

fb)  The  Contractor  further  agrees  to  In¬ 
clude  in  all  his  subcontracts  hereunder 
which  may  hereafter  be  made,  a  provision 
to  the  effect  that  the  subcontractor  agrees 
that  the  Comptroller  General  of  the  United 
States  or  any  of  his  duly  authorized  repre¬ 
sentatives  shall,  until  the  expiration  of  three 
years  after  final  payment  under  the  subcon¬ 
tract,  have  access  to  and  the  right  to  examine 
any  directly  pertinent  books,  documents, 
papers  and  records  of  such  subcontractor  In¬ 
volving  transactions  related  to  the  subcon¬ 
tract.  The  term  "subcontract”  as  used  in 
this  clause  excludes  (1)  purchase  orders  not 
exceeding  $1,000  and  (2)  subcontractor  pur¬ 
chase  orders  for  public  utility  services  at 
rates  established  for  uniform  applicability  to 
the  general  public. 

(e)  Include  a  statement  regarding  the 
approval  obtained  indicating  specifically 
the  oflBce  or  oflBcer  duly  authorized  to 
make,  and  who  granted,  such  final 
approval. 

§  606.417  Records.  Complete  writ¬ 
ten  data,  including,  but  not  limited  to 
memorandum  to  file  of  personal  confer¬ 
ences  and  telephone  conversations  and 
all  approvals  or  denials  of  application 
shall  be  maintained  in  the  Contracting 
Officer’s  files  as  the  office  of  record. 
Such  data  shall  be  available  for  inspec¬ 
tion  by  authorized  personnel  at  all  times. 

S  606.418  Reports. 

§  606.418-1  Amendments  without  con¬ 
sideration.  correction  of  mistakes  and 
formalization  of  informal  commitments. 
<a)  A  report  will  be  rendered  quarterly 
l>y  each  Head  of  a  Procuring  Activity 
relative  to  claims  received  and  actions 
taken  pursuant  to  authority  contained 
in  §§  606.406,  606.407,  606.408  and 

606.409. 

(b)  Heads  of  Procuring  Activities  will 
consolidate  information  obtained  from 
all  purchasing  offices  (as  defined  in 
5  590.253-1  of  this  subchapter) ;  and  for¬ 
ward  such  report  to  Assistant  Chief  of 


Staff,  CI-4,  Department  of  the  Army, 
Washington  25,  D.  C.,  Attn:  Chief,  Pur¬ 
chases  Branch,  in  time  to  reach  that 
office  by  the  20th  day  of  the  month  fol¬ 
lowing  the  quarter  covered  by  the  report. 
Letters  of  transmittal  will  not  be  used  in 
forwarding  these  reports.  Negative  re¬ 
ports  will  be  submitted. 

(c)  The  following  information  will  be 
Included : 

(i)  Type  of  claim  involved  (e.  g.,  cor¬ 
rection  of  mistake,  etc.). 

(ii)  Purchasing  office  concerned. 

(iii)  Date  claim  was  received. 

(iv)  Name  and  address  of  Contractor. 

(V)  Contract  number  or  numbers  in¬ 
volved. 

(vi)  Type  of  contract  (formally  ad¬ 
vertised  or  negotiated).  (This  item  is 
not  required  when  the  claim  is  made 
pursuant  to  §  606.409.) 

(vii)  Type  of  product  or  service  in¬ 
volved. 

(viii)  Dollar  amount  involved. 

(ix)  Changes  in  conditions  or  Govern¬ 
ment  action  which  affected  Contractor’s 


costs.  (This  item  is  not  required  when 
the  claim  is  made  pursuant  to  §§  606.- 
407,  606.408,  or  606.409.) 

(x)  Disposition  or  Status  of  Claim. 

(a)  Finally  approved  by  the  Head  of 
Procuring  Activity. 

(b)  Finally  denied  by  Head  of  Pro¬ 
curing  Activity  (or  any  intermediate 
office,  including  Contracting  Officer). 

(c)  Principal  reasons  for  approval  or 
denial. 

(d)  Pending — 

(1)  In  purchasing  office. 

(2)  In  office  of  Head  of  Procuring 
Activity. 

(3)  In  Contract-  Adjustment  Board. 

(d)  After  a  claim  has  once  been  re¬ 
ported  as  finally  approved  or  denied,  or 
forwarded  to  the  Army  Contract  Ad¬ 
justment  Board,  it  need  not  be  reported 
on  succeeding  monthly  reports. 

(e)  A  numerical  summary  will  be  at¬ 
tached  to  each  quarterly  report  indi¬ 
cating  the  following  information  in 
substantially  the  following  format: 


> 

Amendment 
without  consider- 
atkm  $§006,406  and 
606.407  30-406  and 
30-407 

Type  of  claim 

Correction  of 
mutual  mistakes 
$  606.406  30-406 

Formalization  of 
informal  commit¬ 
ments  i  606.400 
30-400 

Num¬ 

ber 

ToUl  dol- 
lar  value 
involved 

Num¬ 

ber 

Total  dol¬ 
lar  value 
involved 

Num¬ 

ber 

Total  dol¬ 
lar  value 
involved 

On  hand  at  beginning  of  quarter... . 

Received  during  quarter . . . . 

Disposed  of  during  quarter  (total) . 

Finally  approved: 

Amount  claimed.. . . . . . 

1 

i 

1 

1 

Amount  awarded. . . . 

1 

! 

Finally  denied . . . . . . 

j 

Withdrawn,  Returned,  etc.‘ . 

1 

Forwarded  to  ACAB . . . 

Fending  as  of  end  of  quarter  (total) . 

>  Should  be  explained  in  remarks. 


(f)  Forms  will  not  be  supplied  for 
this  report.  Reports  Control  Symbol 
CSGLD-376  (Rl)  has  been  assigned  to 
this  report. 

§  606.419  Regulations  issued  or  ap¬ 
proved  by  Department  of  Defense. 

§  606.419-1  Regulations  dated  21 
February  1951,  as  amended  1  January 
1954. 

Regulations  Governing  the  Exercise  op 
Certain  Authoritt  Granted  bt  Title  II  or 
THE  First  War  Powers  Act,  as  Amended, 
AND  Executive  Order  No.  10210,  Issued 
Thereunder 

PART  l - GENERAL  CONSIDERATIONS 

(1)  By  Title  II  of  the  First  War  Powers 
Act,  1941,  50  U.  S.  Code  App.  Sec.  611,  as 
amended  by  Public  Law  921,  81st  Congress 
(herein  referred  to  as  the  “Act”)  and  Ex¬ 
ecutive  Order  No.  10210,' dated  February  2, 
1951,  set  forth  respectively  In  inclosures  (1) 


and  (2)  hereto,  the  Secretaries  of  Defense, 
Army,  Navy  and  Air  Force  have  authority, 
under  such  regulations  as  may  be  prescribed 
or  approved  by  the  Secretary  of  Defense,  to 
enter  into  contracts  and  Into  amendments 
or  modifications  of  contracts,  heretofore  or 
hereafter  made,  and  to  make  advance,  pro¬ 
gress,  and  other  payments  thereon,  without 
regard  to  the  provisions  of  law  relating  to 
the  making,  performance,  amendment,  or 
modification  of  contracts. 

(2)  These  regulations  set  forth  the  stand¬ 
ards  governing  the  exercise  of  certain  of  the 
authority  made  available  by  said  Act  and 
Executive  Order.  These  regulations  do  not 
purport  to  cover  all  the  authority  conferred 
by  the  Act  and  Executive  Order,  but  are 
confined  to  (a)  amendments  of  contracts 
without  consideration,  (b)  correction  of 
mistakes  In  contracts,  and  (c)  formalization 
of  Informal  commitments.  The  exercise  of 
other  authority  conferred  by  the  Act  and 
Executive  Order  will  await  the  Issuance  of 
supplemental  regulations. 
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(3)  The  authority  granted  by  the  Act  and 
the  Executive  Order  as  described  herein  Is 
an  extraordinary  one  and  Its  exercise  must 
be  carefully  administered.  Carelessness  and 
laxity  on  the  part  of  contractors  should  not 
be  encouraged  by  the  practice  of  granting 
relief  to  such  contractors  even  though  denial 
of  relief  In  a  particular  case  may  result  In 
some  lack  of  cooperation  on  the  part  of  a 
contractor. 

PAHT  n - STANDARDS  GOVERNING  EXERCISE  OP 

AUTHORITY 

(1)  Any  action  taken  under  this  Part  II 
must  be  based  on  a  finding  that  the  national 
defense  will  be  facilitated  thereby. 

(2)  The  determination  of  whether  in  a 
particular  case  a  contract  amendment  to  be 
entered  Into  without  consideration,  or  the 
correction  of  a  mistake  or  ambiguity  in  a 
contract,  or  the  formalization  of  an  Informal 
commitment  will  facilitate  the  national  de¬ 
fense  Is  a  matter  of  sound  Judgment  to  be 
made  on  the  basis  of  all  of  the  facts  of  such 
case.  Although  It  is  obviously  impossible  to 
predict  or  enumerate  all  the  types  of  cases 
with  respect  to  which  relief  may  appropri¬ 
ately  be  granted,  examples  of  certain  cases  or 
types  of  cases  where  relief  may  be  proper  are 
set  forth  below.  Such  enumeration  is  not  in¬ 
tended  to  exclude  other  cases  where  the 
circumstances  are  such  as  to  warrant  the 
granting  of  relief,  and  even  in  the  enumer¬ 
ated  cases  other  factors  may  result  in  a  de¬ 
nial  of  relief. 

(a)  Amendments  without  consideration. 

(1)  Where  an  actual  or  threatened  loss  on 
a  defense  contract,  however  caused,  will  im¬ 
pair  the  productive  ability  of  a  contractor 
whose  continued  operation  as  a  source  of 
supply  is  found  to  be  essential  to  the  na¬ 
tional  defense,  the  contract  will  generally  be 
equitably  adjusted  to  the  extent  necessary 
to  avoid  such  impairment  of  the  contractor's 
productive  ability. 

(2) .  Where  a  contractor  suffers  a  loss  (not 
merely  diminution  of  anticipated  profits)  on 
a  defense  contract  as  a  result  of  Government 
action,  the  character  of  the  Government  ac¬ 
tion  will  generally  determine  whether  any 
adjustment  in  the  contract  will  be  made  and 
Its  extent. 

(a)  Where  the  Government  action  is  di¬ 
rected  primarily  at  the  contractor  and  is 
taken  by  the  Government  in  its  capacity  as 
the  other  contracting  party,  the  contract 
may  be  equitably  adjusted  if  fairness  so  re¬ 
quires.  Thus,  where  such  Government  ac¬ 
tion,  although  not  creating  any  liability  on 
Its  part,  increases  the  cost  of  performance, 
considerations  of  fairness  may  make  appro¬ 
priate  some  equitable  adjustment  in  the  con¬ 
tract. 

(b)  When  the  action  is  not  taken  by  the 
Government  in  its  capacity  as  the  other  con¬ 
tracting  party,  but  in  its  sovereign  capacity, 
relief  will  generally  not  be  granted.  How¬ 
ever,  exceptional  cases,  depending  on  the 
nature  of  the  action,  the  circumstances,  and 
the  effect  on  the  contractor,  may  require  an 
equitable  adjustment  in  the  contract  when 
necessary  to  insure  maximum  cooperation 
and  prc^uctlon  In  the  national  defense 
effort, 

(b)  Correction  of  mistakes. 

( 1 )  Effecting  amendments  of  contracts 
with  the  least  possible  delay  to  correct 
mutual  mistakes  and  ambiguities  will  facili¬ 
tate  the  national  defense  by  expediting  the 
procurement  program  and  by  giving  con¬ 
tractors  proper  assurance  that  such  mistakes 
and  ambiguities,  unavoidable  in  an  ex¬ 
panded  defense  program,  will  be  corrected 
expeditiously  and  fairly.  As  used  herein  the 
term  “mutual  mistakes’’  shall  include — 

(a)  A  mistake  which  consists  of  the  fail¬ 
ure  to  express  in  a  written  contract  the 
agreement  as  both  parties  understood  it; 

(b)  A  mistake  on  the  part  of  the  con¬ 
tractor  which  Is  so  obvious  that  it  was  or 


should  have  been  apparent  to  the  contract¬ 
ing  officer;  and 

(c)  A  mutual  mistake  as  to  a  material 
fact. 

(c)  Formalization  of  commitments. 

{!)  Where  any  person  has  arranged  to 
furnish  or  hM  furnished,  on  or  after  June 
25,  1950,  to  a  contracting  agency  of  the  De¬ 
partment  of  Defense  or  to  a  defense  con¬ 
tractor  any  materials,  services  or  facilities 
relating  to  the  national  defense,  without  a 
formal  contract,  relying  in  good  faith  up>on 
the  apparent  authority  of  an  officer  or  agent 
of  such  contracting  agency,  written  or  oral 
instructions,  or  any  other  request  to  proceed 
from  a  contracting  agency,  such  contracting 
agency  may  enter  into  an  appropriate  con¬ 
tract  providing  fair  compensation  therefor. 
Formalization  of  such  commitments  under 
such  clrmumstances  will  facilitate  the  na¬ 
tional  defense  by  assuring  contractors,  who 
have  taken  action  to  expedite  performance 
or  delivery  without  a  formal  contract,  that 
they  will  be  treated  fairly  and  paid  expedi¬ 
tiously. 

PART  ra - CONTRACTUAL  PROVISIONS  AND  RECORD 

REQUIREMENTS 

(1)  All  contracts  and  amendments  to  con¬ 
tracts  made  under  the  authority  of  the  fore¬ 
going  regulations  shall — 

(1)  Make  reference  to  the  Act  and  the  Ex¬ 
ecutive  Order; 

(ii)  Contain  a  statement  of  the  fact  and 
circumstances  which  Justify  action; 

(iii)  Include  a  finding  that  the  national 
defense  is  facilitated  thereby;  and 

(iv)  Include  the  following  clause: 

“Examination  of  Records. 

“(a)  The  Contractor  agrees  that  the 
Comptroller  General  of  the  United  States  or 
any  of  his  duly  authca-ized  representatives 
shall,  until  the  expiration  of  three  years  after 
final  payment  under  this  contract,  have 
access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers 
and  records  of  the  Contractor  involving 
transactions  related  to  this  contract. 

“(b)  The  Contractor  further  agrees  to  in¬ 
clude  in  all  his  subcontracts  hereunder 
which  may  hereafter  be  made,  a  provision  to 
the  effect  that  the  subcontractor  agrees  that 
the  Comptooller  General  of  the  United  States 
or  any  of  his  duly  authorized  representatives 
shall,  until  the  expiration  of  three  years  after 
final  payment  under  the  subcontract,  have 
access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers 
and  records  of  such  subcontractor  involving 
transactions  related  to  the  subcontract.  The 
term  ‘subcontract’  as  used  in  this  clause 
excludes  (1)  purchase  orders  not  exceeding 
$1,000  and  (ii)  subcontractor  purchase  orders 
for  public  utility  services  at  rates  established 
for  uniform  applicability  to  the  general 
public.” 

(2)  Complete  data  shall  be  maintained  by 
each  Department  as  to  all  contracts  and 
amendments  to  contracts  made  pursuant  to 
the  Act,  Executive  Order,  and  this  sub¬ 
chapter. 

PART  IV — EXERCISE  OP  AUTHORITT 

(1)  (a)  The  authority  to  approve  any  con¬ 
tractual  amendment  without  consideration 
which  increases  the  stated  contract  price  or 
unit  price  may  not  be  delegated  below  the 
level  of  a  contract  adjustment  board  estab¬ 
lished  in  each  department,  except  in  extraor¬ 
dinary  cases  or  classes  of  cases  as  to  which 
the  Under  or  Assistant  Secretary  for  Procure¬ 
ment  of  the  department  involved  finds  that 
there  are  special  circumstances  clearly  Justi¬ 
fying  delegation  to  a  lower  level.  Any  such 
delegation,  including  the  finding  relating 
thereto,  shall  be  reported  promptly  to  the 
Secretary  of  Defense. 

(b)  The  authority  to  approve  all  other 
types  of  contractual  amendments  without 
consideration  may  be  delegated  in  whole  or 


In  part  to  such  lower  levels  as  the  Under 
or  Assistant  Secretary  for  Procurement  shall 
deem  appropriate  without  the  necessity  for 
the  finding  required  of  him  in  the  case  of 
the  contractual  amendments  referred  to  in 
subparagraph  (1)  (i)  of  this  paragraph. 

(c)  Any  delegation  of  authority  with  re¬ 
spect  to  contractual  amendments  without 
consideration  may  include  the  power  of  final 
determination. 

(2)  The  authority  to  approve  requests  for 
correction  of  mistakes  and  ambiguities  in 
contracts  and  for  formalization  of  informal 
commitments,  as  referred  to  in  paragraph  B 
of  this  section  will  not  be  delegated  below 
the  level  of  the  Head  of  a  Procuring  Activity, 
as  defined  in  §  400.201-4  of  this  title  without 
specific  approval  of  the  Under  or  Assistant 
Secretary  for  Procurement, 

(3)  The  exercise  of  authority  under  this 
section  will  be  in  accordance  with  detailed 
instructions  or  directives,  which  shall  be 
uniform  to  the  extent  practicable.  Issued 
by  each  department  concerned. 

SUBPART  E — CONSTRUCTION 

§  606.501  New  construction.  The 
term  “new  construction”  as  used  in  this 
subchapter  includes  the  advance,  plan¬ 
ning,  preparation  of  plans,  specifications 
and  estimates,  design,  erection,  budget¬ 
ing  and  allocation  of  funds,  issuance  of 
directives  and  provisions  of  necessary 
labor,  material,  equipment,  supplies  and 
transportation  necessary  for  initial  erec¬ 
tion  or  installation  of  any  building  struc¬ 
ture,  plant,  ground  facility,  utility  sys¬ 
tem,  wharves,  airfields,  etc.,  or  other  real 
property  for  the  Army  built  separately  or 
apart  from  existing  facilities. 

§  606.502  Responsibility.  The  Chief 
of  Engineers  is  charged  with  the  direc¬ 
tion  of  all  work  pertaining  to  new  con¬ 
struction  for  the  Army  Establishment 
except  as  otherwise  directed.  In  the 
execution  of  new  construction  he  is 
charged  with  the  application  of  Army 
Establishment  construction  policies  in¬ 
cluding  conformance  with  construction 
standards,  suitability  of  the  project  and 
for  technical  and  engineering  accuracy. 

§  606.503  Authorization.  All  work 
under  the  supervision  of  the  Corps  of 
Engineers,  including  new  work  and  modi¬ 
fications  to  work  previously  authorized, 
will  be  accomplished  by  formal  directive 
issued  by  the  Chief  of  Engineers.  The 
following,  however,  are  authorized  to 
accomplish  emergency  construction  and 
necessary  repair  work  for  all  activities 
under  their  jurisdiction: 

(a)  Major  oversea  commanders. 

(b)  Major  commanders  in  United 
States  Territories  and  possessions. 

(c)  Attaches. 

(d)  Chiefs  of  foreign  missions  (Army). 

(e)  Chiefs  of  Army  sections  of  any 
joint  military  missions  not  operating 
imder  the  jurisdiction  of  a  major  oversea 
command. 

§  606.504  Formal  advertising  Un¬ 
less  within  the  authorizations  set  forth  in 
Part  402  of  this  title  and  Part  592  of  this 
subchapter,  or  unless  authorized  by  la^> 
all  construction  contracts  shall  be  en¬ 
tered  into  after  formal  advertising  on  a 
lump  sum  or  unit  price  basis. 

SUBPART  F — REPURCHASE  OF  FORMER 
GOVERNMENT  SURPLUS  PROPERTY 

§  606.601  Authority.  The  authority 
to  approve  the  repurchase  of  former 
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Government  surplus  is  delegated  to  the 
Heads  of  Procuring  Activities,  with  power 
to  redelegate,  subject  to  the  restrictions 
below. 

(a)  That  monetary  limitations  on  the 
authority  to  approve  contracts  involving 
the  repurchase  of  former  Grovernment 
surplus  property  will  not  exceed  the 
monetary  limitations  on  authority  to  ap¬ 
prove  contracts  for  purchase  of  new  ma¬ 
terial  as  prescribed  in  current  regula¬ 
tions  and  directives. 

(b)  That  adequate  records  be  main¬ 
tained  on  each  transaction  and  that  full 
justification  be  filed  as  a  part  of  the  per¬ 
manent  record  of  the  particular  contract 
in  cases  where  former  surplus  is  repur¬ 
chased. 

(c)  That  the  former  Government  sur¬ 
plus  must  in  all  respects  meet  the  con¬ 
ditions  of  the  contract,  price  and  all 
other  factors  considered. 

(d)  That  the  utmost  prudence  be  ex¬ 
ercised  to  insure  that  the  Government 
will  not  be  subjected  to  criticism  and 
that  in  cases  where  the  office  making  the 
award  feels  that  criticism  may  result, 
that  the  proposed  award  with  all  sup¬ 
porting  information  regarding  the  pro¬ 
curement  and  the  necessity  for  repur¬ 
chasing  surplus  be  forwarded  through 
channels  for  approval.  Any  office  in  the 
chain  of  command  has  the  authority  to 
grant  such  approval. 

SUBPART  G — SMALL  BUSINESS  POLICY  AND  , 
PROCEDURE 

5  606.701  Authority,  (a)  The  desires 
and  intent  of  the  Congress  regarding 
assistance  to  Small  Business  by  govern¬ 
mental  agencies  are  set  forth  in  section 
2  (b).  Armed  Services  Procurement  Act 
of  1947  (Act  of  19  February  1948,  62  Stat. 
21),  sections  202,  213,  and  214,  Small 
Business  Act  of  1953  (Title  n.  Act  of  30 
July  1953,  67  Stat.  232)  and  in  section 
616,  Department  of  Defense  Appropria¬ 
tion  Act,  1954  (Act  of  1  August  1953,  67 
Stat.  352). 

(b)  The  policy,  organization,  and 
method  of  appointment  of  Small  Busi¬ 
ness  Specialists  to  carry  out  the  policy 
and  functions  of  the  Small  Business  Or¬ 
ganization  within  the  Department  of  the 
Army  were  established  by  DA  Letter  to 
the  Heads  of  Procuring  Activities  within 
the  Department  of  the  Army,  Subject: 
Small  Business  Specialists  and  Target 
Objectives,  file  AGAO-S  211  Specialists 
(10  Apr  51)  G4-M  AGAO-C,  13  April 
1951,  which  states: 

Heads  of  procuring  activities  will  appoint 
Small  Business  Specialists  in  each  field  pur¬ 
chasing  office  located  within  the  continental 
limits  of  the  United  States  and,  where  suit¬ 
able,  in  intermediate  headquarters  con¬ 
cerned  with  procurement.  Those  Specialists 
•ssigned  to  principal  purchasing  offices  of 
the  chiefs  of  technical  services,  and  such 
other  offices  as  may  be  designated  by  the 
heads  of  procuring  activities  will  devote 
their  efforts  exclusively  on  a  full  time  basis 
to  assisting  small  business  concerns  in  con- 
hection  with  military  procurement. 

*  *  •  •  • 

Small  Business  Specialists  will  be  ap¬ 
pointed  by  name  in  writing  by  heads  of 
procuring  activities  and  will  be  directly  re- 
^nsible  to  the  appointing  authority. 
Heads  of  procuring  activities  will  not  re- 
belegate  the  authority  to  appoint  Small 
Business  Specialists. 

*  •  •  •  • 


A  copy  of  all  letters  appointing  or  relieving 
Small  Business  Specialists  will  be  forwarded 
to  the  Office  of  the  Assistant  Chief  of  Staff, 
G-4,  GSUSA,  Washington  25,  D.  C.  (Attn: 
Chief,  Procurement  Division).  Letters  of 
appointment  will  indicate  the  name  of  the 
office  to  which  the  Specialist  is  being  as¬ 
signed,  whether  or  not  such  office  is  a  prin¬ 
cipal  purchasing  office,  and  whether  or  not 
the  assignment  will  require  full-time  duty. 

•  •  •  •  • 

§  606.702  Application  of  policies 
within  Department  of  the  Army.  This 
subpart  covers  the  application  within 
the  Department  of  the  Army  of  the  pol¬ 
icies  stated  in  §  606.701,  in  the  placement 
of  unclassified  contracts  in  excess  of 
$10,000,  which  are  suitable  for  procure¬ 
ment  from  small  business  firms. 

§  606.703  Definitions — (a)  Certificate 
of  competency. 

(1)  Sec.  212,  Small  Business  Act  of 
1953  states: 

The  administration  (of  SB  A)  shall  have 
the  power,  and  it  is  hereby  directed,  when¬ 
ever  it  determines  such  action  is  necessary — 

•  •  •  •  • 

(d)  to  certify  to  Government  procurement 
officers  with  respect  to  the  competency,  as 
to  capacity  and  credit,  of  any  small-business 
concern  or  group  of  such  concerns  to  per¬ 
form  a  specific  Government  procurement 
contract; 

(2)  Sec.  213,  Small  Business  Act  of 
1953,  further  states: 

In  any  case  in  which  a  small-business 
concern  or  group  of  such  concerns  has  been 
certified  by  or  under  the  authority  of  the 
Administration  to  be  a  competent  Govern¬ 
ment  contractor  with  respect  to  capacity  and 
credit  as  to  a  specific  Government  procure¬ 
ment  contract,  the  officers  of  the  Government 
having  procurement  powers  are  directed  to 
accept  such  certification  as  conclusive,  and 
are  authorized  to  let  such  Government  pro¬ 
curement  contract  to  such  concern  or  group 
of  concerns  without  requiring  it  to  meet 
any  other  requirement  with  respect  to  capac¬ 
ity  and  credit. 

(b)  Contracting  Officer.  Section 

590.201- 5  of  this  subchapter. 

(c)  Head  of  a  Procuring  Activity. 
Sections  590.250  of  this  subchapter  and 

400.201- 4  of  this  title. 

(d)  Intermediate  Headquarters  con- 
cerned  with  procurement.  Intermediate 
Headquarters  concerned  with  procure¬ 
ment  includes  all  ofiBces  below  the  level 
of  the  Secretary  of  the  Army  which  have 
as  functions  the  planning,  supervision, 
control,  or  accomplishment  of  procure¬ 
ment. 

(e)  Methods  of  procurement.  Sec¬ 
tion  590.301  of  this  subchapter. 

(f)  Preaward  survey.  Section  590.357 
of  this  subchapter. 

(g)  Purchasing  office.  Section  590.- 
253-1  of  this  subchapter. 

(h)  Representatives  of  Small  Busi¬ 
ness  Administration.  Representatives  of 
Small  Business  Administration  are  those 
authorized  persons  effecting  liaison  be¬ 
tween  the  Small  Business  Administration 
and  the  Department  of  the  Army  and 
other  Government  agencies. 

(i)  Secretary. — Section  590.201-2  of 
this  subchapter. 

(j)  Small  Business.  A  Small  Busi¬ 
ness  concern  is  any  concern  which,  in¬ 
cluding  its  affiliates,  employs  in  the 
aggregate  fewer  than  500  persons.  Sec¬ 
tion  400.302-3  of  this  title. 


(k)  Small  Business  Administration. 
Section  204,  Small  Business  Act  of  1953 
states: 

In  order  to  carry  out  the  policies  of  this 
title  there  is  hereby  created  an  agency  under 
the  name  “Small  Business  Administration” 
(herein  referred  to  as  the  Admiirlstratlon) , 
which  Administration  shall  be  under  the 
general  direction  and  supervision  of  the 
President  and  shall  not  be  affiliated  with  or 
be  within  any  other  agency  or  department 
of  the  Federal  Government.  The  principal 
office  of  the  Administration  shall  be  located 
in  the  District  of  Columbia,  but  the  Admin¬ 
istration  may  establish  such  branch  offices 
in  other  f)laces  in  the  United  States  as  may 
be  determined  by  the  Administrator  of  the 
Administration. 

(l)  Small  Business  determination.  A 
determination  made  by  the  Small  Busi¬ 
ness  Specialist  and  agreed  to  by  the  Con¬ 
tracting  OflBcer  that  an  item  to  be  pro¬ 
cured  either  by  formal  advertising  or  by 
negotiation,  can  be  supplied  by  Small 
Business  firms,  in  whole  or  in  part,  with 
due  consideration  given  to  records  of  past 
procurement  and  a  knowledge  of  the  in¬ 
dustry  and  the  item  involved.  Such  a 
determination,  if  initiated  by  request  of 
a  Small  Business  Administration  Rep¬ 
resentative,  shall  be  known  as  a  “Joint 
Determination.” 

(m)  Small  Business  Specialist.  A 
Small  Business  Specialist  is  an  individ¬ 
ual  appointed  in  accordance  with  DA 
letter  of  13  April  1951  (cited  in  §  606.701 
(b) )  who  has  been  assigned  the  respon¬ 
sibility  for  assisting  small  business  con¬ 
cerns  to  participate  in  the  Defense 
Procurement  Program.  In  the  Depart¬ 
ment  of  the  Army,  Small  Business  Spe¬ 
cialists  are  appointed  by  the  Head  of  the 
Procuring  Activity  concerned  by  name, 
in  writing,  and  are  responsible  directly 
to  him. 

(n)  Sources  of  supply — Small  Busi¬ 
ness.  §  590.201-9  (a)  of  this  subchapter 
and  400.302-3  of  this  title. 

(o)  Suitable  for  procurement  from 
Small  Business.  An  item  or  service  is 
considered  suitable  for  procurement 
from  Small  Business  when  the  item  or 
service  is  one  which  business  concerns  in 
the  Small  Business  category  presently — 

(1)  Are  technically  competent  to  pro¬ 
duce; 

(V  Have  adequate  available  facilities 
and  open  capacity  to  produce ; 

(3)  Can  produce  at  competitive  prices 
(quantity  and  delivery  factors  consid¬ 
ered),  as  sources  of  supply  as  defined  in 
§  590.201-9  of  this  suchapter; 

(4)  Are  capable  of  producing  to  meet 
the  required  delivery  schedule,  and 

(5)  Are  able  to  produce  without  over¬ 
taxing  their  financial  and  technical 
resources. 

(p)  Supplies  and  services.  (1)  Sup¬ 
plies.  Section  400.201-8  of  this  title. 
All  items  necessary  for  the  equipment, 
maintenance,  and  operation  of  a  mili¬ 
tary  command,  including  food,  clothing, 
equipment,  arms,  ammunition,  fuel,  for¬ 
age,  materials,  and  machinery  of  all  kind. 

(2)  Services.  Services,  not  of  a  per¬ 
sonal  nature,  such  as  research  and  de¬ 
velopment,  transportation,  packing  and 
packaging,  communications  transmis¬ 
sion,  and  repairing  and  other  nonmate¬ 
rial  transactions  which  may  be  pur¬ 
chased  under  contract,  or  are  pertinent 
to  the  completion  of  a  contract. 
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RULES  AND  REGULATIONS 


I  606.704  Bases  for  award  to  small 
husmess.  Section  214,  Small  Business 
Act  of  1953  states: 

To  effectuate  the  purpose  of  this  title 
email  business  concerns  within  the  meaning 
of  this  title  shaU  receive  any  award  or  con¬ 
tract  or  any  part  thereof  as  to  which  it  is 
determined  by  the  Administration  and  the 
contracting  procurement  agency  (A)  to  be 
In  the  interest  of  mobilizing  the  Nation’s 
full  productive  capacity,  or  (B)  to  be  in  the 
interest  of  war  or  national  defense  programs. 

§  606.705  Methods  of  procurement. 
Items  to  be  secured  from  industry  should 
be  procured  in  accordance  with  §  590.301 
of  this  subchapter.  The  preferred 
method  under  Department  of  the  Army 
policy  is  by  formal  advertising,  how¬ 
ever,  final  determination  as  to  method 
is  the  responsibility  of  the  Purchasing 
OflBce.  (§  592.102  of  this  subchapter.) 

§  606.706  Small  Business  procurement 
activities.  A  Small  Business  office  has 
been  established  in  the  Office  of  the  Head 
of  each  Procuring  Activity  to  coordinate 
all  activities  pertaining  to  small  business 
participation  in  the  Department  of  the 
Army  programs,  including  implementa¬ 
tion  and  dissemination  of  policies  and 
procedures  with  regard  thereto  and  the 
administration  and  supervision  of  related 
business  activities  at  field  in-stallations. 
The  Commanding  Officer  of  field  estab¬ 
lishments  engaged  in  procurement,  where 
Small  Business  Specialists  are  appointed, 
will  provide  organizational  elements  to 
insure  that — 

(a)  Small  Business  is  provided  with 
all  available  information  of  the  Depart¬ 
ment  of  the  Army  programs  in  order 
that  they  may  contact  the  appropriate 
procurement  offices. 

(b)  Small  Business  Is  provided  infor¬ 
mation  on  prime  contracts  in  order  that 
it  may  explore  all  subcontract  possibili¬ 
ties. 

(c)  Displays  and  exhibits  are  made 
available  to  assist  and  guide  prospective 
bidders. 

(d)  Small  Business  may  obtain  advice 
and  counsel  with  regard  to  methods  of 
financing,  management,  and  technical 
assistance. 

§  606.707  Functions  of  Small  Business 
Specialists.  The  Small  Business  Spe¬ 
cialist — 

(a)  Serves  as  a  focal  point  in  the  pro¬ 
curement  office  to  which  small  business 
concerns  may  make  or.  direct  inquiry 
concerning  participation  in  the  military 
procurement  program. 

(b)  Furnishes  counsel  and  guidance 
to  small  business  concerns  on  policy,  pro¬ 
cedure,  and  methods  involved  with 
which  compliance  is  necessai-y  in  order 
to  assure  small  business  firms  of  an  op¬ 
portunity  to  become  responsive  and  re¬ 
sponsible  suppliers  on  appropriate  bid¬ 
ders’  lists. 

(c)  Maintains  liaison  and  exchanges 
information  with  respect  to  both  policy 
and  procedure  with  all  other  local  and 
Government  agencies  for  the  purpose  of 
rendering  the  maximum  amount  of 
assistance  to  small  business. 

(d)  Institutes  programs  to  discover 
additional  competent  small  business 
sources,  if  required,  capable  of  partici¬ 
pating  in  procurements  to  meet  current 
and  anticipated  requirements. 


(e)  Discusses  w’ith  and  advises  repre¬ 
sentatives  of  small  business  concerns, 
whether  it  is  to  the  best  interests  of  their 
concerns  to  attempt  to  compete  for  a 
prime  contract  or  to  adapt  their  produc¬ 
tion  mainly  to  subcontracting  where 
many  of  the  risks  of  a  prime  Contractor 
would  be  eliminated. 

(f)  Discusses  the  extent  and  capacity 
of  equipment,  manpower  available,  and 
management  skill  with  representatives 
of  small  business  concerns  and  appraises 
their  possible  use  in  military  procure¬ 
ment  programs  for  the  purpose  of  cur¬ 
rent  procurement  or  industrial  mobiliza¬ 
tion  programs  of  planned  procurement. 

(g)  Furnishes  advice  and  assistance 
to  small  business  concerns  on  problems 
arising  during  performance  of  contracts 
such  as  financing,  defense  order  priority 
and  allocation  ratings,  inspections,  and 
payments,  or  direct  such  Contractors 
to  the  proper  agencies  for  assistance. 

(h)  Attends  meetings  with  industry 
or  other  Government  agencies  to  explain 
and  describe,  when  requested,  types  of 
items  commonly  being  purchased  or  to 
be  purchased. 

(i)  Studies  procurement  actions  and 
policies,  in  order  to  determine  whether 
small  business  is  an  importatnt  element 
in  procurement  planning  and  industrial 
mobilization. 

(j)  Prepares  proposals,  based  upon 
analysis,  for  the  Assistant  Chief  of  Staff, 
G-4,  with  respect  to  changes  in  policy 
and/or  procedure  which  will  pennit 
greater  participation  by  small  business. 

(k)  Observes  the  effect  of  current 
procurement  policies  on  the  amount  of 
small  business  participation  in  the  pro¬ 
curement  program  and  recommends  to 
the  appointing  authority  changes  in  ex¬ 
isting  policies  or  the  formulation  of  new 
policies  to  increase  the  amount  of  such 
participation. 

(l)  Serves  as  the  Piocuring  Activity 
Small  Business  Representative  on  all 
matters  concerning  policy,  procedure, 
and  practices  to  be  followed  to  develop 
and  maintain  cooperation  betw’een  the 
procuring  activity  and  the  Small  Busi¬ 
ness  Administration  in  accordance  with 
the  provisions  of  Title  II,  Sec.  214,  of  the 
Small  Business  Act  of  1953. 

(m)  Supervises  the  implementation 
of  policies  and  procedures  by  the  small 
business  specialists  at  the  field  purchas¬ 
ing  offices. 

(n)  Review’s  each  procurement  direc¬ 
tive  issued  or  to  be  issued  by  his  office, 
W'ith  value  in  excess  of  $10,000,  to  deter¬ 
mine  suitability  and  recommend  the  ap¬ 
plication  of  a  small  business  deter¬ 
mination. 

(o)  Review’s  proposed  procurements 
prior  to  procurement  action  and  deter¬ 
mines  which  items  are  suitable  for  pro¬ 
curement  from  small  business,  and  rec¬ 
ommends  to  Contracting  Officers  that 
such  items  be  procured  from  small 
business. 

(p)  Participates  in  the  preparation  of 
directives  to  the  Contracting  Officers  re¬ 
garding  the  policy  and  procurement 
procedure  to  be  used  when  a  small  busi¬ 
ness  determination  action  has  been  made 
and  included  in  a  procurement  directive. 

(q)  Consults  with  procurement  com¬ 
modity  specialists  and  research  and  de¬ 
velopment  personnel  to  insure  that,  when 


changes  in  specifications  or  deviations 
therefrom  are  made  or  permitted  which 
makes  production  feasible  for  small  busi¬ 
ness,  they  are  fully  recognized  on  future 
procurements, 

(r)  Makes  reconunendations  to  the 
Contracting  Officer  with  respect  to  com¬ 
petency,  capacity,  and  credit  of  a  specific 
small  business  concern  or  concerns  ca¬ 
pable  of  producing  a  specific  procurement 
or  item  thereof. 

(s)  Participates  as  a  voting  member, 
when  both  large  and  small  business  are 
involved,  in  meetings  of  Boards  of  Con¬ 
tract  Awards  where  such  boards  have 
been  or  may  be  established. 

§  606.708  Responsibilities,  (n)  The 
Senior  Small  Business  Specialist  ap¬ 
pointed  by  the  Head  of  the  Procuring 
Activity  will  be  responsible  for  the  func¬ 
tions  listed  in  §  606  707  as  (a),  (b),  (c), 
(d),  (e),  (f),  (h),  (i),  (j),  (k),  (1),  (m), 

(n) ,  (o),  (p),  (q)  and  (s). 

(b)  The  Small  Business  Specialists 
appointed  to  field  installations  of  the 
Procuring  Activity  will  be  responsible  for 
the  functions  listed  in  §  606.707  as  (a), 
(b>,  (c)  (d),  (e),  (f)  (g),  (h),  (i),  (n), 

(o) ,  (q),  (r)  and  (s). 

(c)  At  installations  where  no  Small 
Business  Specialist  is  appointed,  the 
Contracting  Officer  will  be  responsible 
for  the  functions  listed  in  §  606.707  as 
(a),  (b),  (c),  (d),  (e),  (f),  (g)  and  (n), 
in  order  that  the  Department  of  the 
Army  program  of  assistance  to  small 
business  may  be  maintained. 

§  606.709  Small  Business  Specialists 
Council,  (a)  There  is  established  by 
this  circular  a  Council  of  Senior  Small 
Business  Specialists  for  the  Department 
of  the  Army,  consisting  of  the  Small 
Business  Specialist,  Office  of  the  Assist¬ 
ant  Chief  of  Staff,  G-4,  and  the  Senior 
Small  Business  Specialists  appointed  by 
the  chiefs  of  the  technical  services,  with¬ 
in  their  respective  offices.  In  addition 
to  those  functions  listed  in  §  606.706, 
which  may  be  exercised  by  the  Senior 
Small  Business  Specialists,  the'technical 
service  members  of  the  Council  will  have 
the  following  functions  and  duties: 

(1)  Serve  as  advisors  to  the  Small 
Business  Specialist,  Assistant  Chief  of 
Staff,  G-4,  on  all  small  business  policy 
and  procedure  which  may  concern  their 
particular  technical  service  in  order  to 
assist  in  developing  unity  of  action  on 
small  business  matters. 

(2)  Present  special  problems  of  pro¬ 
curement  of  their  particular  technical 
service  to  Assistant  Chief  of  Staff,  G-4, 
setting  forth  their  impact  on  small  bus¬ 
iness  and  relationship  with  Small  Bus¬ 
iness  Administration. 

(3)  After  coordination  with  the  Office 
of  Department  Counselor,  attend  Con¬ 
gressional  hearings  when  requested, 
which  are  concerned  with  small  business 
procurement,  prepared  to  present  their 
technical  service  small  business  program, 
policies,  and  procedures,  and  to  answer 
any  questions  if  called  upon  by  the  Com¬ 
mittee  to  do  so, 

(b)  The  Council  shall  receive  and  re¬ 
view  appeals  of  small  business  detenni- 
nations  forwarded  to  the  Office  of  the 
Assistant  Chief  of  Staff,  G-4,  by  the 
chief  of  a  technical  service  or  by  the 
Washington  Office  of  the  Small  Business 
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Administration,  and  make  appropriate 
recommendations  to  the  Office  of  the  As¬ 
sistant  Chief  of  Staff,  G-4. 

(c)  The  Council  will  carry  out  such 
other  duties  as  may  properly  become  a 
part  of  the  Small  Business  Program. 

§  606.710  Relationships  between  the 
Procuring  Activities  and  Small  Business 
Administration.  In  furtherance  of  the 
Small  Business  Act  of  1953  and  the  De¬ 
partment  of  the  Army  program  of  assist¬ 
ance  to  small  business.  Army  personnel 
will  cooperate  with  Small  Business  Ad¬ 
ministration  representatives  to  the  max¬ 
imum  extent  practicable. 

§  606.711  Dissemination  of  informa¬ 
tion.  In  addition  to  distribution  re¬ 
quired  by  §§  590.354  and  590.355  of  this 
subchapter,  each  purchasing  office  will 
furnish  copies  of  invitations  for  bids,  re¬ 
quests  for  proposals,  specifications,  and 
drawings  pertinent  thereto  as  follows: 

(a)  To  the  principal  procuring  offices 
of  their  procuring  activities,  for  display 
to  interested  concerns,  in  accordance 
with  policy  and  instructions  of  the  Head 
of  the  Procuring  Activity  concerned. 

(b)  To  such  offices  of  the  Small  Busi¬ 
ness  Administration  as  the  Small  Busi¬ 
ness  Administration  may  request.  This 
distribution  will  be  limited  to  proposed 
procurements  in  excess  of  $25,000,  which 
are  not  classified. 

(c)  To  the  Small  Business  Adminis¬ 
tration,  Washington  25,  D.  C.,  when  so 
recommended  by  the  Small  Business 
Specialist,  copies  of  proposed  procure¬ 
ments  on  which  a  determirration  for 
Small  Business  has  been  made  of  a  value 
of  $10,000  and  above  which  are  not  class¬ 
ified. 

§  606.712  Labor  Surplus  Areas;  De¬ 
fense  Manpower  Policy  No.  4.  In  case 
of  conflict  between  a  small  business  de¬ 
termination  and  a  request  for  preferen- 
I  tial  consideration,  procedures  set  forth 
in  §  400.302-4  of  this  title  will  be  ob¬ 
served. 

I  §  606.713  Continuance  of  Small  Busi- 
I  ness  Committees.  Small  Business  Com- 
niittees  formed  by  Armed  Forces 
Regional  Councils  may  be  continued  on 
an  informal  basis.  All  Small  Business 
Specialists  are  encouraged  to  attend  and 
i  participate  in  the  regular  meetings. 
I  Representatives  of  other  Government 
.  agencies  are  invited  to  attend  the  meet- 
!  ings.  The  Committees  may  rotate  the 
j  Chairmanship  aniong  the  Military  Serv- 
!  ices,  and  will  conduct  their  meetings  in 
[  much  the  same  manner  as  when  they 
^  Were  formally  constituted,  except  that 
I  formal  minutes  will  not  be  maintained. 

‘  §  606.714  Records  to  be  maintained  by 

heads  of  Procuring  Activities  other  than 
for  DA  Form  377  reports,  (a)  Certifl- 
l^tes  of  Competency  received  from  SBA 
including  date  of  issue,  name  of  concern, 
address,  IFB  or  PR  number,  value  of  pro¬ 
curement,  and  action  taken  as  to  award, 
including  differential  in  price  effected  by 
award. 

ffi)  Number  of  procurements  screened 
!  Dy  Small  Business  Specialists  for  deter- 
I  minations  for  small  business. 

<c)  Determinations  for  small  business 
i  ^  made  including  total  number  and  dollar 


value  made,  number  and  dollar  value 
awarded  to  small  business,  and  number 
and  dollar  value  withdrawn. 

(d>  Procurements  originally  consid¬ 
ered  as  not  suitable  for  small  business 
but  subsequently  awarded  to  small  busi¬ 
ness,  by  number  and  dollar  value. 

§  606.715  Appeals  procedure;  certifi¬ 
cates  of  competency,  (a)  In  the  event 
that  the  Purchasing  or  Contracting  Of¬ 
ficer  questions  the  issuance  of  a  proposed 
Certificate  of  Competency  after  complete 
interchange  of  information,  he  will  so 
notify  the  representative  of  the  SBA, 
stating  his  reasons,  and  request  that  the 
Administrator,  SBA,  consider  withdrawal 
or  nonissue  of  the  certificate,  and  that 
the  Purchasing  or  Contracting  Officer  be 
notified  in  writing  of  the  action  taken. 

(b)  In  the  further  event  that  with¬ 
drawal  or  nonissue  of  the  certificate  is 
declined  by  SBA  and  a  certificate  is 
issued,  and  the  Purchasing  or  Contract¬ 
ing  Officer  then  determines  that  accept¬ 
ance  would  not  be  in  the  best  interests 
of  the  Government  the  following  pro¬ 
cedure  will  be  utilized: 

(1)  The  Purchasing  or  Contracting 
Officer  will  withhold  award  of  the  con¬ 
tract,  pending  decision  by  higher  au¬ 
thority. 


(2)  The  Purchasing  or  Contracting 
Officer  will  prepare  a  written  request  for 
withdrawal  of  the  certificate,  addressed 
to  the  Head  of  the  Procuring  Activity, 
for  signature.  This  request  shall  be  sup¬ 
ported  by  a  complete  statement  of  the 
facts  leading  to  the  determination  that 
the  certificate  should  not  be  applied. 

(3)  The  Head  of  the  Procuring  Activ¬ 
ity  may,  if  desired,  refer  the  request  to 
the  Office  of  the  Assistant  Chief  of  Staff, 
G-4. 

(c)  Protection  of  the  Government’s 
interest  is  delineated  in  DA  Circular  69, 
1953. 

(d)  A  certificate  of  competency  as  to 
capacity  and  credit  when  issued  by  the 
Small  Business  Administration,  does  not 
in  and  of  itself  assure  the  certified  sup¬ 
plier  of  an  award.  A  preaward  survey 
is  still  required  and  awards  can  only  be 
made  in  accordance  with  §  590.357  of 
this  subchapter  “Selection  of  Contrac¬ 
tors.” 

§  606.716  Organization.  In  accord¬ 
ance  with  §§  606.703  (m)  and  606.706,  the 
following  organizational  chart  will  be 
used  to  assure  uniformity  in  the  place¬ 
ment  of  the  Small  Business  Specialist 
and  the  Small  Business  Office  within  the 
Office  of  the  Head  of  each  Procuring 
Activity  and  the  field  installations: 


«  PROCUREMENT  AT  POSTS  CAMPS  ANO/OR 

stations  is  principally  small  business 
therefore  small  Business  speciausts 
UAY  not  be  REQUIREO. 


SUBPART  H — PROCEDURES  TO  INTEGRATE  CUR¬ 
RENT  PROCUREMENT  WITH  THE  PRODUCTION 
ALLOCATION  PROGRAM 

§  606.801  Statement  of  policy.  The 
following  procedures  are  established  to 
integrate  current  procurement  with  the 
Production  Allocation  Program.  They 
are  applicable  to  all  contracts  for  equip¬ 
ment  and  supplies  in  excess  of  $100,000. 
As  used  in  these  procedures,  a  producer 
becomes  a  “planned  producer,”  and  ca¬ 
pacity  becomes  “allocated”  when  man¬ 
agement  has  accepted  a  “Tentative 
Schedule  of  Production” — MB  Form  103 
or  DD  Form  405  or  406  (see  Step  11,  page 
31  of  the  Production  Allocation  Manual) . 

§  606.802  Procurement  by  negotiation. 
(a)  When  it  has  been  determined  that 
procurement  shall  be  by  negotiation 
under  any  of  the  applicable  Sections  of 
the  Armed  Services  Procurement  Act  of 
1947  (Public  Law  413,  80th  Congress), 


the  Contracting  Officer  shall  solicit  quo¬ 
tations  in  accordance  with  Part  402  of 
this  title.  He  will  insure  that  planned 
producers  of  the  item  are  appropriately 
included.  The  quotations  shall  be  evalu¬ 
ated  on  the  basis  of  normal  business 
considerations,  giving  proper  weight  to 
such  factors  as  price,  quality,  delivery, 
etc.,  as  prescribed  in  subchapter  A,  chap¬ 
ter  IV,  of  this  title.  The  extent  to  which 
production  allocation  planning  has  pro¬ 
gressed  and  the  investment  by  the  Gov¬ 
ernment  and  the  firm  in  such  planning, 
will  be  factors  for  consideration. 

(b)  Subject  to  paragraph  (a)  of  this 
section,  the  Departments  will  endeavor 
to  place  contracts  without  requiring  the 
use  of  capacity  planned  for  use  by 
another  Military  Department  and  ac¬ 
cepted  by  management.  No  Military 
Department  shall  place  a  negotiated 
contract,  having  deliveries  scheduled  for 
a  period  in  excess  of  6  months  after  date 
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of  award  of  the  contract,  in  capacity 
allocated  to  another  Military  Depart¬ 
ment  without  prior  approval  of  the  De¬ 
partment  to  which  the  capacity  has  been 
allocated.  If  conflicts  arise  which  can 
not  be  settled  by  mutual  agreement,  they 
will  be  presented  to  the  Department  of 
Defense  for  resolution. 

§  606.803  Procurement  by  formal  ad¬ 
vertising.  When  procurement  of  any 
item  is  to  be  by  formal  advertising,  the 
contract  may  be  placed  without  regard  to 
schedules  developed  under  the  Produc¬ 
tion  Allocation  Program.  However,  in¬ 
clusion  of  planned  Arms  in  bidders’  lists 
is  mandatory  for  planned  items. 

§  606.804  Contracts  in  production 
planned  facilities.  When  any  contract, 
regardless  of  duration,  is  placed  in  a 
facility  for  which  production  planning 
has  been  initiated,  the  ASPPO  will  be 
informed  and  will,  in  turn  keep  all 
affected  claimant  agencies  informed  so 
that  they  may  take,  or  in  the  event  of  an 
M-Day  be  prepared  to  take,  appropriate 
action.  He  will  also  notify  them  when, 
in  his  opinion,  current  procurement  is  of 
such  nature  or  volume  as  to  require  a 
revision  of  production  schedules. 

§  606.805  Requests  for  production  al¬ 
locations.  For  important  military  type 
items,  the  departments  will  request  a 
production  allocation  or  will  initiate  a 
revision  to  an  existing  allocation,  as 
appropriate,  in  the  following  circum¬ 
stances: 

(a)  When  contracts  are  placed  with 
facilities  not  included  in  the  Production 
Allocation  Program. 

(b)  When  contracts  are  placed  with 
facilities  previously  scheduled  for  other 
items. 

(c)  Where  contracts  are  placed  with  a 
scheduled  facility  but  the  rate  of  produc¬ 
tion  substantially  exceeds  the  planned 
rate  of  production. 

SUBPART  I— PROCUREMENT  OF  ITEMS  CON¬ 
TAINING  COnON  OR  WOOL 

5  606.901  Purpose.  The  purpose  of 
this  subpart  is  to  provide  Procurement 
Officers  with  uniform  policies  and  pro¬ 
cedures  for  use  in  the  procurement  of 
Items  containing  cotton  or  wool  in  com¬ 
pliance  with  the  provisions  of  Section 
644,  Public  Law  179,  83d  Congress,  De¬ 
partment  of  Defense  Appropriation  Act, 
or  an  equivalent  succeeding  statutory 
requirement. 

S  606.902  General  provisions.  Tire 
provisions  of  this  subpart  will  be  com¬ 
plied  with  by  all  Procuring  Activities  in 
the  continental  United  States  and  over¬ 
sea  commands  when  procuring  items 
containing  cotton  or  wool  where  such 
procurement  involves  the  expenditure  of 
appropriated  funds  or  the  use  of  foreign 
credits  (including  currencies)  as  pro¬ 
vided  in  Section  1313,  Supplemental  Ap¬ 
propriation  Act  of  1954  (P.  L.  207,  83d 
Cong.;  D.  A.  Bui.  14,  1953). 

(a)  Small  purchases  in  amounts  not 
exceeding  $5,000  shall,  for  the  purposes 
of  this  subpart,  mean  a  procurement 
action  involving  a  total  dollar  amount 
not  in  excess  of  $5,000,  as  distinguished 
from  a  single  line  item. 

(b)  Attention  is  directed  to  the  excep¬ 
tion  of  certain  procurements  from  the 


statutory  requirement,  particularly  the 
exception  based  on  nonavailability. 
Caution  shall  be  exercised  in  the  use  of 
exception  for  nonavailability.  The 
Quartermaster  General  will,  upon  receipt 
of  information  as  to  items,  quantities, 
and  delivery  time  required,  advise  Pro¬ 
curing  Activities  as  to  whether  quarter¬ 
master  type  supplies  can  be  furnished 
from  domestic  (ConUS)  sources  as  and 
when  needed.  Where  a  statement  of 
nonavailability  is  made  by  The  Quarter¬ 
master  General  on  the  basis  of  inability 
to  meet  a  needed  or  specified  delivery 
schedule  or  date,  any  determination  of 
emergency  resulting  therefrom  shall 
clearly  state  that  the  need  for  the  supply 
is  compelling  and  of  unusual  urgency, 
and  that  a  delay  until  available  from 
domestic  (ConUS)  sources  would  not  be 
in  the  public  interest.  In  the  making 
of  local  procurements  attention  is  di¬ 
rected  also  to  AR  715-8.  (Local  Pro¬ 
curement  of  items  available  from  civilian 
economy.) 

(c)  To  the  extent  that  application  of 
the  formulae  referred  to  in  this  subpart 
may  result  in  awards  of  contracts  to  pro¬ 
ducers  using  any  percentage  of  foreign 
cotton  or  wool,  the  provisions  of  this  sub¬ 
part  shall  be  considered  a  determination 
that  a  satisfactory  quality  and  sufiBcient 
quantity  of  any  article  of  clothing  or  any 
form  of  cotton  or  wool  grown,  reproc¬ 
essed,  reused,  or  produced  in  the  United 
States  or  its  possessions  cannot  be  pro¬ 
cured  as  and  when  needed  at  United 
States  market  prices. 

(d)  With  regard  to  loan  support  prices 
referred  to  in  §§  606.906  and  606.907,  the 
formula  for  wool  procurement  is  based 
on  such  prices  established  annually  for 
domestic  wool  by  the  Department  of 
Agriculture.  Since  annual  changes  may 
be  made  in  the  loan  support  prices,  in¬ 
terested  Procuring  Activities  shall  ar¬ 
range  with  the  Department  of  Agricul¬ 
ture  to  obtain  the  latest  loan  support 
prices  for  use  in  bid  evaluation. 

(e)  Any  questions  concerning  the  in¬ 
terpretation  of  this  subpart  will  be  re¬ 
ferred  through  channels  to  the  Assistant 
Chief  of  Staff,  G-4,  Department  of  the 
Army,  Washington  25,  D.  C.,  Attn.: 
Chief,  Purchases  Branch,  to  reach  that 
oflBce  in  quadruplicate. 

§  606.903  Applicability.  The  pro¬ 
cedures  outlined  in  this  subpart  shall  be 
applicable  to  all  purchases  of  products 
containing  cotton  or  wool  and  involving 
the  expenditure  of  funds  appropriated 
by  the  above  act  except  the  following: 

(a)  Procurement',  by  vessels  in  for¬ 
eign  waters,  procurements  outside  the 
United  States  in  support  of  combat  op¬ 
erations,  emergency  procurements  and 
procurements  authorized  under  a  deter¬ 
mination  by  the  Under  Secretary  of  the 
Army  as  to  unavailability  of  domestic 
cotton  or  wool  as  authorized  by  the  act 
cited  above. 

(b)  Small  purchases  in  amoimts  not 
exceeding  $5,000. 

(c)  Contracts  for  items  of  which  the 
value  of  the  cotton  or  wool  component 
is  estimated  to  be  10  percent  or  less  of 
the  total  value  or  price  of  ‘the  item, 
where  the  estimated  value  of  such  cotton 
or  wool  component  does  not  exceed 


$10,000  or  3  percent  of  the  item  value, 
whichever  is  higher. 

§  606.904  Procurement  of  items  con¬ 
taining  upland  cotton,  (a)  Invitations 
for  bids  or  requests  for  proposals  for 
items  containing  cotton,  other  than  long 
or  extra  long  staple,  in  significant 
amount  shall  contain  the  following  pro¬ 
vision: 

Domestic  food,  clothing,  cotton  or  toool. 
The  Contractor  agrees  that  there  will  be 
delivered  under  this  contract  only  such 
articles  of  food,  clothing,  cotton  or  wool 
(whether  in  the  form  of  fiber  or  yarn  or 
contained  in  fabrics,  materials  or  manufac¬ 
tured  articles)  as  have  been  grown,  reproc¬ 
essed.  reused,  or  produced  in  the  United 
States  or  its  possessions. 

(b)  Award  will  be  made  to  that  re¬ 
sponsible  bidder  or  prospective  supplier 
w  ho  warrants  compliance  with  the  above 
provision,  and  who  would  otherwise  re¬ 
ceive  an  award  under  the  provision  of 
Parts  401  and  402  of  this  title. 

§  606.905  Procurement  of  items  con¬ 
taining  significant  amounts  of  cotton  of 
long  or  extra  long  staple,  other  than 
upland,  (a)  Invitations  for  bids  or  re¬ 
quests  for  proposals  for  items  containing 
significant  amounts  of  cotton  of  long  or 
extra  long  staple  (other  than  the  upland 
type  mentioned  in  §  606.904)  will  be 
solicited  on  the  following  bases: 

(1)  Manufactured  from  100  percent 
domestic  cotton. 

(2)  Manufactured  from  100  percent 
foreign  cotton. 

(3)  Manufactured  from  the  blending 
of  (__  percent)  domestic  cotton  and  (_. 
percent)  foreign  cotton. 

(b)  For  the  purpose  of  the  evaluation 
of  bids  or  proposals  submitted  on  the 
above  bases  and  in  order  to  give  prefer¬ 
ence  to  the  use  of  domestic  cotton,  an 
amount  computed  in  accordance  with 
the  following  formula  will  be  added  to 
each  bid  or  proposal  with  any  percentage 
of  foreign  cotton: 

Differential  per  item:  AX.lXBxC. 
where : 

A  is  the  percent  of  foreign  cotton 
content  per  item  (expressed  as  a  decimal 
figure  not  greater  than  1.00). 

B  Is  the  weight  ( pound  or  fraction  thereof) 
of  cotton  content. 

C  is  the  estimated  price  of  foreign  cotton 
of  the  specified  grade,  staple,  and  growth 
landed  in  the  United  States  (1)  on  the 
day  of  the  bid  opening  in  the  case  of 
formally  advertised  procurements  and 
(2)  on  the  date  of  final  evaluation  of  the 
proposals,  in  the  case  of  negotiated  pro¬ 
curements. 

(c)  In  the  event  of  tie  bids  or  propos¬ 
als  after  applying  the  appropriate  dif¬ 
ferential  prescribed  in  paragraph  (b)  of 
this  section,  award  will  be  made  to  that 
qualified  bidder  or  prospective  supplier 
who  will  use  the  highest  percentage  of 
domestic  cotton. 

§  606.906  Procurement  of  items  con¬ 
taining  wool,  (a)  Invitations  for  bids 
or  requests  for  proposals  for  items  in 
which  virgin  wool  is  a  component  part 
will  be  solicited  on  an  alternative  basis: 

(1)  Manufactured  from  domestic 
wool. 

(2)  Manufactured  from  foreign  wool. 

(3)  Manufactured  from  the  blending 

of  domestic  wool  ( _ percent)  and  for¬ 

eign  wool  (—  percent). 
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(b)  Each  invitation  for  bids  or  request 
for  proposals  will  contain  the  following 
stipulations: 

(1)  It  is  the  policy  of  the  Congress  as 
expressed  in  Section  644,  Public  Law  179, 
83d  Congress,  Department  of  -  Defense 
Appropriation  Act  (with  such  change  in 
statutory  reference  as  may  be  appropri¬ 
ate),  to  accord  preference  for  the  use  of 
domestic  grown  wool  in  the  procurement 
program  of  the  Department  of  Defense 
to  the  extent  that  such  articles  contain¬ 
ing  wool  can  be  procured  as  and  when 
needed  at  “United  States  Market  prices.” 

(2)  As  a  consequence  of  the  policy  in 
subparagraph  (1)  of  this  paragraph,  the 
factor  of  the  content  of  domestic  and 
foreign  wool  will  be  considered  in  the 
award  of  the  contract,  in  addition  to  the 
otherwise  existing  factors. 

(3)  In  the  event  that  on  the  date  of 
bid  opening  or  evaluation  of  proposals, 
the  average  market  price  of  domestic 
wool  of  the  usable  grades  (as  reported 
in  the  four  issues  of  the  Department  of 
Agriculture  “Market  News”  immediately 
preceding  the  date  of  bid  opening  or  eval¬ 
uation  of  proposals)  is  not  more  than  10 
percent  above  the  applicable  loan  sup¬ 
port  prices,  award  will  be  made  for  pro¬ 
duction  using  100  percent  domestic  wool, 
provided  that  bids  or  proposals  using  100 
percent  domestic  wool  are  considered 
otherwise  acceptable. 

(4)  In  the  event  that  on  the  date  of 

bid  opening  or  evaluation  of  proposals 
the  average  market  price  of  domestic 
wool  of  the  usable  grades  (as  reported 
in  the  four  issues  of  the  Department  of 
Agriculture  “Market  News”  immediately 
preceding  the  date  of  bid  opening  or 
evaluation  of  proposals)  is  greater  than 
the  loan  support  price  plus  10  percent; 
or  in  the  event  that  adequate  coverage 
of  requirements  has  not  been  achieved 
by  making  awards  to  bidders  or  prospec¬ 
tive  suppliers  using  100  percent  domes¬ 
tic  wool  under  subparagraph  (3)  of  this 
paragraph,  either  by  reason  of  unreason¬ 
ableness  of  bid  or  proposal  prices  or 
otherwise,  then  bids  or  proposals  sub¬ 
mitted  in  response  to  this  invitation  or 
request  offering  100  percent  domestic 
wools  will  be  considered  for  award  pro¬ 
vided  such  bids  or  proposals  do  not  ex¬ 
ceed  those  which  offer  100  percent  for¬ 
eign  wool  by  more  than _ per  yard 

(or  per  item) .  Bids  or  proposals  using 
blends  of  domestic  and  foreign  wools 
shall  also  be  evaluated  in  competition 
with  those  using  100  percent  domestic  or 
100  percent  foreign  wools.  The  differ¬ 
ential  for  consideration  of  bids  or  pro¬ 
posals  using  blends  in  relation  to  those 
offering  lOO  percent  foreign  wools  shall 
be  in  proportion  to  the  percentage  of 
the  foreign  wools  to  be  used. 

15)  Although  bids  or  proposals  based 
on  the  use  of  foreign  wool  will  be  con¬ 
sidered  and  evaluated  as  set  forth  in 
subparagraph  (4)  of  this  paragraph,  all 
stages  of  manufacturing  of  the  foreign 
Wool  must  be  performed  in  the  United 
Swtes  or  its  possessions,  in  conformity 
With  the  provisions  entitled  “Domestic 
l^ood  or  Clothing,  Cotton  or  Wool”  (sub- 
P^agraph  (6)  of  this  paragraph) . 

16)  In  the  event  and  to  the  extent  that 
the  award  of  a  contract  contemplates  the 
^  of  American  wool  in  the  manufac- 

of  the  items  called  for  in  this  sub- 
P^t,  the  Contractor  warrants  that  he 


will  comply  with  the  following  provi¬ 
sion: 

Domestic  food,  clothing,  cotton  or  wool. 
The  Contractor  agrees  that  there  will  be  de¬ 
livered  under  this  contract  only  such  articles 
of  food,  clothing,  cotton,  or  wool  (whether  In 
the  form  of  fiber  or  yarn  or  contained  In 
fabrics,  materials,  or  manufactured  articles) 
as  have  been  grown,  reprocessed,  reused,  or 
produced  in  the  United  States  or  its 
possessions. 

(7)  In  the  case  of  items  made  wholly 
or  partially  of  wool  noils,  reprocessed  or 
reused  wool,  the  following  explanatory 
note  will  be  added  to  subparagraph  (6) 
of  this  paragraph: 

Note:  If  the  Contractor  uses  wool  noils,  re¬ 
processed  or  reused  wool  in  compliance  with 
the  specifications  In  production  of  the  items 
upon  which  bids  or  proposals  are  submitted, 
the  above  agreement  will  be  satisfied  as  to 
such  wool  noils,  reprocessed  or  reused  wool 
if  the  reprocessing.  1.  e.,  garnettlng  or  comb¬ 
ing  and  manufacture  Is  done  In  the  United 
States  or  Its  possessions. 

§  606.906-1  Bid  evaluation  and  award. 

(a)  In  the  event  that  the  Procurement 
Officer  finds,  in  accordance  with  §  606.906 

(b)  (3) ,  that  the  market  price  of  domes¬ 
tic  wool  of  the  usable  grades  is  not  more 
than  10  percent  above  the  applicable  loan 
support  prices,  and  that  bids  or  proposals 
considered  reasonable  have  been  received 
for  the  advertised  quantity  using  100  per¬ 
cent  domestic  wools,  the  contract  will  be 
awarded  for  production  using  such 
domestic  wools,  and  the  differential  com¬ 
putation  prescribed  in  paragraphs  (b), 

(c) ,  and  (d)  of  this  section  will  be  dis¬ 
regarded. 

(b)  Provision  will  be  made  for  the  ap¬ 
plication  of  a  differential  to  bids  or  pro¬ 
posals  based  on  all  or  part  foreign  wool 
for  purposes  of  bid  or  proposal  evalua¬ 
tion.  The  differential  will  be  10  percent 
of  the  average  of  the  current  loan  value 
of  representative  types  and  grades  of 
domestic  wools.  On  the  basis  of  military 
specification  requirements  domestic 
wools  may  be  broken  down  into  three 
broad  categories  as  follows: 

Grades  60s  and  finer 

Category  1.  Approximately  75  percent  Is 
Staple  and  Good  French  (worsted  type) . 

Category  2.  25  percent  is  Short  FVench 
Combing  and  Clothing  (woolen  type). 

Grades  50s-60s 

Category  3.  Approximately  86  percent  is 
Staple  and  Good  French  ( worsted ) . 

Category  4.  Approximately  14  percent 
woolen  type. 

Grades  below  50s 

Category  5.  All  Staple  and  Good  French. 

For  items  the  specifications  for  which 
require  use  of  the  above  categories,  the 
differential  will  be  10  percent  of  the  aver¬ 
age  of  the  loan  yalue  established  by  the 
Department  of  Agriculture  determined 
as  follows: 

Category  1.  The  average  of  the  grades 
listed  under  classes  A-2  and  B-1  of  Territory 
Original  Bag  Wools  and  A-2  and  B-1  of 
Graded  Fleece  Wools. 

Category  2.  The  average  of  the  grades 
listed  under  classes  A-4  and  B-2  of  Territory 
Original  Bag  Wools  and  A-3  and  B-2  of 
Graded  Fleece  Wools. 

Category  3.  The  average  of  the  grades 
listed  under  classes  C-1  and  D-l  of  Graded 
Territory  and  0-1  and  D-l  of  Graded  Fleece 
yrools. 


Category  4.  The  average  of  the  grades 
listed  under  classes  C-2  and  D-2  of  Graded 
Territory  and  C-2  and  D-2  of  Graded  Fleece 
Wools. 

Category  5.  The  average  of  the  grades 
listed  under  classes  E-1  and  F-1  of  Low 
Quarter  Blood. 

Examples  of  the  determination  of  the 
differential  for  several  military  items  are 
set  forth  below. 

(c)  In  the  event  a  bid  or  proposal 
using  domestic  wool  is  within  the  range 
of  the  differential  above  computed, 
award  will  be  made  by  the  Procurement 
Office  to  the  extent  of  its  otherwise  ex¬ 
isting  authority. 

(d)  In  the  event  of  tie  bids  or  pro¬ 
posals,  after  price  adjustments  and  based 
on  the  use  of  domestic  or  foreign  wool, 
award  will  be  made  to  the  bidder  or  pros¬ 
pective  supplier  utilizing  domestic  wool 
or  the  highest  percentage  of  domestic 
wool. 

(e)  In  the  event  the  differential  is  not 
sufficient  to  provide  coverage  of  the  en¬ 
tire  quantity  required  through  awards  to 
bidder(s)  or  prospective  supplier(s)  of¬ 
fering  100  percent  domestic  wool,  a  re¬ 
port  will  be  submited  through  channels 
to  the  Department  Procurement  Secre¬ 
tary  after  awards.  Upon  receipt  of  such 
report  the  Secretary  may  then  determine 
the  adequacy  of  the  differential  for 
future  purchases. 

§  606.907  Examples  of  application  of 
the  differential  to  particular  items. 
Category  I  Item 
Cloth,  wool,  serge,  18  oz. 

Minimum  Wool  Grade  608  (QMC  Standard) 
Number  of  pounds  required  per  yard — 1.6 
lbs. 

Loan  support  prices  of  representative  types 
and  grades  listed  in  the  procedure: 

1.  58 
1.48 
1.  58 
1.46 

6.  10 — Average  $1,525  per  lb. 

10%  of  $1,525  =  $.1525 
Differential— $.1525  X 1  6  lbs.= 
$.244 

Category  II  Item 
Cloth,  wool,  melton.  16  oz.  (Navy) 
Minimum  Wool  Grade  64s 
Number  of  pounds  required  per  yard — 1.25 
lbs. 

Loan  support  prices  of  representative  types 
and  grades  listed  In  the  procedure: 

1.35 

1.38 

1.50 

1.35 

5.  58 — Average  $1,395  per  lb.  n 

10%  of  $1,395  =  $.1395. 
Differential— $.1395X1.25  lbs.= 
$.174375  per  yd. 

[seal]  John  A.  Klein, 

Major  General.  U.  S.  Army, 

The  Adjutant  General. 

(F.  R.  Doc.  54-7023:  Filed,  Sept.  8,  1954; 
8:49  a.  m.] 


Part  607 — Army  Emergency  Faciltiies 
Depreciation  Board 

Redesignation 

Editorial  Note:  Former  Part  606  (19 
F.  R.  95)  is  redesignated  as  Part  607, 
Army  Emergency  Facilities  Depreciation 
Board. 
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TITLE  14— CIVIL  AVIATION 

Chapter  I — Civil  Aeronautics  Board 

[Civil  Air  Regs.,  Arndt.  41-16] 

Part  41 — Certification  and  Operation 
Rxtles  for  Scheduled  Air  Carrier  Op¬ 
erations  Outside  the  Continental 
LiImits  of  the  United  States 

PROPELLER  REVERSE  PITCH  INDICATORS; 
CORRECTION 

This  amendment  (19  F.  R.  5595) 
should  have  added  a  new  paragraph  (s) 
to  §  41.25  of  the  Civil  Air  Regulations. 

The  enacting  paragraph  of  this 
amendment  (19  F.  R.  5595)  should  be 
corrected  to  read  as  follows: 

“In  consideration  of  the  foregoing, 
the  Civil  Aeronautics  Board  hereby 
amends  Part  41  of  the  Civil  Air  Regula¬ 
tions  (14  CTR  Part  41,  as  amended) 
effective  October  1,  1954: 

By  amending  §  41.25  by  adding  thereto 
a  new  paragraph  (s)  to  read  as  follows: 

§  41.25  Instruments  and  equipment 
required  for  continuance  of  flight.  •  •  * 

(s)  Effective  September  1,  1955, 

•  *  *■> 

By  the  Civil  Aeronautics  Board. 

[seal]  M.  C.  Mulligan, 

Secretary. 

[P.  R.  Doc.  64-7056;  Piled,  Sept.  8,  1954; 
8:56  a.  m.] 


TITLE  32A— NATIONAL  DEFENSE, 
APPENDIX 

Chapter  I — Office  of  Defense 
Mobilization 

[ODM  Reg.  2] 

ODM  Reg.  2 — Providing  for  the  Issu¬ 
ance  OF  Payment  Certificates  Under 
Section  124 A  (g)  of  the  Internal 
Revenue  Code 

The  following  regulation  is  hereby 
prescribed  for  the  administration  of  sec¬ 
tion  124A  (g)  of  the  Internal  Revenue 
Code. 

Sec. 

1.  Definitions. 

2.  Application  for  Payment  Certificate. 

3.  Responsibility  of  Certifying  Authority. 

4.  Conclusiveness  of  Pa3rment  Certificate. 

5.  Referral  of  application. 

6.  Amendment  or  ctmcellation. 

7.  Delegation. 

Attyhority:  Sections  1  to  7  issued  under 
sec.  216,  64  Stat.  939;  26  U.  S.  C.  Sup.  124A; 
£.  O.  10480,  Aug.  14,  1953,  18  P.  R.  4939. 

Section  1.  Definitions.  As  used 
throughout  this  regulation: 

(a)  “Emergency  Facility”  means  any 
facility,  land,  building,  machinery  or 
equipment  or  any  part  thereof  the  con¬ 
struction,  reconstruction,  erection,  in¬ 
stallation  or  acquisition  of  which  was 
completed  after  December  31,  1949,  and 
with  respect  to  which  a  Necessity  Cer¬ 
tificate  under  section  124A  (e)  of  the 
Internal  Revenue  Code  has  been  made. 

(b)  “Certifying  Authority”  means  the 
Certifying  Authority  designated  by  the 
President  for  purposes  of  section  124A 
(g)  of  the  Internal  Revenue  Code. 


(c)  “Contracting  Agency”  means  that 
agency  or  department  of  the  United 
States  Government  which  authorizes 
payment  by  the  United  States  for  the 
unamortized  cost  of  an  Emergency 
Facility. 

(d)  “Payment”  means  an  amount  re¬ 
ceived  by  a  contractor  or  subcontractor, 
directly  or  indirectly  from  the  United 
States,  as  compensation  for  the  unamor¬ 
tized  cost  of  an  Emergency  Facility  be¬ 
cause  (1)  a  contract  with  the  United 
States  or  subcontracts  thereunder  in¬ 
volving  the  use  of  the  Emergency  Facil¬ 
ity  have  been  terminated  by  the  terms 
thereof  or  by  cancellation,  or  (2)  the 
taxpayer  had  reasonable  ground  (either 
from  provisions  of  a  contract  with  the 
United  States  or  subcontracts  thereunder 
involving  the  use  of  the  Emergency  Fa¬ 
cility,  or  from  written  or  oral  representa¬ 
tions  made  under  the  authority  of  the 
United  States)  for  anticipating  future 
contracts  involving  the  use  of  the  facil¬ 
ity,  which  future  contracts  have  not  been 
made. 

(e)  “Payment  Certificate”  means  a 
certificate  made  pursuant  to  section  124A 
(g)  of  the  Internal  Revenue  Code  certi¬ 
fying  that  a  payment  made  by  the 
United  States  to  a  taxpayer  is  compensa¬ 
tion  for  the  unamortized  cost  of  an 
Emergency  Facility. 

Sec.  2.  Application  for  Payment  Cer¬ 
tificate.  An  application  for  a  Pajnnent 
Certificate  shall  conform  with  the  stand¬ 
ard  form  approved  by  the  Certifying  Au¬ 
thority  and  shall  be  executed  in  the 
manner  and  by  the  person  prescribed  by 
the  form.  Such  form  may  be  obtained 
from  and  filed  with  the  Contracting 
Agency  within  such  time  as  shall  be  pre¬ 
scribed. 

Sec.  3.  Responsibility  of  Certifying 
Authority.  The  Certifying  Authority 
shall  direct  and  control  the  activities  of 
the  Contracting  Agency  and  other  agen¬ 
cies  under  section  124A  (g)  of  the  Inter¬ 
nal  Revenue  Code  and  this  regulation. 
The  Certifying  Authority  or  his  delegate 
shall  make  the  findings  provided  for  by 
sections  124A  (g)  (1)  (A)  or  (B)  and 
124A  (g)  (2)  of  the  Internal  Revenue 
Code  and  by  section  1  (d)  of  this  regula¬ 
tion  and  shall  certify  to  the  Commis¬ 
sioner  of  Internal  Revenue  pursuant 
thereto.  Such  certification  shall  set 
forth  the  payment  made  for  each  sepa¬ 
rate  Emergency  Facility. 

Sec.  4.  Conclusiveness  of  Payment 
Certificate.  A  Payment  Certificate  shall 
be  binding  upon  the  Commissioner  of 
Internal  Revenue  as  to  the  fact  of  pay¬ 
ment.  The  treatment  of  amounts  re¬ 
ceived  and  the  amount  of  the  amortiza¬ 
tion  or  depreciation  deduction  allowable 
by  reason  of  such  amounts  shall  be  gov¬ 
erned  by  the  applicable  provisions  of  the 
Internal  Revenue  Code. 

Sec.  5.  Referral  of  application.  The 
Certifying  Authority  or  his  delegate  may 
request  information  relevant  to  the  per¬ 
formance  of  his  functions  from  all  other 
agencies  and  departments  of  the  United 
States. 


Sec.  6.  Amendment  or  cancellation. 
Any  Payment  Certificate  may  be  amend¬ 
ed  or  cancelled  for  fraud,  misrepresenta¬ 
tion,  error  or  other  sufficient  cause. 

Sec.  7.  Delegation.  The  Certifying 
Authority  under  section  124A  (g)  of  the 
Internal  Revenue  Code  in  carrying  out 
his  functions  may  provide,  by  redelega¬ 
tion  or  otherwise,  for  their  performance, 
in  whole  or  in  part  by  the  appropriate 
Contracting  Agencies. 

Effective  date:  August  31,  1954. 

Arthur  S.  Flemming, 
Director  of  the 
Office  of  Defense  Mobilization. 

Approved: 

Dwight  D.  Eisenhower, 

The  White  House. 

[P.  R.  Doc.  54-7097;  Filed,  Sept.  7,  1954;  i 
4:06  p.  m.] 


TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Department 
of  the  Treasury 

Subchapter  C — Aids  to  Navigation 
[CGFR  54-27] 

Miscellaneous  Amendments  to 
Subchapter 

The  purpose  of  the  following  amend¬ 
ments  to  the  regulations  is  to: 

(a)  Elaborate  upon  existing  require¬ 
ments  and  to  clarify  ambiguities  found 
to  exist; 

(b)  Define  with  greater  particularity 
the  procedures  to  be  followed; 

(c)  Announce  the  policy  of  the  Coast 
Guard  when  handling  claims  arising  in 
stated  situations;  and, 

(d)  Publish  tables  on  costs  and  charges 
for  the  use  of  Coast  Guard  property, 
equipment,  and  personnel  in  stated  situ¬ 
ations.  The  schedules  of  rates  for  costs 
and  charges  covering  the  employment  ol 
vessels  and  materials  used  were  origi¬ 
nally  estimated.  Experience  has  shown 
that  the  presently  published  rates  do  not 
always  refiect  a  fair  and  equitable  basis 
to  support  charges  for  such  work,  and 
for  settling  claims  arising  from  the  per¬ 
formance  of  that  work  when  performed 
by  Coast  Guard  vessels  and  personnel 
Since  the  Coast  Guard  performs  this 
work  as  an  incident  to  the  performance 
of  other  statutory  operations,  it  is  ad¬ 
ministratively  impossible  to  determine, 
in  advance,  with  definite  exactness  the 
costs  to  repair  or  replace  each  particular 
aid  to  navigation  which  may  be  damaged 
or  destroyed. 

The  statutory  requirement  in  section 
642  of  Title  14,  United  States  Code,  con¬ 
templates  collection  of  the  costs  of  re¬ 
placement  of  damaged  or  destroyed  aids 
to  navigation  in  a  manner  that  would 
not  be  a  greater  expense  than  would  be 
applicable  to  other  property  of  the  Gov¬ 
ernment  damaged  by  tortious  acts. 
Since  the  functions  of  the  Coast  Guard 
are  more  than  just  the  establishment, 
maintenance  and  repair  of  aids  to  navi- 
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gation  it  is  not  possible  to  compare  these 
schedules  with  those  in  private  industry 
performing  such  work.  The  schedules 
of  rates  for  costs  and  charges  herein  are 
based  on  the  average  costs  and  charges 
taken  from  available  Coast  Guard  rec¬ 
ords.  In  recalculating  these  schedules 
of  rates  and  costs,  some  variation  from 
earlier  schedules  will  be  noted.  Because 
of  the  urgency  of  fairly  and  equitably 
settling  current  claims  arising  in  the 
performance  of  such  work,  as  well  as 
anticipated  claims,  and  in  view  of  other 
considerations  given  above,  it  is  hereby 
found  that  compliance  with  the  notice 
of  proposed  rule  making,  the  public  rule 
making  procedure  thereon,  and  effective 
date  requirements  of  the  Administrative 
Procedure  Act  is  impracticable  and  con¬ 
trary  to  the  public  interest.  By  virtue 
of  the  authority  vested  in  me  as  Com¬ 
mandant,  United  States  Coast  Guard, 
by  Treasury  Department  Order  No.  167-3 
(18  F.  R.  2962)  to  promulgate  regulations 
in  accordance  with  the  statutes  cited  in 
the  regulations  below,  the  following 
amendments  to  the  regulations  are  pre¬ 
scribed  which  shall  become  effective 
upon  the  date  of  publication  of  this 
document  in  the  Federal  Register. 


Part  62 — United  States  Aids  to 
Navigation 

SUBPART  62.10 — RECOMMENDATIONS  AND 
REQUESTS 

Section  62.10-5  (c)  is  amended  to  read 
as  follows; 

§62.10-5  Armed  forces.  *  *  * 

(c)  Requests  and  recommendations 
should  be  made  as  far  in  advance  as 
possible  of  the  time  of  actual  need  in  or¬ 
der  that  the  funds  required  may  be  con¬ 
sidered  in  preparing  Coast  Guard  budget 
estimates.  When  such  requests  and 
recommendations  require  work  not 
normally  covered  by  or  specifically  in¬ 
cluded  in  the  Coast  Guard  appropria¬ 
tions,  such  work  will  be  undertaken  on 
a  reimbursable  or  advance  of  funds 
basis.  Reimbursements  or  advances  in 
connection  therewith  will  be  arrived  at 
by  the  determinations  made  by  the  Coast 
Guard  District  Commander  and  ap¬ 
proved  by  the  Commandant.  United 
States  Coast  Guard.  In  minor  cases, 
such  as  the  temporary  placement  of  an 
aid.  charges  will  be  made  in  accordance 
^th  Part  74  of  this  subchapter  when 
such  work  is  clearly  apart  from  routine 
operation.  Charges  are  not  made  by  the 
Coast  Guard  for  the  servicing  and  main¬ 
tenance  of  aids  to  navigation  established 
for  the  Armed  forces  except  for  cost  of 
original  establishment  as  set  forth  above. 

(63  Stat.  503,  as  amended;  14  U.  S.  C.  92, 
Interpret  or  apply  63  Stat.  500,  501,  504  as 
“uended;  14  U.  S.  C.  81,  87,  93) 


Part  70 — Interference  With  or  Damage 
TO  Aids  to  Navigation 

SUBPART  70.05 — COLLISION  WITH  OR  DAMAGE 
TO  AIDS  TO  NAVIGATION 

Section  70.05-30  to  70.05-50,  inclusive, 
^e  cancelled  and  the  following  inserted 
*u  lieu  thereof ; 


Sec. 

70.05-30  Claim  for  damage  or  destruction. 
70.05-32  Restoration  by  responsible  In¬ 
terests. 

70.05-35  Computation  of  repair  costs. 
70.05-40  Computation  of  replacement  costs. 
70.05-45  Incidental  expenses. 

70.05-50  Table  of  charges. 

70.05-55  Other  tender  work. 

Authoritt:  §§  70.05-30  to  70.05-55  issued 
under  63  Stat.  503,  as  amended;  14  U.  S.  C. 
92.  Interpret  or  apply  30  Stat.  1152,  1153; 
33  U,  S.  C.  408,  411,  412. 

§  70.05-30  Claim  for  damage  or  de¬ 
struction.  (a)  When  an  aid  to  naviga¬ 
tion,  fixed  or  floating,  is  damaged  and 
can  be  repaired,  or  is  damaged  to  the 
extent  that  the  cost  of  repair  will  exceed 
its  value  (and  thereby  it  has  become  a 
constructive  total  loss) ,  or  is  totally  de¬ 
stroyed,  claim  shall  be  promptly  made 
upon  the  party  responsible  for  the  dam¬ 
age  or  destruction  for  the  full  cost  to 
the  Government  to  make  repairs  to  the 
aid,  or  for  the  cost  to  make  replacement 
w'ith  an  identical  aid  or  replacement 
with  a  substitute  aid  acceptable  to  the 
Coast  Guard,  and  for  all  other  costs  to 
the  Government  incident  to  and  directly 
caused  by  reason  of  the  damage  or  de¬ 
struction.  See  §§  70.05-45  and  70.05-50. 
Claim  for  cost  of  replacement  with  an 
identical  or  substitute  aid  (as  prescribed 
in  this  paragraph)  shall  be  made 
whether  or  not  the  aid  is  actually  re¬ 
placed,  and  whether  or  not  the  new  aid 
is  established  at  the  same  or  different 
location  as  that  of  the  aid  being  replaced. 

(b)  Because  of  advancement  in  engi¬ 
neering  practices,  and  fluctuation  of 
capital  plant  values  and  maintenance 
expenses,  it  is  impracticable  to  announce 
an  inflexible  standard  applicable  to  all 
sitiiations  involving  repair  or  replace¬ 
ment  of  aids  to  navigation.  The  policy 
of  the  Coast  Guard  respecting  such 
claims  is  that  it  looks  to  the  responsible 
interests  to  reimburse  the  government 
for  all  expenses  which  flow  from,  or  are 
chargeable  to,  repair  or  replacement  of 
aids.  The  Coast  Guard  does  not  wish  to 
derive  any  pecuniary  profit  from  these 
incidents;  nor  does  it  intend  to  assume 
any  financial  losses  therefrom. 

§  70.05-32  Restoration  by  responsible 
interests.  The  repair  or  replacement 
with  an  identical,  or  substitute  aid  (as 
prescribed  in  §  70.05-30)  may  be  accom¬ 
plished  by  the  responsible  interests,  or 
by  contractors  employed  for  that  pur¬ 
pose  provided  any  normal  delay  incident 
thereto  is  acceptable  to  the  Coast  Guard. 

§  70.05-35  Computation  of  repair 
costs.  The  cost  to  make  repairs  shall  be 
the  cost  of  restoring  the  damaged  aid  to 
operating  condition  acceptable  to  the 
Coast  Guard.  This  shall  include  the  cost 
of  all  labor,  material,  and  overhead  in¬ 
volved  whether  furnished  by  private  con¬ 
tract  or  by  the  government.  Incidental 
expenses  described  in  §  70.05-45  shall 
also  be  added  and  made  a  part  of  the 
claim. 

§  70.05-40  Computation  of  replace¬ 
ment  costs.  The  cost  to  make  replace¬ 
ment  shall  be  actual,  present  day  cost  to 
reproduce  an  identical  aid  or  an  aid 
having  similar  general  characteristics 


and  permanence  satisfactory  to  the 
Coast  Guard.  Incidental  expense  de¬ 
scribed  in  §  70.05-45  shall  also  be  in¬ 
cluded  as  a  part  of  the  claim. 

§  70.05-45  Incidental  expenses,  (a) 
The  expenses  referred  to  in  this  section 
are  in  addition  to  those  set  forth  in 
§§  70.05-35  and  70.05-40,  and  shall  be 
included  as  a  part  of  the  total  claim 
against  the  responsible  party. 

(b)  Expenses  incident  to  and  directly 
caused  by  reason  of  the  damage  or  de¬ 
struction  of  an  aid  to  navigation  shall 
include  costs  of  the  following  items, 
whichever  are  applicable: 

(1)  Cost  of  placing  a  replacement  aid 
in  operation  on  station,  whether  as  a 
permanent  substitute  or  to  serve  as  a 
temporary  or  auxiliary  aid  for  that  which 
was  damaged  or  destroyed.  Such  cost 
shall  be  determined  in  accordance  with 
§  70.05-50; 

(2)  Cost  of  removing  a  replacement 
aid  which  was  placed  in  operation  on 
station  to  serve  as  a  temporary  or  auxil¬ 
iary  aid  for  that  which  was  damaged  or 
destroyed.  Such  cost  shall  be  deter¬ 
mined  in  accordance  with  §  70.05-50; 

(3)  Cost  of  searching  for,  recovering 
and  removing  or  attempting  to  recover 
and  remove  the  damaged  or  destroyed 
aid  or  any  of  its  component  parts  which 
may  require  recovery  or  removal.  Such 
costs  shall  be  determined  in  accordance 
with  §  70.05-50; 

(4)  Cost  of  replacing  all  aids  to  navi¬ 
gation  equipment  and  material  lost  or 
destroyed  in  the  performance  of  work 
described  in  this  section,  or  cost  of  the 
labor,  materials  and  overhead  incurred 
if  such  damaged  equipment  or  material  is 
repaired  by  the  Coast  Guard; 

(5)  Cost  or  value  of  time  consumed  by 
Government  personnel  (excluding  ship’s 
complement),  including  such  services  as 
inspections,  supervision,  etc.,  on  projects 
where  necessary  to  insure  that  the  proj¬ 
ect  is  being  completed  in  accordance 
with  prepared  plans  and/or  contract. 
These  costs  shall  include: 

(i)  Actual  travel  expenses  incurred 
and  paid  all  personnel  from  public 
funds; 

(ii)  Actual  payroll  value  of  time  of 
all  personnel  expended  upon  the  project, 
including  travel  time  during  paid  status. 

(6)  Cost  or  value  of  time  consumed 
by  Government  vessel,  including  ship’s 
complement,  employed  by  reason  of  and 
directly  attributed  to  the  damage  or  de¬ 
struction.  In  the  performance  of  this 
work  no  charge  shall  be  made  for  the 
time  and  expense  of  Coast  Guard  vessels, 
including  ship’s  complement,  when  the 
aid  can  be  or  is  repaired  or  restored  on 
station  by  the  vessel  on  routine  schedule 
duty  where  only  minimum  interruption 
of  that  assignment  occurs.  If  such  ves¬ 
sel  time  is  charged,  it  will  be  charged  in 
accordance  with  the  tsqie  of  damaged 
aid  which  must  be  serviced  as  set  forth 
in  §  70.05-50. 

§  70.05-50  Table  of  charges.  Charges 
for  preparation  of  a  replacement  aid, 
and  charges  for  vessel  time  as  indicated 
in  §  70.05-45  shall  be  in  accordance  with 
the  following  table: 
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Table  A— Standard  Charges 


Typo  of  aid 

Prepara¬ 
tion  of 
replace¬ 
ment  aid 

Vessel 
time  per 
hour  ac¬ 
cording 
to 

570.05-45 

1.  Lighted  buoy  for  exposed  sta¬ 
tion,  with  or  without  sound.. 

I46.00 

$.53.00 

2.  Bell,  Fonp  or  whistle  buoys, 
unliRhted . 

20.00 

53.00 

3.  Lighted  buoy  (8  feet  or  U  feet) 
for  sheltered  station,  with  or 
without  .soiind . 

41.00 

53.00 

4.  Li(fhtt*d  buoy  (7  feet  or  less)  for 
sheltered  station  with  or 
without  sound . 

37.00 

18.00 

6.  Can  or  nun  buoys  (1st  and  2d 
elass),  except  river  tyt>e . 

9.00 

18.00 

6.  Can  or  nun  buoys  (3d  class), 
except  river  tyj)e . 

8.00 

6.00 

7.  Wooden  spar  buoy,  any  class.. 

7.0(i 

18.00 

R.  River  type  buoy . 

4.00 

6. 00 

«.  Lightlnf;  apparatus  (only) . 

14.00 

6.00 

10.  Minor  structures  on  sub¬ 
marine  sites  such  as  piling. 

12.00 

§  74.01-5  Other  work.  Where  the 
placement  of  temporary  aids  other  than 
those  specified  in  Table  B  is  made  in  ac¬ 
cordance  with  §  74.01-1,  a  reasonable 
equivalence  to  Table  B  will  be  deter¬ 
mined,  and  charges  made  accordingly. 

§  74.01-10  Charges  for  lost,  damaged, 
or  destroyed  equipment.  Charges  shall 
be  made  for  the  replacement  cost  of  all 
aids  to  navigation  equipment  and  mate¬ 
rial  lost  or  destroyed;  or  the  labor, 
material,  and  overhead  costs  incurred  if 
such  equipment  or  material  be  damaged 
and  repaired  incident  to  performing 
work  under  this  section.  These  charges 
shall  be  in  addition  to  the  charges 
specified  in  §  74.01-1. 

Dated:  September  2,  1954. 

[seal!  a.  C.  Richmond, 

Vice  Admiral,  U.  S.  Coast  Guard, 
Commandant. 


§  70.05-55  Other  tender  work.  Where 
tender  work  other  than  servicing  the 
specific  type  of  aid  indicated  in  §  70.05- 
50  is  required  in  connection  with  dam¬ 
aged  aids,  a  reasonable  equivalent  to 
Table  A  will  be  determined,  and  vessel 
time  charged  accordingly  and  as  pro¬ 
vided  by  §  70.05-45. 


[P.  R.  Doc.  54-7049;  Piled,  Sept.  8,  1954; 
8:55  a.  m.] 


Chapter  II — Corps  of  Engineers, 
Department  of  the  Army 

Part  207 — ^Navigation  Regulations 


Part  74 — Charges  for  Placement  of 
Temporary  Aids 

SUBPART  74.01— CHARGES  FOR  COAST  GUARD 
AIDS  TO  NAVIGATION  WORK 

Part  74  is  cancelled  and  the  following 
inserted  in  lieu  thereof; 

Sec. 

74.01-1  Table  of  charges. 

74.01-5  Other  work. 

74.01-10  Charges  for  lost,  damaged,  or 
destroyed  equipment. 

Authoritt:  §S  74.01-1  to  74.01-10  Issued 
under  63  Stat.  503,  as  amended;  14  U.  S.  C. 
92.  Interpret  or  apply  63  Stat.  501,  545, 
547;  14  U.  S.  C.  86,  633,  642. 

§  74.01-1  Table  of  charges.  Charges 
for  authorized  work  performed  imder  the 
provisions  of  §§62.01-10  (b),  62.10-5 
(c),  64.15-1,  and  64.15-5  of  this  sub¬ 
chapter,  shall  be  the  charge  as  deter¬ 
mined  from  the  table  set  forth  below 
when  performed  by  the  Coast  Guard, 
or  the  cost  incurred  by  the  Coast  Guard 
when  having  such  work  performed  on 
contract; 


Table  B— Standard  Charges 


Type  of  aid 

Prepara¬ 
tion  of  ' 
temporary 
aid 

Service 
charge 
Iper  month 
or  major 
fraction 
thereof 

1.  Lighted  buoy  for  exposed  sta¬ 
tion,  with  or  withoutsound.... 

$46.00 

$33.00 

2.  Bell,  gong  or  whistle  buoys,  un- 

lifhted . 

3.  Ligntetl  buoy  (8  or  9  feet)  for 

20.00 

7.00 

sheltered  station,  with  or 
without  sound . 

41.00 

26.00 

4.  Lighted  buoy  (7  feet  or  less)  for 
sheltered  station,  with  or 
without  sound . 

37.00 

17.00 

5.  Can  or  nun  buoys  (1st  and  2d 
elass),  except  river  type _ 

9.00 

3.00 

6.  Can  or  nun  buoys  (3d  class), 

except  river  tyiie . 

8.00 

100 

7.  Wooden  spar  buoy,  any  class... 

7.00 

1.00 

8.  River  tyi)e  buoy . 

4.00 

9.  Lighting  apparatus  (only) _ 

14.00 

15.00 

WILLAMETTE  RIVER,  OREGON 

Pursuant  to  the  provisions  of  section 
7  of  the  River  and  Harbor  Act  of  August 
8,  1917  (40  Stat.  266;  33  U.  S.  C.  1), 

§  207.680  governing  the  use,  administra¬ 
tion,  and  navigation  of  the  canal  and 
locks  at  Willamette  Falls,  Oregon,  is 
hereby  revised  to  provide  for  signals  for 
entering  and  leaving  the  canal  and  locks 
and  to  provide  for  the  protection  of  lock 
structures  and  other  minor  changes,  as 
follows; 

§  207.680  Willamette  River,  Oregon; 
use,  administration,  and  navigation  of 
canal  and  locks  at  Willamette  Falls, 
Oregon — (a)  Administration — (1)  Ad¬ 
ministrative  jurisdiction.  The  canal 
and  locks  and  all  appurtenances  shall  be 
in  charge  of  the  District  Engineer,  Port¬ 
land  District,  Corps  of  Engineers,  De¬ 
partment  of  the  Army,  628  Pittock  Block, 
Portland,  Oregon.  The  representative 
of  the  District  Engineer  at  the  locality 
shall  be  the  lock  master,  who  shall  re¬ 
ceive  his  orders  and  instructions  from 
the  District  Engineer.  In  case  of  emer¬ 
gency,  however,  the  lock  master  shall 
have  authority  to  take  such  steps  as  may 
be  immediately  necessary  without  wait¬ 
ing  for  instruction  from  the  District 
Engineer. 

(2)  Operational  jurisdiction.  The 
lock  master  shall  be  charged  with  the 
immediate  control  and  management  of 
the  canal  and  locks  and  the  grounds  and 
public  property  pertaining  thereto.  He 
shall  see  that  all  laws,  rules  and  regula¬ 
tions,  for  the  use  of  the  canal  and 
grounds  are  duly  complied  with,  to  which 
end  he  is  authorized  to  give  all  necessary 
orders  and  directions  in  accordance 
therewith,  both  to  employees  of  the  Gov¬ 
ernment  and  to  any  and  every  person 
within  the  limits  of  the  canal  and  locks 
or  grounds  pertaining  thereto,  whether 
navigating  the  canal  or  not.  In  case  of 
the  absence  or  disability  of  the  lock  mas¬ 


ter,  his  duty  shall  be  performed  by  an 
assistant  or  other  employee  to  be  desig¬ 
nated  by  the  District  Engineer. 

(b)  Use  and  navigation — (1)  Author¬ 
ity  of  lock  master.  The  lock  master  or 
his  assistants  shall  direct  the  movement, 
operation,  and  moorage  of  all  vessels^ 
boats,  rafts,  barges,  or  other  floating 
things  using  the  locks,  while  they  are  in 
the  locks,  the  canal  basin,  or  in  either 
the  upstream  or  downstream  lock  ap¬ 
proaches.  crews  of  vessels,  boats,  rafts, 
barges,  or  other  floating  things  seeking 
lockage  shall  render  such  assistance  as 
the  lock  master  or  his  assistants  may 
require. 

(2)  Signals.  All  vessels  desiring  lock¬ 
age  shall  signal  the  same  by  one  long  and 
one  short  blast  of  the  whistle,  delivered 
at  a  distance  of  approximately  1,000  feet 
froiii  the  locks.  Requests  for  lockage 
may  also  be  made  by  telephoning  or 
otherwise  notifying  the  lock  master’s 
oflBce.  Notice  to  vessels  desiring  lockage 
will  be  given  by  red  and  green  traffic 
lights.  Vessels  may  enter  locks  on  green 
lights,  but  must  await  green  signal  when 
lights  are  red.  Permission  to  leave  the 
lock  will  be  given  in  the  same  manner. 
In  the  event  a  failure  occurs  and  the 
referenced  lights  cannot  be  operated,  the 
lock  master  will  indicate  by  voice  or  by 
hand  or  lantern  signals  when  vessels  may 
enter  or  leave  the  docks. 

iZ)  Controlling  dimensions.  For  lock¬ 
age  purposes  the  maximum  length  of 
space  available  is  175  feet  and  the  max¬ 
imum  clear  width  available  is  37  feet. 
All  vessels,  boats,  rafts,  barges,  or  other 
floating  things  of  less  size  than  the  fore¬ 
going  dimensions  can  pass  through  the 
locks.  The  controlling  water  depth  over 
the  intermediate  miter  sills  throughout 
the  locks  is  6 ;  5  feet.  However,  the  depth 
on  the  sill  of  the  upstream  gate  at  low 
water  is  7.5  feet  and  over  the  downstream 
sill  is  8.4  feet.  The  elevation  of  the  up¬ 
stream  sill  is  43.7  feet  and  of  the  down¬ 
stream  sill  is  6.4  feet,  corresponding  to 
the  elevations  shown  on  the  gages  pro¬ 
vided  at  both  the  downstream  and 
upstream  approaches  to  the  locks.  All 
vessels,  boats,  rafts,  barges,  and  other 
floating  things  of  which  the  dimensions 
or  draft  are  greater  than  will  permit 
clearing  any  of  the  above  indicated 
elevations  shall  be  prohibited  from 
entering  the  locks.  All  vessels,  boats, 
rafts,  barges  or  other  floating  things 
entering  the  locks  in  violation  of  the 
above  shall  be  responsible  for  all  result¬ 
ing  damages. 

(4)  Preference  at  locks.  Ordinarily 
the  vessel,  boat,  raft,  barge,  or  other 
floating  thing  arriving  flrst  at  the  lock 
will  be  locked  through  flrst.  In  the 
event  of  a  simultaneous  approach  from 
opposite  directions  ascending  craft  will 
ordinarily  be  locked  through  first. 
When  several  boats  are  to  be  passed 
through  the  locks,  the  order  of  prece¬ 
dence  shall  be  as  follows: 

(i)  To  boats  owned  by  the  United 
States  or  employed  upon  river  and  har¬ 
bor  improvement  work. 

(ii)  To  passenger  boats. 

(iii)  To  freight  and  tow  boats. 

(iv)  To  rafts. 

(V)  To  small  vessels  and  pleasure 
craft. 
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The  lock  master  shall  have  authority  to 
digress  from  the  above  precedence  in 
order  to  eliminate  reversing  the  flow  of 
traffic  through  the  locks  when  both  up- 
bound  and  downbound  lockages  are  in 
waiting. 

(5)  Entrance  to  locks.  The  lock  mas¬ 
ter  shall  decide  whether  one  or  more 
vessels  may  be  locked  through  at  the 
same  time.  No  one  shall  attempt  to  en¬ 
ter  the  locks  with  a  vessel  or  attempt 
to  cause  a  vessel  to  enter  the  locks  until 
he  is  authorized  by  the  lock  master  to 
do  so.  No  one  shall  take  a  vessel,  or 
cause  a  vessel  to  be  taken,  within  the 
limits  of  500  feet  above  the  upper  gate 
and  300  feet  below  the  lower  gate,  except 
for  the  purpose  of  entering  the  locks; 
and  not  for  this  purpose  until  it  has  been 
indicated  to  him  by  a  proper  person  by 
signal  that  the  lock  is  ready  to  receive 
the  vessel.  All  vessels  within  the  fore¬ 
going  limits  must  be  operated  under 
‘‘slow  bell”  and  be  kept  constantly  under 
control. 

(6)  Lockage  of  small  boats.  Pleasure 
boats,  skiffs.  Ashing  boats,  and  other 
small  craft  may  be  passed  through  the 
locks  singularly,  in  groups,  or  as  part 
of  a  lockage  of  other  than  pleasure  craft. 

A  continual  flow  of  traflBc  in  one  direc¬ 
tion  will  not  be  interrupted  or  reversed 
to  accommodate  these  small  pleasure 
boats.  However,  any  such  small  boat 
will  be  accommodated  at  such  time  as 
the  lock  master  upon  receipt  of  a  re- 

Iest  for  lockage  deems  such  action  will 
t  interfere  with  other  traffic.  The  de- 
lion  of  the  lock  master  shall  be  final 
to  whether  craft  requesting  lockage 
defined  as  a  pleasure  boat. 

(7)  Use  of  canal  and  locks.  No  per- 
n,  unless  authorized  by  the  lock  master 
his  assistants,  shall  open  or  close  any 
idge,  lock  gate,  wicket  gate,  or  operate 
>y  lock  machinery,  or  in  any  way  inter- 
re  with  any  mechanism  or  appliance 
nnected  with  the  operation  of  the 
cks,  nor  shall  anyone  interfere  with 
le  employees  in  the  discharge  of  their 
Jties.  The  lock  master  or  his  assist- 
its  may  call  for  aid  from  the  persons  in 
large  of  any  craft,  vessel,  or  raft  using 
le  lock,  should  such  aid  be  necessary, 
ersons  rendering  such  assistance  shall 
B  strictly  under  the  orders  of  the  lock- 
laster.  The  Government  reserves  the 
ight  to  refuse  lockage  to  any  vessel, 
raft  or  raft  when  the  persons  in  charge 
hereof  refuse  to  give  such  assistance 
fhen  it  is  requested.  The  persons  in 
barge  of  vessels  with  tows  or  rafts, 
»arges  and  other  craft  must  provide 
'Ulficient  personnel,  lines  and  towing 
iquipment  of  sufficient  power  to  insure 
all  times  full  control  of  such  tows, 
■alts,  barges  and  other  craft  while  mov- 
®g  into  and  through  the  locks,  unless 
itherwise  prearranged  with  the  lock 
faster.  A  copy  of  these  regulations 
^all  be  kept  at  all  times  on  board  each 
vessel  regularly  engaged  in  navigating 
locks.  Copies  may  be  obtained  with- 
®at  charge  from  the  lock  master  or 
irom  the  District  Engineer,  Corps  of  En- 
^“^rs.  Department  of  the  Army,  628 
Pittock  Block,  Portland  5,  Oregon. 
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(8)  Petroleum  vessels.  All  tankers, 
barges,  and  other  floating  equipment, 
used  for  transporting  inflammable  liq¬ 
uids,  either  with  or  without  cargo,  shall 
be  equipped  with  fixed  timber  fenders 
and,  if  not  so  equipped,  shall  have  aboard 
an  adequate  number  of  suitable  fenders 
of  timber,  rubber,  or  rope  which  are  to  be 
placed  between  the  vessel  and  unfend- 
ered  lock  structures.  All  such  barges  or 
other  vessels  navigating  without  power 
within  the  canal  or  locks  must  be  as¬ 
sisted  by  one  or  more  tugs  of  sufficient 
power  to  insure  full  control  at  all  times 
whether  passing  upstream  or  down¬ 
stream  through  the  locks  with  or  with¬ 
out  cargo. 

(9)  Mooring  in  locks.  All  boats, 
barges,  rafts,  and  other  craft  when  in  the 
locks  shall  be  moored  by  head  and  spring 
lines  and  such  other  lines  as  may  be 
necessary  to  the  fastenings  provided  for 
that  purpose;  and  the  lines  shall  not  be 
unloosed  until  the  signal  is  given  for  the 
vessel  to  leave  the  lock. 

(10)  Mooring  while  waiting  for  lock¬ 
age.  The  mooring  of  boats,  tows  or 
other  craft  in  the  approaches  to  the  locks 
where  such  mooring  will  interfere  with 
navigation  or  other  vessels  to  or  from 
the  locks  is  prohibited. 

(11)  Delays.  Boats,  barges,  rafts,  or 
other  craft  must  not  obstruct  navigation 
by  unnecessary  delay  in  entering  or  leav¬ 
ing  the  locks.  "Vessels  failing  to  enter 
the  locks  with  reasonable  promptness, 
when  signaled  to  do  so,  and  vessels  arriv¬ 
ing  at  the  locks  with  their  tows  in  such 
shape  so  as  to  impede  lockage  shall  for¬ 
feit  their  turn. 

(12)  Landing  of  freight.  No  freight 
or  baggage  shall  be  unloaded  on  or  over 
the  walls  of  the  canal  or  locks.  Freight 
and  baggage  consigned  to  the  Willam¬ 
ette  Falls  locks  shall  be  unloaded  only 
at  such  places  as  may  be  provided  for  this 
purpose  or  as  directed  by  the  lock 
master. 

(13)  Refuse  in  canal  or  locks.  No 
refuse  or  other  material  shall  be  thrown 
or  dumped  from  vessels  into  the  canal 
and  locks,  or  deposited  in  the  lock  area, 
or  placed  on  the  berm  of  the  canal  so 
that  it  is  liable  to  be  thrown  or  washed 
into  the  waterway.  Violations  of  this 
subparagraph  shall  be  subject  to  sections 
13  and  16  of  the  River  and  Harbor  Act 
of  March  3,  1899  (33  U.  S.  C.  407,  411). 

(14)  Damage  to  locks  or  other  struc¬ 
tures.  The  regulations  contained  in  this 
section  shall  not  affect  the  liability  of 
the  owners  and  operators  of  vessels  for 
any  damage  caused  by  their  operations 
to  the  locks  or  other  structures.  Persons 
in  charge  of  vessels  and  log  rafts  passing 
through  the  locks  must  use  great  care 
to  prevent  the  vessels  or  log  rafts  from 
striking  any  gate  or  appurtenance 
thereto.  All  boats  or  barges  with  metal 
nosings,  or  projecting  irons,  or  rough 
surfaces,  and  log  rafts  with  dragging 
cables  that  may  damage  any  part  of  the 
lock  structures  will  not  be  permitted  to 
enter  the  locks  unless  said  craft  are  pro¬ 
vided  with  suitable  protective  buffers 
and  fenders  and  log  rafts  are  free  of 
loose,  dragging  cables. 

(c)  Statistics.  Masters  or  pursers  of 
vessels  shall,  upon  each  passage  through 
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the  locks  or  upon  each  passage  to  an 
intermediate  point  of  terminus  within 
the  locks  system,  furnish  the  lock  mas¬ 
ter  with  information  concerning  the 
number  of  passengers,  the  amount  of 
freight,  the  net  registered  tonnage  and 
such  other  statistics  as  may  be  required 
on  the  prescribed  forms  which  shall  be 
furnished  by  the  lock  master  for  this 
purpose.  Failure  to  furnish  such  infor¬ 
mation  shall  be  construed  as  sufficient 
cause  to  refuse  the  offending  vessel 
passage  through  the  locks. 

(d)  Trespass.  No  one  shall  trespass 
on  the  grounds  or  buildings,  and  every¬ 
one  shall  be  deemed  guilty  of  trespass 
within  the  meaning  of  this  paragraph 
who  shall  willfully  or  carelessly  damage 
or  disfigure  the  canal  and  locks  or  any 
part  thereof,  or  any  building  or  appli¬ 
ance  on  the  grounds,  or  who  shall  carry 
on  business  or  trading  of  any  sort,  or 
shall  build  any  fishing  stand  or  lead,  or 
set  any  fish  net  within  the  limits  of  the 
reservation,  or  do  any  act  to  or  on  the 
grounds  or  buildings  which  would  be  rec¬ 
ognized  by  law  as  a  trespass. 

(e)  Definitions.  Except  as  otherwise 
provided  in  subparagraph  (6)  of  para¬ 
graph  (b)  of  this  section,  whenever  such 
a  word  as  “vessel”,  “boat”,  “barge”, 
“raft”,  or  the  like  is  used  in  this  section, 
it  shall  include  all  types  of  floating 
things  which  may  be  subject  to  lockage. 
Failure  to  refer  specifically  to  a  type  of 
floating  thing  by  its  name  shall  not  mean 
exclusion  thereof  from  applicability  of 
this  section. 

(Regs.,  Aug.  11,  1954,  800.211  (Willamette 
River-Willamette  Falls  L  &  D)-ENGW01 
(40  Stat  266;  33  U.  S.  C.  1) 

[seal]  John  A.  Klein, 

Major  General.  U.  S.  Army, 

The  Adjutant  General. 

[F.  R.  Doc.  54-7007;  Filed.  Sept,  8.  1954; 
8:45  a.  m.] 


TITLE  43--PUBLIC  LANDS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

Appendix  C — Public  Land  Orders 
[Public  Land  Order  1001] 

Alaska 

PARTIALLY  REVOKING  PUBLIC  LAND  ORDER 
NO.  103  OF  MARCH  27,  1943 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952,  it  is 
ordered  as  follows: 

Public  Land  Order  No.  103  of  March  27, 
1943,  (11  F.  R.  8364)  withdrawing  an 
area  of  approximately  519,000  acres  of 
public  and  non-public  lands,  including 
small  islands  and  rocks,  in  Alaska  for 
use  of  the  War  Department  for  military 
purposes,  is  hereby  revoked,  except  so 
far  as  such  order  affects  the  following- 
described  land: 

A  tract  of  land  on  the  Alaska  Peninsula 
lying  between  latitude  55 »  06'  N.  and 
Izembek  Bay,  an  arm  of  Bering  Sea;  ^nd 
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between  longitudes  162*  40'  30"  W.  and  162* 
50'  W.,  containing  approximately  49,070 
acres. 

This  order  shall  not  otherwise  become 
effective  to  change  the  status  of  the  re¬ 
leased  lands  until  10:00  a.  m.  on  the  35th 
day  after  the  signing  of  this  order,  at 
which  time  the  lands  shall,  subject  to 
valid  existing  rights  and  the  provisions 
of  existing  withdrawals,  be  opened  to 
settlement  under  the  homestead  laws 
and  if  non-mineral,  to  the  homesite  act 
of  May  26,  1934  (48  Stat.  809;  48  U.  S.  C. 
461),  and  to  those  forms  of  appropria¬ 
tion  only  by  qualified  veterans  of  World 
War  II  and  the  Korean  conflict  for  whose 
service  recognition  is  granted  by  the  act 
of  September  27,  1944  (58  Stat.  747;  43 
U.  S.  C.  279-284),  as  amended,  and  by 
other  qualified  persons  entitled  to  credit 
for  service  under  the  said  act.  Com¬ 
mencing  at  10:00  a.  m.  on  the  126th  day 
after  the  date  of  this  order,  any  of  such 
land  not  settled  upon  by  veterans  or 
other  persons  entitled  to  credit  for  serv¬ 
ice  shall  become  subject  to  settlement 
and  other  forms  of  appropriation  by  the 
public  generally  in  accordance  with  ap¬ 
propriate  laws  and  regulations. 

Veteran’s  preference-right  applica¬ 
tions  under  the  act  of  September  27, 
1944  (58  Stat.  747;  43  U.  S.  C.  279-284) 
as  amended,  may  be  filed  on  or  before 
10:00  a.  m.,  of  the  35th  day  after  the  date 
of  this  order,  and  those  covering  the 
same  land  shall  be  treated  as  though 
simultaneously  filed  at  that  time.  Ap¬ 
plications  filed  under  the  act  after  that 
time  and  during  the  succeeding  91  days 
shall  be  considered  in  the  order  of  filing. 
Applications  by  non-veterans  under  the 
public  land  laws,  filed  on  or  before  10:00 
a.  m.,  of  the  126th  day  after  the  date  of 
this  order  shall  be  treated  as  though 
simultaneously  filed  at  that  time,  where 
the  applications  are  for  the  same  lands; 
otherwise,  priority  of  filing  shall  govern. 

Of  the  released  lands,  and  area  of 
278,630  acres,  more  or  less,  is  included  in 
an  application  for  withdrawal  filed  by 
the  Fish  and  Wildlife  Service.  With  re¬ 
spect  to  such  lands,  applications  under 
the  public-land  laws  will  be  suspended 
in  accordance  with  43  CFR  295.10  until 
final  action  on  the  application  for  with¬ 
drawal  has  been  taken. 

Applications  for  the  lands,  which  shall 
be  filed  in  the  Land  Office,  Bureau  of 
Land  Management,  Anchorage,  Alaska, 
shall  be  acted  upon  in  accordance  with 
,  the  regulations  contained  in  §  295.8  of 
*  Title  43  of  the  Code  of  Federal  Regula¬ 
tions  to  the  extent  that  such  regulations 
are  applicable.  Applications  under  the 
homesite  or  homestead  laws  shall  be  gov¬ 
erned  by  the  regulations  contained  in 
Parts  64  to  66,  inclusive,  of  Title  43  of 
the  Code  of  Federal  Regulations. 

Inquiries  concerning  the  lands  shall  be 
addressed  to  the  Manager,  Land  Office, 
Bureau  of  Land  Management,  Anchor¬ 
age,  Alaska. 

September  2,  1954. 

Orme  Lewis, 

Assistant  Secretary  of  the  Interior, 

[P.  R.  Doc.  64-7008;  Filed.  Sept.  8,  1954; 

•  8:45  a.  m.J 


TITLE  47— TELECOMMUNI¬ 
CATION 

Chapter  l~Federal  Communications 
Commission 

(Docket  No.  10743;  PCC  54-1107] 
(Rules  Arndt.  16-10] 

Part  16 — Land  Transportation  Radio 
■  Services 

MOTOR  CARRIER  RADIO  SERVICE 

In  the  matter  of  amendment  of  Part 
16,  rules  governing  Land  Transportation 
Radio  Services,  to  establish  a  Motor  Car¬ 
rier  Radio  Service  and  to  make  other 
related  changes;  Docket  No.  10743. 

1.  This  proceeding  was  commenced  on 
November  4,  1953,  by  a  notice  of  pro¬ 
posed  rule  making  (18  F.  R.  7255).  The 
Commission  in  this  Notice  proposed  to 
amend  Part  16  of  its  rules  so  as  to  create 
a  Motor  Carrier  Radio  Service  which 
would  replace  the  Highway  Truck,  Inter¬ 
city  Bus  and  Urban  Transit  Radio  Sei*v- 
ices  presently  set  up  as  three  separate 
services.  The  proposal  sought  to 
satisfy  a  need  of  the  trucking  industry 
for  intracity  communication  and  gen¬ 
erally  to  achieve  greater  frequency 
utilization,  wider  use  of  radio  and  simpli¬ 
fication  of  administration  by  combining 
the  three  separate  services  into  one. 

2.  Interested  persons  were  allowed  a  two 
months  period  for  filing  comments. 
This  period  has  now  expired.  Com¬ 
ments  were  filed  by  individual  licensees, 
equipment  manufacturers  and  trade 
associations.  These  comments  are  dis¬ 
cussed  below. 

3.  On  the  ba.sis  of  the  comments  and 
the  experience  gained  from  administer¬ 
ing  the  Highway  Truck  and  the  other 
services  involved,  we  have  concluded 
that  the  objectives  which  we  have  been 
seeking  to  acomplish  will  be  best 
achieved  by  adopting,  at  this  time,  the 
proposed  new  Motor  Carrier  Radio  Serv¬ 
ice  in  part.  The  new  service,  as  made 
final  herein,  will  replace  the  intercity 
Bus  and  Urban  Transit  Radio  Services. 
With  respect  to  the  Highway  Truck 
Radio  Service,  .we  are  initiating  further 
rule  making  which  proposes  to  include 
it  in  the  new  Motor  Carrier  Radio  Serv¬ 
ice  with  changes  in  the  eligibility  pro¬ 
visions  and  frequency  allocation. 

4.  The  proposed  rules  applicable  to 
the  use  of  radio  by  common  and  contract 
carriers  of  persons  (formerly  Intercity 
Bus  and  Urban  Transit  Radio  Services) 
contemplated  that  the  same  frequencies 
would  be  available  to  both  urban  transit 
vehicles  and  intercity  buses.  The  Amer¬ 
ican  Transit  Association  (ATA)  and  the 
National  Bus  Communications,  Inc. 
(NBCI),  objected  to  this  aspect  of  the 
proposal.  Their  opposition  may  be 
briefly  summarized  as  follows: 

The  sharing  of  frequencies  between 
intercity  and  urban  carriers  is  imprac¬ 
ticable  because  the  functions  of  the  tw'o 
services  and  their  use  of  radio  differ 
materially.  TTie  former  uses  radio  pri¬ 
marily  for  communications  with  buses 
outside  urban  areas  to  insure  the  safe 
and  efficient  conduct  of  the  carriers’ 
highway  operation.  The  latter  uses  it 


chiefly  within  a  metropolitan  area  for 
communications  between  the  terminals 
and  supervisory  and  maintenance  ve¬ 
hicles.  The  areas  covered  by  the  oper¬ 
ations  of  intercity  buses  in  most  cases 
overlap  those  of  urban  transit.  Because 
of  this,  both  comments  expressed  fear 
that  the  proposed  sharing  of  frequencies 
would  lead  to  serious  interference  and 
degradation  of  service. 

5.  In  the  light  of  these  comments  we 
have  revised  the  proposed  allocation  so 
as  to  provide  two  separate  groups  of 
frequencies  available  for  exclusive  as¬ 
signment  to  urban  transits  and  inter¬ 
city  carriers,  respectively. 

6.  Specifically,  w'e  have  allocated  four 
frequencies  in  the  44.46  to  44.58  Me  band 
for  use  by  urban  transits.  This  num¬ 
ber  of  exclusive  frequencies  in  the  44  Me 
band  is  sufficient  to  satisfy  the  require¬ 
ments  of  these  users. 

7.  With  respect  to  the  frequency  re¬ 
quirements  of  intercity  carriers,  the 
National  Bus  Communications,  Inc., 
requested  that  these  carriers  be  allo¬ 
cated  a  minimum  of  ten  frequencies  in 
the  43.90  to  44.26  Me  band,  where  the 
present  assignments  in  the  Intercity  Bus 
Radio  Service  are  mainly  concentrated. 

8.  As  proposed  in  the  notice,  intercity 
and  urban  carriers  w’ould  share  the 
eleven  frequencies  between  44.18  Me  and 
44.58  Me.  Since  four  of  these  frequen¬ 
cies  (44.46  Me  to  44.58  Me)  are  being 
exclusively  allocated  to  urban  carriers, 
we  must  look  elsewhere  for  three  fre¬ 
quencies  if  the  request  of  the  NBCI  for 
ten  frequencies  is  to  be  satisfied.  It  is 
desirable  that  these  additional  frequen¬ 
cies  be  adjacent  to  the  others  allocated 
to  intercity  carriers.  We  propose,  there¬ 
fore,  to  obtain  these  frequencies  by  shift¬ 
ing  to  intercity  carriers  three  of  the 
frequencies  (44.06  Me,  44.10  Me  and  44.14 
Me)  proposed  in  the  Notice  for  use  by 
trucks.*  Although  the  NBCI  appears  to 
have  justified  the  intercity  carriers’  need 
for  approximately  ten  exclusive  frequen¬ 
cies  in  the  44  Me  band,  we  believe  that 
in  the  forthcoming  further  rule  making 
proceeding  in  this  docket,*  the  trucking 
industry  should  have  an  additional  op¬ 
portunity  to  compete  wuth  the  buses  for 
the  allocation  of  these  frequencies.  Ac¬ 
cordingly,  the  ten  frequencies  between 
44.06  Me  and  44.42  Me  are  being  allocated 
for  use  by  intercity  passenger  carriers 
with  a  proviso  that  the  frequencies  44.06, 
44.10  and  44.14  Me  remain  subject  to 
the  outcome  of  the  further  rule  making 
proceeding  hereby  instituted  and  shall 
not  be  assigned  to  any  applicant  until 
the  conclusion  of  that  proceeding. 

9.  Those  licensees  who  as  a  result  of 
the  reallocation  of  frequencies  ordered 
herein  will  have  to  shift  from  one  fre¬ 
quency  to  another  are  given  until  60  days 
prior  to  the  expiration  of  their  license  to 
accomplish  this  change.  In  view  of  the 
comparatively  small  cost  involved  in  such 
a  shift  we  do  not  feel  that  a  longer  amor- 


^  The  35  Me  frequencies  presently  utilised 
by  the  trucking  Industry  are  in  the  process 
of  being  shifted  ’to  the  Special  Industriu 
Radio  Services  (see  Dockets  9703  and  10742). 

*  See  paragraphs  15-18  infra  and  the  Noti« 
of  Further  Proposed  Rule  Making  adopts 
today  in  this  docket. 
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tization  period  is  indicated.  It  should 
be  noted  that  in  Dockets  9703  and  10742 
we  proposed  to  grant  a  five  year  amor¬ 
tization  period  only  to  those  licensees 
who  would  become  altogether  ineligible 
under  the  new  Special  Industrial  rules. 

10.  We  have  been  requested  to  provide 
a  pair  of  frequencies  in  the  450-460  Me 
band  for  the  operational  fixed  require¬ 
ments  of  intercity  passenger  carriers. 
This  request  raises  a  broad  question  con¬ 
cerning  the  utilization  of  the  450-460 
Me  band  for  fixed  operations  in  the  land 
transportation  services.  It  will  be  noted 
that  fixed  operations  have  been  accom¬ 
modated  in  this  band  on  a  secondary 
basis  in  the  industrial  services  but  not  in 
the  land  transportation  services.  The 
question  of  the  desirability  of  the  latter 
use  is  beyond  the  scope  of  this  proceed¬ 
ing.  We  feel,  therefore,  that  it  would  be 
premature  now  to  allocate  any  frequen¬ 
cies  in  this  band  for  operational  fixed 
use  by  intercity  passenger  carriers. 

11.  Comments  have  been  filed  urging 
the  Commission  to  adopt  a  general  allo¬ 
cation  of  frequencies  available  for  as¬ 
signment  to  all  stations  in  the  Motor 
Carrier  Radio  Service  without  regard  to 
whether  they  are  carriers  of  property  or 
passengers.  For  the  reasons  already  dis¬ 
cussed  and  because  the  communication 
needs  of  property  and  passenger  carriers 
differ,  we  believe  that  such  a  general 
allocation  would  be  impracticable. 

12.  It  has  been  recommended  that  the 
Commission  adopt  certain  standards  for 
licensing  operational  fixed  stations  in 
the  72-76  Me  band.  This  matter  was 
the  subject  of  a  recently  completed  rule 
making  proceeding  where  the  criteria  for 
the  authorization  and  use  of  frequencies 
within  this  band  have  been  adopted. 
(See  Report  and  Order  in  Docket  10315, 
PCC  54-814,  released  July  2,  1954.) 

13.  Objections  have  been  recorded  to 
the  proposed  consideration  of  requests 
for  point-to-point  facilities  on  a  case-by- 
(»se  basis.  As  stated  in  the  proposed 
rule  (§  16.253),  extensive  licensing  of 
these  facilities  must  await  further  de¬ 
velopment  of  the  Commission’s  micro¬ 
wave  program.  Similarly,  it  would  be 
premature  to  allocate  the  frequencies  to 
the  new  service  on  a  20  kc  channel  sepa¬ 
ration  basis,  as  recommended  in  one  of 
the  comments. 

14.  The  foregoing  disposes  of  the  com¬ 
ments  directed  to  the  portion  of  the  pro¬ 
posal  applicable  to  urban  transit  and 
intercity  passenger  carriers  which  is  be¬ 
ing  adopted  herein.  The  final  text  of 
the  rules,  which  includes  the  changes  in 
toe  allocation  of  frequencies  discussed 
above,  is  set  forth  below. 

15.  The  remaining  comments  were  ad¬ 
dressed  to  the  proposed  use  of  radio  by 
carriers  of  property,  i.  e.,  the  trucking 
industry.  We  are  not  adopting  this  part 
of  the  proposal. 

16.  Presently  the  use  of  radio  by  the 
Jacking  industry  is  governed  by  the 
Highway  Truck  Radio  Service.  The 
service  is  designed  primarily  to  provide 
communication  along  intercity  high- 
J^ays  for  trucks  operating  on  a  route 
^is;  communications  within  “a  single 
metropolitan  area”  are  prohibited. 
516.301).  Both  common  and  con- 
‘toct  carriers  as  well  as  the  private 


trucks  owned  by  the  non-trucking  busi¬ 
ness  concerns  are  eligible  in  this  service. 

17.  The  outstanding  proposal,  in  addi¬ 
tion  to  including  this  service  in  the  new 
Motor  Carrier  Radio  Service,  proposed 
(1)  to  eliminate  the  restriction  on  com¬ 
munications  within  metropolitan  areas, 
in  order  to  accommodate  the  need  of  the 
trucking  industry  for  such  communica¬ 
tions;  and  (2)  to  transfer  the  trucking 
operations  other  than  those  of  common 
and  contract  carriers  to  the  Special  In¬ 
dustrial  Radio  Service  (Part  11  of  the 
rules)  together  with  six  of  the  seven* 
frequencies  now  allocated  exclusively  to 
the  Highway  Truck  Service  (see  the 
notice  of  proposed  rule  making  in  Dock¬ 
ets  9703  and  10742).  The  transfer  was 
predicated  on  the  theory  that,  on  the 
basis  of  the  functions  performed,  the 
persons  who  are  not  engaged  in  the 
trucking  business  as  such,  but  operate 
trucks  only  as  an  adjunct  to  their  regu¬ 
lar  business,  i.  e.,  the  private  truckers 
should  be  licensed  in  one  of  the  indus¬ 
trial  services  rather  than  a  land  trans¬ 
portation  service.  The  proposed  separa¬ 
tion  of  these  two  types  of  the  trucking 
functions  received  favorable  comments 
and  we  are  retaining  this  concept.  These 
comments,  however,  which  were  direct¬ 
ed  toward  the  substantive  merits  of  the 
proposal  as  it  would  apply  to  the  private 
truckers  will  be  considered  in  connection 
with  the  proceeding  in  Dockets  9703  and 
10742  and  need  not  be  dealt  with  here. 

18.  Our  decision  not  to  adopt  the  out¬ 
standing  proposal  to  the  extent  that  it 
would  apply  to  carriers  of  property  is 
based  on  the  following  considerations: 
The  proposal,  by  lifting  the  existing 
limitation  on  communications  within  a 
single  metropolitan  area,  would  permit 
a  host  of  miscellaneous  cartage  and  de¬ 
livery  vehicles  in  every  city  to  qualify  in 
the  new  service.  Such  widespread  use 
for  dispatching,  pickups  and  deliveries 
would  soon  result  in  overloading  the 
frequencies,  degrading  the  service  and 
seriously  impairing  its  usefulness.  While 
the  trucking  industry  presently  operating 
in  the  Highway  Truck  Service  appears 
to  have  a  requirement  for  intracity  use 
of  radio  and  we  intended  to  answer  that 
need  in  our  proposal,  we  had  no  evidence 
of  the  existence  of  a  similar  need  on  the 
part  of  the  above-mentioned  purely  local 
operators  of  delivery  services.  Nor  have 
they  shown  a  need  in  this  proceeding. 
Similarly,  we  have  no  suflBcient  evidence 
that  such  need  as  the  trucking  industry 
may  have  for  intracity  use  of  radio  may 
not  be  adequately  met  by  something  less 
than  a  complete  removal  of  the  existing 
metropolitan  area  restriction.  Finally, 
we  are  unable  on  this  record  to  determine 
which  frequencies  are  best  suited  for 
these  intracity  communication  needs.  It 
would  appear  that  these  needs  could  in 
many  cases  be  met  by  the  use  of  the 
frequencies  in  the  450-460  Me  band,  with 
the  43  Me  frequencies  used  only  for 
longer  range  communication. 

19.  Accordingly,  it  is  ordered  that,  pur¬ 
suant  to  the  authority  contained  in  sec- 

•  The  seventh  frequency,  35.98  Me,  has 
recently  been  allocated  to  the  Automobile 
Emergency  Radio  Service.  £>ocket  10744, 
FCC  54-556,  released  AprU  29,  1954. 


tions  4  (i)  and  303  of  the  Communica¬ 
tions  Act  of  1934,  as  amended.  Part  16 
of  the  Commission’s  rules  is  amended, 
effective  October  15,  1954,  as  set  forth 
below. 

(Sec.  4,  48  Stat.  1066,  as  amended:  47  U.  S.  C. 
154.  Interprets  or  applies  sec.  303;  48  Stat. 
1082,  as  amended;  47  U.  S.  C.  303) 

Adopted:  September  1,  1954. 

Released;  September  3,  1954. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

Amend  Part  16,  rules  governing  Land 
Transportation  Radio  Services  as  fol¬ 
lows: 

1.  In  §  16.6  Definition  of  terms,  delete 
the  present  terms  and  definitions  in  par¬ 
agraphs  (g),  and  (u)  and  substitute 
therefor  the  following  new  definitions 
and  add  a  new  paragraph  (x) : 

(g)  Motor  Carrier  Radio  Service.  A 
radiocommunication  service  for  use  in 
connection  with  the  operation  of  a  motor 
carrier.  As  used  in  this  part,  the  term 
‘‘motor  carrier”  means  any  streetcar, 
bus  or  other  land  motor  vehicle  operated 
by  a  common  or  contract  carrier  and 
used  for  the  transportation  of  passen¬ 
gers:  Provided,  however.  That  motor  ve¬ 
hicles  used  as  taxicabs,  school  buses,  or 
for  sightseeing  purposes  or  as  livery  ve¬ 
hicles  are  not  included  within  the  mean¬ 
ing  of  this  term  as  used  in  the  Motor 
Carrier  Radio  Service. 

*  *  •  •  • 

(u)  Common  carrier.  As  used  in  the 
Motor  Carrier  Radio  Service  any  person 
who  holds  himself  out  to  the  general  pub¬ 
lic  to  engage  in  the  transportation  of 
passengers  by  motor  carrier  for  compen¬ 
sation  as  a  regular  occupation  or  busi¬ 
ness. 

*  *  •  •  • 

(x)  Contract  carrier.  As  used  in  the 
Motor  Carrier  Radio  Service,  any  person 
who  under  individual  contracts  or  agree¬ 
ments  engages  in  the  transportation  of 
passengers  by  motor  carrier  for  compen¬ 
sation  as  a  regular  occupation  or  bus¬ 
iness. 

2.  Delete  Subpart  J  (§§  16.451  through 
16.454)  Urban  Transit  Radio  Service. 

3.  Delete  the  title  and  text  of  Sub¬ 
part  F  (§§16.251  through  16.255)  Inter¬ 
city  Bus  Radio  Service,  and  substitute 
the  following; 

SUBPART  F — MOTOR  CARRIER  RADIO  SERVICE 
Sec. 

16.251  Eligibility  for  license. 

16.252  Frequencies  available  for  base  and 

and  mobile  stations. 

16.353  Frequencies  available  for  operational 
fixed  stations. 

16.254  Limitation  on  installation  of  mobile 
units. 

Authority:  §§  16.251  to  16.254  issued  under 
sec.  4,  48  Stat.  1066,  as  amended;  47  U.  S.  C. 
154.  Interprets  or  applies  sec.  303;  48  Stat. 
1082,  as  amended:  47  U.  S.  C.  303. 

§  16.251  Eligibility  for  license.  Au¬ 
thorizations  for  stations  in  the  Motor 
Carrier  Radio  Service  will  be  issued  only 
to: 
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(a)  Persons  regularly  engaged  in  the 
operation  of  a  common  or  contract  car¬ 
rier  transportation  service  by  motor 
carrier.  F^r  the  purpose  of  establishing 
eligibility  under  this  paragraph,  a  certi¬ 
fied  copy  of  a  certificate  of  public  con¬ 
venience  and  necessity  issued  by  the 
Interstate  Commerce  Commission,  or 
similar  document  issued  by  a  state  or 
local  regulatory  body  will  be  accepted. 
If  such  certificate  is  not  available,  com¬ 
plete  details  of  applicant’s  operations, 
including  a  satisfactory  explanation  of 
why  such  a  certificate  is  not  available, 
must  be  submitted. 

(b)  A  non-profit  corporation  or  asso¬ 
ciation  organized  for  the  purpose  of  fur¬ 
nishing  a  radiocommunication  service  on 
a  cost-sharing  basis  solely  to  persons  who 
are  actually  engaged  in  the  activities 
set  forth  in  paragraph  (a)  of  this  sec¬ 
tion. 

§  16.252  Frequencies  available  for 
base  and  mobile  stations,  (a)  The  fol¬ 
lowing  frequencies  are  available  to  the 
Motor  Carrier  Radio  Service  for  assign¬ 
ment  to  base  stations  and  mobile  stations 
of  common  and  contract  carriers  of  pas¬ 
sengers  operating  between  urban  areas. 


Me 

Me 

44  .00  * 

44.26 

44.10  » 

44.30 

44.14  » 

44.34 

44.18 

44.38 

44.22 

44.42 

*  Subject  to  the  outcome  of  the  further 
rule  making  proceeding  in  Docket  10743.  » 

(b)  The  following  frequencies  are 
available  to  the  Motor  Carrier  Radio 
Service  for  assignment  to  base  stations 
and  mobile  stations  of  common  and  con¬ 
tract  carriers  of  passengers  within  a 
single  urban  area. 

Me  Me 

44  46  44.54 

44.50  44.58 

(c)  The  following  frequencies  are 
available  to  the  Motor  Carrier  Radio 
Service  on  a  shared  basis  with  other 
services,  for  assignment  to  base  stations 
and  mobile  stations  of  common  and  con¬ 
tract  carriers  of  passengers  within  a 
single  urban  area. 


Me 

Me 

30.66 

30.94 

30.70 

30.98 

30.74 

31.02 

30.78 

31.06 

30.82 

31.10 

30.86 

30.90 

31.14 

(d)  The  following 

frequencies  are 

available  to  all  persons  eligible  in  the 
Motor  Carrier  Radio  Service  on  a  shared 
basis  w’ith  other  services,  for  assignment 
to  base  stations  and  mobile  stations  un¬ 
der  the  terms  of  a  developmental  author- 

ization  only: 

Base  and  Mobile 

Mobile  Only 

Me 

Me 

452.65 

457.65 

452.75 

457.75 

452.85 

457.85 

452.95 

457.95 

§  16.253  Frequencies  available  for  op- 
erational  fixed  stations,  (a)  Frequencies 
listed  in  this  Section  are  available  for 
assignment  for  fixed  service  operations 
in  this  service  on  a  limited  basis;  how¬ 
ever,  extensive  licensing  of  point-to- 
point  systems  must  await  further 
development  of  the  Commission’s  micro- 
wave  program.  Accordingly,  requests 
for  point-to-point  facilities  will  be  con¬ 
sidered  on  a  case-by-case  basis.  In  gen¬ 
eral,  requests  for  such  point-to-point 
facilities  should  clearly  establish  either 
(1)  that  a  number  of  fixed  stations  at 
permanent  locations  are  required  to  pro¬ 
vide  communications  between  isolated 
establishments  or  from  such  establish¬ 
ments  to  points  at  which  established 
communication  facilities  are  available, 
or  (2)  that  the  use  of  a  remotely  located 
base  station,  with  which  a  requested  fixed 
control  and  fixed  relay  link  is  proposed 
to  be  used,  is  necessary  to  maintain  com¬ 
munications  with  mobile  units  for  the 
conduct  of  authorized  communications. 
Point-to-point  facilities  will  not  be  au¬ 
thorized  for  the  transmission  of  any  type 
of  signal  or  communication  between  two 
locations  within  the  same  Standard 
Metropolitan  Area  except  for  the  purpose 
of  providing  a  fixed  control  and  fixed 
relay  link  where  the  remote  placement 
of  a  base  station  has  been  justified. 

(b)  Subject  to  the  conditions  that  no 
harmful  interference  will  be  caused  to 


reception  of  television  channel  No.  4  or  5, 
the  following  frequencies  are  available 
for  assignment  to  operational  fixed  sta¬ 
tions  in  the  Motor  Carrier  Radio  Service 


a  shared 

basis 

with  Other 

services 

Me 

Me 

Me 

Me 

72.02 

72.82 

73.62 

74.42 

72.06 

72.86 

73.66 

74.46 

72.10 

72.90 

73.70 

74.50 

72.14 

72.94 

73.74 

74.54 

72.18 

72.98 

73.78 

74.58 

72.22 

73.02 

73.82 

75.42 

72.26 

73.06 

73.86 

75.46 

72.30 

73.10 

73.90 

75.50 

72.34 

73.14 

73.94 

75.54 

72.38 

73.18 

73.98 

75.58 

72.42 

73.22 

74.02 

75.62 

72.46 

73.26 

74.06 

75.66 

72.50 

73.30 

74.10 

75.70 

72.54 

73.34 

74.14 

75.74 

72.58 

73.38 

74.18 

75.78 

72.62 

73.42 

74.22 

75.82 

72.66 

73.46 

74.26 

75.86 

72.70 

73.50 

74.30 

75.90 

72.74 

73.54 

74.34 

75.94 

72.78 

73.58 

74.38 

75.98 

(c)  Frequencies  in  the  bands  listed 
below  are  available  for  assignment  to 
operational  fixed  stations  in  the  Motor 
Carrier  Radio  Service  on  a  shared  basis 
W'ith  other  services,  under  the  terms  of 
a  developmental  grant  only;  the  exact 
frequency  and  the  authorized  bandwidth 
will  be  specified  in  the  authorization: 


Me 

952-960 
1850-1990 
2100-2200 
2450-2500  ‘ 
2500-2700 


Me 

6575-6875 
9800-9900 
12.200-12,700 
16,000-18,000 » 
26,000-30,000 


*  Use  of  frequencies  in  the  bands  2450-2500 
and  17,850-18,000  Me  is  subject  to  no  protec¬ 
tion  from  interference  due  to  the  operation 
of  industrial,  scientific,  and  medical  devices 
on  the  frequencies  2450  and  18,000  Me. 


§  16.254  Limitation  on  installation  of 
mobile  units.  Mobile  units  authorized 
in  this  service  may  be  installed  only  in 
vehicles  used  for  the  carriage  of  passen¬ 
gers  and/or  property,  and  in  vehicles 
used  to  supervise,  tow,  repair  and  main¬ 
tain  such  vehicles  and,  in  the  case  of 
streetcar  systems,  associated  trackage, 
rights-of-way  and  electric  power  facil¬ 
ities,  if  any. 

[P.  R.  Doc.  54-7051;  Piled,  Sept.  8,  1954; 

8:55  a.  m.] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  987  ] 

[Docket  No.  AO  252] 

Handling  of  Milk  in  the  Central 
Mississippi  Marketing  Area 

DECISION  WITH  RESPECT  TO  PROPOSED 
MARKETING  AGREEMENT  AND  ORDER 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure,  as  amended,  governing  pro¬ 
ceedings  to  formulate  marketing  agree¬ 


ments  and  marketing  orders  (7  CFR  Part 
900),  a  public  hearing  was  conducted  at 
Jackson,  Mississippi,  on  March  15-19, 
1954,  pursuant  to  notice  thereof  which 
was  issued  February  16,  1954  (19  F.  R. 
978),  upon  a  proposed  marketing  agree¬ 
ment  and  order  regulating  the  handling 
of  milk  in  the  Central  Mississippi 
marketing  area. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Agri¬ 
cultural  Marketing  Service,  on  Aug^t 
12,  1954,  filed  with  the  Hearing  Clerk, 
United  States  Department  of  Agriculture, 
his  recommended  decision.  Said  deci¬ 
sion  containing  notice  of  opportunity  to 


file  written  exceptions  thereto  was  pub¬ 
lished  in  the  Federal  Register  on  July 
10.  1954  (19  P.  R.  4235). 

Within  the  period  reserved  therefor, 
interested  parties  filed  exceptions  to 
certain  of  the  findings,  conclusions  and 
actions  recommended  by  the  Deputy 
Administrator.  In  arriving  at  the  find¬ 
ings,  conclusions,  and  regulatory  pro* 
visions  of  this  decision,  each  of  such 
exceptions  was  carefully  and  fully  con¬ 
sidered  in  conjunction  with  the  record 
evidence  pertaining  thereto.  To  the 
extent  that  findings,  conclusions  and  ac¬ 
tions  decided  upon  herein  are  at  vari¬ 
ance  with  any  of  the  exceptions,  such 
exceptions  are  overruled. 


Thursday,  September  9,  1954 
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To  the  extent  that  suggested  findings  milk  and  chocolate  milk  drinks.  These  mately  one-half  of  the  Grade  A 
and  conclusions  proposed  by  interested  two  products  made  up  more  than  12  per-  producers  supplying  milk  to  the  Central 
persons  are  inconsistent  with  the  find-  cent  of  the  total  sales  of  fluid  milk  and  Mississippi  market  are  located  in  coun- 
ings  and  conclusions  contained  herein,  fluid  milk  products  by  handlers.  The  ties  that  form  a  Grade  A  milkshed  which 
the  specific  or  implied  requests  to  make  State  Health  Regulations  require  that  serves  plants  directly  engaged  in  the 
such  findings  and  reach  such  conclusions  milk  solids  used  for  such  purposes  be  de-  interstate  shipment  of  milk, 
are  denied  on  the  basis  of  the  facts  found  rived  from  Grade  A  milk.  Plants  All  Mississippi  producers  of  Grade  A 
and  stated  in  connection  with  the  con-  located  in  the  Chicago  and  Wisconsin  milk  must  conform  to  the  health  inspec- 


clusions  herein  set  forth. 

The  material  issues  of  record  related 
to: 

1.  Whether  the  handling  of  milk  in 
the  market  is  in  the  current  of  interstate 
commerce  or  directly  burdens,  obstructs 
or  affects  interstate  commerce  in  milk  or 
its  products; 

2.  Whether  marketing  conditions  jus¬ 
tify  the  issuance  of  a  marketing  agree¬ 
ment  or  order;  and 

3.  If  an  order  is  issued  what  its  pro¬ 
visions  should  be  with  respect  to: 

(a)  The  scope  of  regulation; 

(b)  The  classification  of  milk; 

(c)  The  level  and  method  of  deter¬ 
mining  class  prices; 

(d)  The  method  to  be  used  in  distrib¬ 
uting  proceeds  to  producers;  and 

(e)  Administrative  provisions. 

Findings  and  conclusions.  Upon  the 

evidence  adduced  at  the  hearing  and  the 
record  thereof,  it  is  hereby  found  and 
concluded  that: 

1.  Character  of  commerce.  Milk 
which  would  be  regulated  under  the  pro¬ 
posed  marketing  agreement  and  order  is 
in  the  current  of  interstate  commerce  or 
directly  burdens,  obstructs  or  affects 
interstate  commerce  in  milk  or  its 
products. 

The  marketing  area  specified  in  the 
1  proposed  order,  hereinafter  knowm  as  the 
Central  Mississippi  marketing  area,  in¬ 
cludes  all  of  the  territory  within  the 
counties  of  Claiborne,  Copiah,  Covington, 
Forrest,  Hinds,  Jasp>er,  Jefferson  Davis, 
Jones,  Madison,  Marion,  Perry,  Rankin, 
Scott,  Simpson,  Smith,  Walthall,  War¬ 
ren,  Wayne,  Lamar  (except  beat  2 
thereof),  and  Lawrence  (except  beats  1, 

2  and  3  thereof).  Approximately  800 
dairy  farmers,  located  in  more  than  30 
Mississippi  counties,  supply  more  than 
80  million  pounds  of  milk  annually  to 
fluid  milk  plants  primarily  for  disposi¬ 
tion  to  consumers  in  this  area.  This 
milk  is  purchased  in  competition  with 
milk  which  is  marketed  outside  the  State 
of  Mississippi  and  it  is  sold  in  competi¬ 
tion  with  milk  and  milk  products  pro¬ 
duced  in  other  States. 

Some  of  the  Class  I  milk  marketed  in 
the  Central  Mississippi  area  comes  from 
out-of-State  sources.  Handlers  who 
would  be  regulated  under  the  proposed 
order  find  it  necessary  in  order  to  fill  the 
Deeds  of  their  fluid  or  Class  I  markets  to 
supplement  the  milk  received  from  pro¬ 
ducers  with  milk  or  products  of  milk 
from  outside  sources.  These  supple¬ 
mental  supplies  are  handled  in  the  same 
plants  and  commingled  with  producer 
•Diik.  The  supplemental  supplies  may, 
and  do,  come  from  sources  outside  the 
State  of  Mississippi. 

The  record  discloses  that  handlers 
•crving  the  Central  Mississippi  market- 
^  area  import  dry  milk  solids  to  sup¬ 
plement  local  supplies.  Such  imports 
are  used  primarily  to  produce,  or  build 
dp  the  nonfat  solids  content  of,  butter- 


areas  have  been  approved  by  the  Missis¬ 
sippi  Health  Department  as  sources  of 
supply.  Complete  data  on  the  volume  of 
nonfat  milk  solids  used  by  handlers  in 
the  proposed  marketing  area  are  not 
available.  The  record  shows,  however, 
that  nearly  all  the  handlers  are  using 
supplemental  supplies  of  such  solids  and 
that  their  use  is  more  frequent  during  the 
fall  and  winter  months  when  receipts 
of  milk  from  farmers  are  at  their  lowest 
point.  A  comparison  of  actual  data 
showing  receipts  and  sales  in  the  dif¬ 
ferent  sections  of  the  proposed  market¬ 
ing  area  indicates  that  substantial  quan¬ 
tities  of  nonfat  solids  are  used.  In  the 
Jackson  market,  for  example,  during 
January  and  the  months  of  October 
through  December  of  1951,  handlers  sold 
an  average  of  230,000  pounds  monthly  of 
fluid  milk  and  fluid  milk  products,  in¬ 
cluding  cream,  in  excess  of  their  total 
receipts  of  fluid  milk  from  producers  and 
plants  both  in  and  out  of  the  State, 
Fluid  sales  in  the  Laurel-Ellisville  por¬ 
tion  of  the  marketing  area  also  exceeded 
fluid  receipts  during  three  months  of 
1951.  Under  the  health  regulations, 
such  differences  would  need  be  derived 
from  nonfat  solids  from  Grade  A  sources 
in  the  Chicago  or  Wisconsin  areas.  Al¬ 
though  these  comparisons  do  npt  reflect 
the  full  extent  of  the  use  of  Grade  A 
nonfat  solids,  they  nevertheless  show 
that  substantial  quantities  of  milk  sold 
by  handlers  are  derived  from  interstate 
sources. 

Approvals  to  ship  Grade  A  milk  into 
Mississippi  have  been  extended  by  the 
State  Health  Department  to  plants  in 
several  states,  including  Wisconsin,  In¬ 
diana  and  Ohio.  Health  Department  of¬ 
ficials  testified  that  Grade  A  bulk  milk 
shipments  have  been  received  in  the  pro¬ 
posed  area  in  the  past  from  these  plants 
when  required. 

A  milk  plant  located  in  New  Orleans, 
Louisiana,  bottles  milk  which  is  pur¬ 
chased  by  a  retail  store  chain  and  hauled 
to  Forrest  County,  Mississippi,  for  sale  to 
consumers  through  stores  located  in  that 
portion  of  the  proposed  marketing  area. 
Milk  from  this  same  plant  is  sold  in 
southwestern  Mississippi  in  competition 
with  milk  sold  by  handlers  who  would  be 
regulated  pursuant  to  the  proposed  order. 
Milk  bottled  on  the  gulf  coast  by  a  dealer 
who  would  be  a  handler  under  this  pro¬ 
posed  order  is  sold  on  a  milk  route  in 
Jones  County.  Routes  from  the  same 
plant  in  which  this  milk  is  bottled  serve 
customers  in  the  State  of  Alabama.  One 
plant  located  in  Washington  County, 
w'hich  serves  the  proposed  marketing 
area,  received  shipments  of  special  milk 
from  the  State  of  Wisconsin  from  June 
to  December  1953. 

A  large  portion  of  the  milk  purchased 
within  Mississippi  for  sale  as  Class  I 
milk  in  the  proposed  marketing  area  is 
bought  in  competition  with  milk  pur¬ 
chased  for  sale  in  other  States.  Approxi- 


tion  requirements  of  the  State  Board  of 
Health,  which  are  uniform  throughout 
the  State.  It  is  relatively  easy,  by  virtue 
of  their  l(x;ation  and  health  approval,  for 
farmers  having  Grade  A  approval  to 
shift  sales  of  milk  between  these  alter¬ 
native  outlets  in  response  to  prices  of¬ 
fered.  The  record  shows  that  there  has 
been  shifting  of  producers  between  plants 
in  those  counties  where  such  alternative 
outlets  are  available.  Important  com¬ 
petition  of  this  nature  occurs  in  the 
southern  portion  of  the  State.  Three 
plants  located  in  the  southern  portion  of 
the  Central  Mississippi  milkshed  supply 
milk  to  New  Orleans  handlers.  These 
plants  are  regulated  under  Federal  Order 
No.  42.  Another  plant  located  in  this 
same  area  has  been  shipping  milk  to 
Texas  markets  for  fluid  use. 

These  four  plants  receive  milk  from 
more  than  a  thousand  producers,  most 
of  whom  are  located  in  Mississippi.  More 
than  400  of  these  producers  are  located 
in  Walthall,  Lincoln,  Forrest,  Marion, 
and  Lamar  Counties,  More  than  150 
Central  Mississippi  producers  are  located 
in  these  counties. 

Gulf  coast  handlers  located  in  Missis¬ 
sippi  who  distribute  milk  on  routes  in 
competition  with  New  Orleans  and  other 
handlers,  and  whose  routes  extend  into 
Alabama,  also  compete  for  milk  supplies 
from  producers  in  the  southern  portion 
of  the  milkshed.  Central  Mississippi 
handlers  sell  milk  to  various  outlets,  in¬ 
cluding  military  installations,  in  com¬ 
petition  with  gulf  coast  distributors  and 
distributors  located  in  Alabama. 

A  plant  located  in  Newton  County  sells 
milk  in  the  current  of  interstate  com¬ 
merce.  Some  of  its  milk  is  sold  to  Cen¬ 
tral  Mississippi  handlers  and  much  of 
the  remainder  goes  to  distributors  in 
Alabama  and  Louisiana.  This  plant  re¬ 
ceives  milk  from  farmers  in  four  counties 
where  many  producers  supplying  Cen¬ 
tral  Mississippi  handlers  are  located. 

At  least  two  other  Mississippi  plants 
which  sell  bulk  milk  regularly  in  inter¬ 
state  commerce  sell  milk  from  time  to 
time  to  Central  Mississippi  handlers.  It 
is  evident,  therefore,  that  the  prices  paid 
by  the  plants  which  would  be  subject  to 
the  proposed  order  are  affected  by  and 
have  a  direct  effect  upon  the  prices  and 
quantities  of  fluid  milk  which  is  moved 
in  interstate  commerce. 

Fluid  milk  handlers  compete  for  milk 
supplies  with  nearby  manufacturing 
plants  selling  manufactured  milk  prod¬ 
ucts  in  interstate  commerce.  There  are 
three  such  manufacturing  plants  located 
in  the  general  production  area  from 
which  the  Central  Mississippi  marketing 
area  draws  its  milk  supply.  These  plants 
make  products  such  as  cheese,  dry  milk 
solids,  butter,  ungraded  cream,  con¬ 
densed  milk  and  evaporated  milk.  These 
plants  purchase  ungraded  milk  from 
dairy  farmers  whose  farms  are  located 
in  the  same  area  that  supplies  Grade  A 
milk  for  the  marketing  area.  The  prod- 
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ucts  manufactured  in  these  plants  are 
disposed  both  in  and  outside  the  State 
of  Mississippi  in  competition  with  such 
products  produced  in  out-of -State 
plants. 

The  record  shows  that  when  fluid 
milk  plants  serving  the  proposed  mar¬ 
keting  area  have  Grade  A  milk  in  excess 
of  their  needs  for  fluid  uses,  part  of  such 
excesses  are  used  in  the  manufacture  of 
ice  cream  and  ice  cream  mix,  and  the 
remainder  of  such  milk  is  disposed  of  to 
manufacturing  plants.  Some  of  this  ice 
cream  is  sold  to  outlets  outside  the  State 
of  Mississippi. 

Ice  cream  and  ice  cream  mix  are  not 
required  to  be  made  from  Grade  A  milk 
under  the  regulations  of  the  State  Board 
of  Health,  and  therefore,  graded  milk 
used  for  such  purposes  is  in  direct  com¬ 
petition  with  ungraded  milk.  Handlers 
disposed  of  approximately  2.5  million 
pounds  of  milk  and  cream  derived  from 
Grade  A  milk  to  manufacturing  plants 
during  the  flush  production  months  of 
1951 — the  most  recent  data  available  at 
the  time  of  the  hearing.  The  volume  of 
excess  milk  above  Class  I  requirements 
has  increased  considerably  since  that 
time.  The  excess  Grade  A  milk  from 
Central  Mississippi  handlers  which  is 
disposed  of  to  manufacturing  plants  is 
manufactured  into  products  such  as 
cheese  and  evaporated  milk,  and  sold  in 
other  States  and  within  Mississippi  in 
competition  with  similar  products  pro¬ 
duced  in  other  States. 

It  is  concluded,  therefore,  that  milk 
which  would  be  regulated  under  the  pro¬ 
posed  marketing  agreement  and  order 
is  in  the  current  of  interstate  commerce 
and  directly  burdens,  obstructs  and  af¬ 
fects  interstate  commerce  in  milk  and  its 
products. 

2.  Marketing  conditions.  The  issu¬ 
ance  of  a  marketing  agreement  or  order 
will  tend  to  effectuate  the  declared  policy 
of  the  act. 

The  testimony  on  marketing  condi¬ 
tions  and  practices  in  the  proposed  mar¬ 
keting  area  was  presented  at  the  hearing 
by  three  associations  representing  pro¬ 
ducer-members  in  the  proposed  market¬ 
ing  area.  These  three  associations 
formed  an  organization,  identified  as  the 
Central  Sales  Committee,  in  order  to  co¬ 
ordinate  their  activities  for  the  purpose 
of  achieving  stability  of  marketing  con¬ 
ditions  in  the  area. 

The  problems  of  unstable  marketing 
encountered  by  producers  in  Central 
Mississippi  are  not  uncommon  in  fluid 
milk  markets.  The  problems,  which 
have  resulted  in  unrest  and  instability  in 
this  area,  are  similar  to  those  character¬ 
istic  of  the  fluid  milk  industry  in  the  ab¬ 
sence  of  regulations  or  a  well-defined 
classified  pricing  plan.  Attempts  on  the 
part  of  producers  to  establish  such  a  plan 
have  been  ineffective. 

Milk,  because  of  its  perishability,  must 
be  delivered  regularly  to  the  market  as 
it  is  produced.  Farmers  cannot  retain 
milk  on  their  farms  in  order  to  await 
favorable  price  conditions.  Production 
of  milk  for  fluid  use,  under  the  sanitary 
requirements  prevailing  in  the  proposed 
marketing  area,  requires  substantial  in¬ 
vestment. 

A  certain  amount  of  reserve  milk  in 
excess  of  actual  trade  sales  is  necessary 


to  assure  an  adequate  supply  of  milk  at 
all  times.  Fluctuations  brought  on  by 
the  seasonal  nature  of  milk  production, 
coupled  with  a  relatively  uniform  pat¬ 
tern  of  consumption,  necessitates  the 
disposition  of  some  of  the  Grade  A  milk 
produced  for  the  market  into  manufac¬ 
turing  channels.  Such  excess  milk  must 
be  manufactured  into  products  and  sold 
in  competition  with  similar  products 
produced  from  ungraded  milk.  Milk 
marketed  in  this  manner  returns  con¬ 
siderably  less  than  that  marketed  for 
fluid  use.  Consequently,  a  well-defined 
and  uniformly  applied  plan  of  use  clas¬ 
sification  and  the  proper  pricing  of  milk 
in  such  uses  is  necessary  to  prevent  such 
excess  milk  from  depressing  the  market 
price  of  all  Grade  A  milk.  To  be  success¬ 
ful,  the  classification  of  milk  in  accord¬ 
ance  with  its  use  and  the  payments  to 
producers  on  a  use  basis,  requires  full 
participation  and  cooperation  of  those 
engaged  in  the  industry. 

Orderly  marketing  of  the  milk  pro¬ 
duced  for  fluid  consumption  requires 
uniformly  dependable  methods  for  de¬ 
termining  prices  according  to  the  use 
made  of  the  milk.  It  also  requires  uni¬ 
formity  of  pricing  according  to  the  use 
made  of  milk  by  each  handler,  and  a 
means  whereby  lower  average  returns 
resulting  from  surplus  may  be  shared 
equitably  among  producers. 

The  buying  practices  of  handlers  in  the 
area  are  among  the  several  factors  caus¬ 
ing  instability  in  the  marketing  of  milk. 
Producers  have  no  means  of  ascertaining 
what  utilization  is  made  of  milk  by 
their  handlers.  Payment  for  milk  is 
frequently  made  on  whatever  basis  a 
handler  may  choose  to  use.  Payment  at 
substantially  lower  surplus  prices  by 
handlers  for  milk,  which  producers  be¬ 
lieve  was  needed  for  such  handlers’  fluid 
sales,  is  one  of  the  sources  of  instability 
and  uncertainty  in  the  market.  Some 
handlers  who  weie  alleged  to  be  on  a 
classified  buying  program  do  not  inform 
producers  what  class  prices  are,  nor  what 
share  of  their  milk  is  used  in  each  class. 

The  record  shows  that  on  at  least  one 
occasion  producers,  being  notified  that  a 
surplus  of  milk  existed  in  the  area,  lo¬ 
cated  an  outlet  which  would  have  taken 
their  excess  milk  at  a  price  level  higher 
than  that  prevailing  among  the  local 
handlers.  The  producers  attempted  to 
make  the  necessary  arrangements  to 
transfer  the  milk  but  the  handlers  re¬ 
fused  to  make  it  available.  In  another 
instance,  additional  milk  supplies  were 
being  sought  by  one  handler  who  was 
paying  producers  for  a  considerable  por¬ 
tion  of  their  milk  at  excess  prices. 

The  record  discloses  no  overall  plan 
operating  in  the  Central  Mississippi  area 
which  will  assure  producers  of  payment 
for  their  milk  in  accordance  with  its  uti¬ 
lization  and  proper  classification.  Some 
handlers  follow  a  form  of  the  classified 
price  plan.  However,  the  products  in¬ 
cluded  in  each  class  vary  among  handlers. 
Other  handlers  do  not  use  a  classified 
pricing  plan,  but  have  at  times  used  the 
base  and  excess  payment  plan  as  a  sub¬ 
stitute  for  a  classified  pricing  plan.  Use 
of  a  base  plan  in  this  way  does  not  result 
in  uniformity  of  milk  cost  among  han¬ 
dlers  as  a  classified  price  plan  does. 


There  has  been  little  uniformity  in  the  I 
so-called  base  and  surplus  payment  plans  I 
as  operated  by  the  various  handlers.  I 
Handlers  in  the  area  differ  in  their  meth-  I 
ods  of  establishing  base  forming  periods.  I 
There  is  lack  of  uniformity  in  the  base  I 
rules  of  the  various  handlers  as  applied  I 
to  new  producers  who  enter  the  market  | 
or  producers  who  transfer  from  one  han-  I 
dler  to  another.  The  methods  of  oper-  I 
ating  these  plans  are  solely  subject  to  the  I 
decisions  of  handlers.  Plans  have  been  I 
changed  without  prior  consultations  or  I 
notification  of  producers.  All  of  these  I 
factors  contribute  to  marketing  insta-  I 
bility  and  price  uncertainty  with  the  I 
effect  that  returns  to  producers  are  I 
reduced  and  production  decisions  are  I 
affected.  I 

Producers  have  no  voice  in  the  deter-  I 
mination  of  the  prices  which  handlers  I 
pay.  Attempts  by  producers  to  bargain  I 
for  prices  have  fail^.  Generally  speak-  I 
ing,  producers  have  been  forced  to  deal  I 
with  handlers  on  an  individual  basis.  I 
Handlers  have  been  unwilling  to  meet  I 
with  representatives  of  organized  pro-  I 
ducers  for  the  purpose  of  discussing  I 
prices.  Most  handlers  merely  announce  I 
a  price  or  prices  to  be  paid,  frequently  I 
at  some  time  after  the  milk  has  been  I 
delivered.  I 

Producers  have  been  discouraged  from  I 
engaging  in  cooperative  marketing  activ-  I 
ity.  Representatives  of  handlers  and  I 
haulers  have  discouraged  producers  from  I 
joining  any  association  which  had  such  I 
a  purpose.  Many  producers  have  had  the  I 
understanding  that  they  would  be  cut  ofl  I 
if  they  were  to  join  a  cooperative  as-  I 
sociation  or  if  they  were  to  be  active  in  I 
its  affairs.  Some  producers  who  have  I 
been  active  in  association  affairs  have  I 
had  unusual  difidculty  in  marketing  their  I 
milk.  Milk  has  been  returned  to  some  of  I 
these  producers  in  such  a  way  that  it  was  I 
impossible  for  them  to  determine  whether  I 
reasons  given  by  the  handler  for  such  I 
return  were  t^ue.  In  some  instances,  the  I 
milk  was  held  or  treated  so  that  it  was  I 
impossible  for  the  producer  to  use  the  I 
milk  for  any  purpose  after  it  was  re-  I 
turned  to  the  farmers.  I 

Most  handlers  in  the  area  refused  to  I 
make  deductions  for  the  associatioirs  as  ■  i 
authorized  by  members.  One  handler  1 1 
who  made  some  deductions  discontinued  I  ( 
doing  so.  and  failed  to  remit  all  money  1 1 
so  deducted  to  the  association.  One  1 1 
handler  made  a  service  charge  for  mak-  I  c 
ing  the  check-off  authorized  by  pro- 1 1 
ducers.  I  ^ 

Many  producers  have  shifted  to  other  ■  \ 
markets  and  some  have  discontinued  ■  c 
production  because  of  unsatisfactory  I  s 
conditions  in  the  Central  Mississippi  1 1 
area  at  times  when  milk  supply  was  in-  ■  ii 
adequate  to  assure  the  market  of  sufB- 1  b 
cient  supplies  of  pure  and  wholesome  I  ci 
milk.  Producers  need  assurance  that  I  tl 
their  returns  for  milk  will  reflect  general  I  h 
economic  conditions  and  also  be  in  ac- 1 
cordance  with  local  supply  and  demand  I  ^ 
conditions.  A  definite  and  uniform  I  ^ 
method  of  establishing  minimum 
prices  which  handlers  would  be  required  I  pj 
to  pay  for  milk,  in  accordance  with  itslfij 
use,  would  give  this  assurance.  Dairy! pi 
farmers  could  then  plan  their  produc-Jli 
tion  on  a  long  range  basis  and  contribute 
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to  the  assurance  of  an  adequate  supply  of 
milk  for  the  market. 

Fluid  milk  producers,  in  general,  are 
dissatisfied  with  the  weights  and  butter- 
fat  tests  reported  to  them  by  handlers. 
Check  testing  programs  have  not  been 
adequate  to  give  the  full  assurance  that 
producers  feel  they  need.  The  pro¬ 
ducers  associations  were  successful  in 
initiating  a  check-testing  program  at 
only  two  plants.  The  failure  of  the  han¬ 
dlers  to  cooperate  with  producers  in 
making  the  check-offs  necessitated  the 
discontinuation  of  the  association’s  test¬ 
ing  program. 

The  record  indicates  that  there  is  a 
lack  of  detailed  market  information  for 
this  area.  Such  information  is  essential 
to  the  effectuation  of  orderly  marketing. 
It  is  essential  in  achieving  a  level  of 
Grade  A  milk  production  commensurate 
with  consumer  demand  for  Grade  A  fluid 
products.  There  are  available  in  April 
of  each  year  State  Department  of  Agri¬ 
culture  data  on  receipts  and  utilization 
of  milk  for  fluid  and  manufatured  uses 
for  the  previous  year.  This  informa¬ 
tion,  however,  is  not  fully  satisfactory 
to  the  needs  of  the  market,  since  current 
monthly  data  are  required  by  both 
handlers  and  producers  to  evaluate 
changes  in  supply  and  demand  condi¬ 
tions  for  the  purpose  of  arriving  at  ap¬ 
propriate  prices. 

It  is  concluded  that  the  issuance  of 
a  marketing  agreement  and  order  for 
the  Central  Mississippi  marketing  area 
would  contribute  substantially  to  the 
improvement  of  many  of  the  conditions 
complained  of  and  tend  to  effectuate 
the  declared  policy  of  the  act;  namely, 
to  establish  and  maintain,  by  means  of 
the  regulatory  provisions  expressly  pro¬ 
vided  for  in  the  act  for  such  purposes, 
such  orderly  marketing  conditions  in 
the  area  as  will  tend  to  establish  prices 
to  the  producers  of  milk  for  the  mar¬ 
keting  area  at  a  level  as  will  reflect  the 
factors  set  forth  in  section  8  (c)  (18) 
of  the  act,  insure  a  sufficient  quantity 
of  pure  and  wholesome  milk  for  the 
marketing  area,  and  be  in  the  public 
interest. 

3.  Marketing  area.  The  Central  Mis¬ 
sissippi  marketing  area  should  include 
all  territory  within  the  boundaries  of  the 
counties  of  Claiborne,  Copiah,  Coving¬ 
ton,  Forrest,  Hinds,  Jasper,  Jefferson 
Davis,  Jones,  Lamar  (except  beat  2  there¬ 
of),  Lawrence  (except  beats  1,  2  and  3 
thereof),  Madison,  Marion,  Perry, 
Rankin,  Scott,  Simpson,  Smith,  Walthall, 
Warren  and  Wayne.  The  largest  urban 
centers  in  this  area  are  Vicksburg.  Jack- 
son,  Hattiesburg,  Laurel  and  Columbia, 
^is  area  represents  a  comparatively 
independent  trade  area  so  far  as  distri¬ 
bution  of  fluid  milk  is  concerned,  A 
certain  amount  of  milk  is  carried  across 
these  boundaries  in  packaged  form  on 
routes,  both  into  and  out  of  the  area. 

It  is  not  administratively  feasible  and 
is  unnecessary  to  include  within  the 
Jharketing  area  all  of  the  territory  in 
^hich  handlers  may  be  distributing  any 
portion  of  their  sales  of  milk  or  milk 
products.  It  would  be  impossible  to  de¬ 
fine  a  marketing  area  where  no  overlap¬ 
ping  of  sales  areas  would  be  involved. 
R  the  marketing  area  were  to  be  ex¬ 
pended  to  include  the  entire  area  in 


which  regulated  handlers  distribute 
milk,  there  would  be  no  practical  limit 
as  to  how  far  the  area  would  have  to  be 
extended.  No  possible  boundary  is  rec¬ 
ognized  among  the  proposed  areas  which 
would  result  in  materially  less  out-of- 
area  sales  by  regulated  handlers  than 
that  proposed  herein. 

The  marketing  area  should  be  defined 
on  the  basis  of  counties  rather  than  by 
cities  or  towns  contained  therein,  be¬ 
cause  of  the  relatively  large  population 
adjacent  to,  but  outside  of,  corporate 
limits  of  the  cities  and  towns.  Identical 
State  health  regulations,  with  respect  to 
the  production  and  sale  of  milk,  are  ap¬ 
plied  on  a  county-wide  basis  throughout 
the  proposed  area.  All  municipal  cor¬ 
porations,  Federal  and  State  installa¬ 
tions  and  facilities  located  within  these 
counties  should  be  included  as  part  of 
the  regulated  area. 

There  is  a  community  of  competition 
by  handlers  for  milk  sales  among  and 
within  the  counties  herein  recommended 
for  inclusion  in  the  marketing  area. 
Handlers  in  Vicksburg  and  Jackson  sell 
milk  in  competition  with  each  other 
throughout  the  northern  portion  of  this 
proposed  area.  Handlers  from  Colum¬ 
bia,  Hattiesburg  and  Laurel  compete 
throughout  the  southern  portion  of  the 
area,  and  handlers  from  the  northern 
and  southern  sections  compete  with  each 
other  throughout  the  central  portion  of 
the  area.  The  Health  Department’s  uni¬ 
form  regulations  throughout  the  State 
assure  that  the  handlers  may  compete 
freely  throughout  the  whole  area  so  far 
as  quality  of  the  product  is  concerned. 

The  extension  of  the  marketing  area  to 
include  Washington,  Adams,  and  other 
counties  in  the  outlying  areas,  would 
serve  no  material  purpose  since  these 
counties  cannot  be  considered  as  being 
primarily  associated  with  the  proposed 
marketing  area.  Distribution  of  milk  in 
any  of  these  counties  by  Central  Mis¬ 
sissippi  handlers  represents  a  relatively 
small  proportion  of  the  total  milk  distri¬ 
bution  of  all  handlers  serving  in  the  pro¬ 
posed  area. 

Regulation  should  not  be  extended  into 
the  southern  portion  of  the  proposed 
area.  This  would  bring  gulf  coast  han¬ 
dlers  under  the  pricing  provisions  of  the 
order.  Historically,  gulf  coast  handlers 
have  paid  substantially  higher  prices  for 
milk  than  have  handlers  located  in  the 
proposed  marketing  area.  So  long  as 
this  relationship  continues,  regulated 
handlers  will  not  be  at  a  disadvantage, 
so  far  as  cost  of  milk  is  concerned,  in 
competing  with  such  handlers  for  fluid 
sales. 

4.  Scope  of  the  regulation.  It  is  nec¬ 
essary  to  designate  clearly  what  milk 
and  what  persons  will  be  subject  to  the 
various  provisions  of  the  order.  This 
can  best  be  done  by  providing  definitions 
which  set  forth  the  categories  of  persons, 
plants,  and  milk  products  for  purposes 
of  application  of  order  provisions. 

The  minimum  class  prices  of  the  order 
should  apply  to  that  milk  eligible  for 
distribution  as  Grade  A  milk  in  the  mar¬ 
keting  area  which  is  received  from  dairy 
farmers  at  plants  primarily  engaged  in 
supplying  fluid  milk  for  sale  on  retail 
and  wholesale  routes  in  the  marketing 
area. 


Order  prices  should  not  apply  to  so- 
called  emergency  or  irregular  shipments 
nor  to  reserve  milk  which  might  be 
transferred  from  other  plants  to  a  regu¬ 
lated  handler  during  the  season  of  flush 
production.  Nor  should  classification 
and  pricing  be  extended  to  plants  only 
incidentally  associated  with  the  market¬ 
ing  area. 

Milk  sold  for  fluid  consumption  in  the 
State  of  Mississippi  must  meet  the  Grade 
A  inspection  requirements  of  the  Mis¬ 
sissippi  State  Board  of  Health,  This 
agency,  through  its  county  sanitary 
supervisors,  issues  permits  to  dairy  farm¬ 
ers  and  to  milk  plants  supplying  Grade 
A  milk  in  the  State,  The  State  require¬ 
ments  are  based  on  the  United  States 
Public  Health  Ordinance  and  Code. 
Fluid  milk  may  be  imported  into  Mis¬ 
sissippi  for  fluid  consumption,  provided 
that  such  milk  meets  the  standards  of 
the  United  States  Public  Health  Ordi¬ 
nance  and  originates  from  a  market  with 
a  United  States  Public  Health  Service 
rating  of  90  or  more.  A  permit  to  fur¬ 
nish  imported  milk  must  be  obtained 
from  the  Mississippi  State  Board  of 
Health  by  the  supplier  of  milk. 

Any  milk  plant  or  any  dairy  farmer, 
in  order  to  qualify  under  the  definitions 
of  the  order,  should  have  approval  of 
the  appropriate  health  authority.  Since 
approval  to  distribute  milk  in  Mississippi 
may  be  extended  to  plants  or  farmers 
under  the  inspection  of  another  health 
authority,  no  requirement  should  be 
made  in  the  definitions  that  a  qualifica¬ 
tion  must  be  established  on  the  basis  of 
a  permit  actually  issued  by  the  appro¬ 
priate  health  authority. 

The  record  shows  that  milk  plants 
supplying  the  Central  Mississippi  mar¬ 
keting  area  fall  into  two  categories. 
'These  are  distributing  plants  which 
package  Grade  A  fluid  products  such  as 
milk,  cream,  and  milk  drinks,  w'hich 
products  are  distributed  to  consumers, 
stores,  restaurants  and  so  on.  'The 
other  category  is  supply  plants  from 
which  distributing  plants  draw  supple¬ 
mental  milk.  Since  these  two  classes 
of  plants  engage  in  different  type  opera¬ 
tions,  separate  standards  should  be  pro¬ 
vided  in  order  to  distinguish  which  plants 
in  each  category  will  be  subject  to 
regulation. 

The  record  discloses  that  the  distrib¬ 
uting  plants  which  serve  the  Central  Mis¬ 
sissippi  marketing  area  are  primarily 
fluid  milk  operations.  With  few  excep¬ 
tions,  a  majority  of  their  milk  is  dis¬ 
tributed  to  outlets  located  in  the  mar¬ 
keting  area.  All  plants  which  fall  in 
this  category  should  be  fully  regulated 
under  the  order. 

Minor  quantities  of  milk  are  distrib¬ 
uted  into  the  marketing  area  from  plants 
located  outside  the  marketing  area. 
One  of  the  major  handlers  in  the  gulf 
coast  area  bottles  a  small  volume  of  milk 
which  is  distributed  in  the  proposed 
area.  This  milk  represents  a  small 
share  of  the  total  milk  of  such  handler. 

It  is  concluded  that  it  would  be  inap¬ 
propriate  to  extend  regulation  to  any 
milk  plant  from  which  only  minor  quan¬ 
tities  of  milk  are  distributed  in  the  mar¬ 
keting  area.  Such  plants  are  selling  pri¬ 
marily  in  competition  with  unregulated 
handlers  outside  the  marketing  area. 
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Regulation  of  such  plants  might  place 
them  in  an  untenable  position  outside 
the  marketing  area.  So  long  as  the 
limits  as  to  the  sales  such  a  plant  may 
make  in  the  marketing  area  are  kept 
low,  the  volume  of  unpriced  milk  in  the 
market  would  not,  under  present  cir¬ 
cumstances,  present  an  unstabilizing 
force  in  the  market. 

It  is  concluded  that  this  limit  should 
be  placed  at  5  percent  of  the  Grade  A 
milk  received  at  such  plant  from  all 
sources  or  an  average  of  1000  pounds  of 
Class  I  milk  a  day,  whichever  is  less. 
Any  plant  from  which  a  volume  of  Class 
I  milk  equal  to  more  than  1000  pounds 
per  day  or  5  percent  of  its  receipts  of 
Grade  A  milk,  skim  milk  or  cream  is 
disposed  of  in  the  marketing  area  should 
be  designated  as  a  distributing  plant  and 
be  fully  subject  to  regulation. 

Any  plant  from  which  Class  I  milk  is 
disposed  of  in  the  marketing  area,  but 
which  does  not  meet  the  standards  for  a 
distributing  plant,  should  be  defined  as 
an  approved  plant  and  be  required  to  file 
reports  and  submit  to  audits  by  the  mar¬ 
ket  administrator  to  verify  the  status  of 
such  plants. 

There  are  a  number  of  bulk  supply 
plants  in  Mississippi  which  ship  supple¬ 
mental  milk  to  distributing  plants. 
Some  of  these  plants  are  primarily  in  the 
business  of  furnishing  milk  to  the  Cen¬ 
tral  Mississippi  marketing  area.  These 
plants  make  year-round  shipments  to 
the  distributing  plants  which  would  be 
regulated  pursuant  to  the  attached 
order. 

In  the  months  of  lowest  production, 
these  shipments  absorb  virtually  all  of 
the  milk  received  by  such  plants  from 
producers.  Supply  plant  standards 
should  be  provided  in  the  order  which 
will  extend  full  regulation  to  these 
plants. 

There  are  other  supply  plants  which 
furnish  limited  quantities  of  seasonal 
reserve  milk  to  the  Central  Mississippi 
market.  These  plants  are  primarily  en¬ 
gaged  in  supplying  milk  to  fluid  mar¬ 
kets  in  other  States.  Such  plants 
should  not  be  regulated  under  the  order. 
To  bring  these  plants  under  the  order 
would  extend  regulation  unnecessarily 
and  might  interfere  with  the  acquisi¬ 
tion  of  needed  supplemental  milk  for 
the  market.  It  is  concluded,  therefore, 
that  any  plant  which  ships  Grade  A 
milk,  skim  milk  or  cream  during  the 
months  of  January  through  July  to  a 
distributing  plant,  as  defined  under  the 
order,  should  be  designated  as  a  supply 
plant  and  made  fully  subject  to  regula¬ 
tion.  If  such  shipments  amount  to 
50  percent  of  the  receipts  of  Grade  A 
milk  from  producers  during  the  months 
of  August  through  December,  such 
plant  should  be  fully  regulated.  This 
will  exempt  from  regulation  any  plant 
not  primarily  in  the  business  of  supply¬ 
ing  the  proposed  area. 

Any  plant  which  ships  any  Grade  A 
milk,  skim  milk  or  cream  to  a  distribu¬ 
ting  plant  should  be  defined  as  an  ap¬ 
proved  plant  and  required  to  submit 
reports  to  the  market  administrator. 
These  reports  should  be  subject  to  veri¬ 
fication  through  audit  of  the  handler's 
records  to  establish  the  appropriate 
status  of  the  plant. 


“Handler,”  to  whom  any  of  the  regula¬ 
tory  provisions  are  applicable,  should  be 
defined  as  the  operator  of  any  plant 
from  which  milk  is  supplied  directly  or 
through  another  plant  to  the  marketing 
area.  The  handler  is  the  person  who 
receives  milk  from  producers  and  who 
is  responsible  for  reporting  receipts  and^ 
utilization  of  milk  and,  if  the  milk  is 
priced,  for  paying  producers  minimum 
prices.  In  case  a  person  operates  more 
than  one  plant  at  which  milk  is  to  be 
priced,  he  is  to  be  a  handler  with  respect 
to  the  combined  operations  of  such 
plants.  In  case  a  handler  operates  un¬ 
regulated  plants,  this  definition  is  not 
intended  to  include  such  person  in  his 
capacity  as  an  operator  of  such  plants. 

The  handler  definition  should  include 
operators  of  approved  plants  which  do 
not  qualify  as  fluid  milk  plants  and  pro¬ 
ducer-handlers  to  require  such  persons 
to  report  to  the  market  administrator 
as  is  needed  to  determine  their  status. 

“Producer”  should  be  defined  as  any 
person,  other  than  a  producer-handler, 
who  produces  milk  under  a  dairy  farm 
inspection  permit  issued  by  a  duly  con¬ 
stituted  health  authority  and  whose 
milk  is  permitted  to  be  used  as  Grade  A 
milk  for  consumption  in  the  marketing 
area  if  such  milk  is  received  at  a  fluid 
milk  plant.  Provision  should  be  made 
so  that  the  milk  of  producers  regularly 
received  at  a  fluid  milk  plant  may  be 
diverted  for  the  account  of  a  handler  to 
a  nonfluid  milk  plant  during  the  flush 
production  season  without  such  produc¬ 
ers  losing  their  status  as  producers  under 
the  order.  Diverted  milk  shall  be  deemed 
to  have  been  received  at  the  plant  from 
which  it  was  diverted. 

Producers  proposed  that  a  cooperative 
association  should  be  consider^  as  a 
handler  with  respect  to  milk  diverted  for 
the  account  of  such  association.  Under 
an  individual-handler  pool,  such  as  is 
herein  recommended,  there  is  no  need 
for  such  a  provision.  A  cooperative  as¬ 
sociation  can  pay  its  members  for  milk 
diverted  by  such  association  according 
to  its  own  payment  plan.  There  would 
be  no  advantage  to  the  association  or  to 
the  market  to  try  to  apply  payment  pro¬ 
visions  of  the  order  to  such  milk.  All 
provisions  concerning  the  classification 
of  producer  milk  should  apply  also  to  the 
milk  received  from  handlers’  own  herds. 

“Other  source  milk”  should  be  defined 
as  all  skim  milk  and  butterfat  contained 
in  products  utilized  by  the  handler  in 
his  operations,  except  milk  from  pro¬ 
ducers  and  other  Class  I  products  re¬ 
ceived  from  other  fluid  milk  plants. 
Thus,  other  source  milk  would  represent 
butterfat  and  skim  milk  which  may  not 
be  subject  to  the  pricing  provisions  of 
this  order. 

“Producer-handler” — Persons  who  are 
engaged  in  producing  milk  and  distribut¬ 
ing  only  milk  of  their  own  production, 
should  be  subject  to  the  order  only  to 
the  extent  that  they  must  submit  reports 
to  the  market  administrator,  as  required, 
and  maintain  and  make  available  to  the 
market  administrator  accounts,  records, 
and  facilities  so  that  the  market  ad¬ 
ministrator  may  verify  that  such  per¬ 
sons  are  iwoducer-handlers.  It  would  be 
meaningless  to  require  under  the  order 
that  a  producer-handler  pay  any  par¬ 


ticular  price  for  milk  produced  on  his 
own  farm.  Since  producer-handlers  dis¬ 
pose  of  most  of  their  milk  directly  to 
consumers  for  fluid  use,  they  could  not, 
in  any  event,  be  required  to  pool  their 
milk  with  other  producers  under  a  han¬ 
dler  pool. 

Classification  provisions  of  the  pro¬ 
posed  order  should  provide  that  any  milk, 
skim  milk,  or  cream  transferred  by  a 
handler  to  a  producer-handler  will  be 
Class  I  milk.  Any  supplemental  supplies 
of  milk  which  they  obtain  from  other 
handlers  may,  by  virtue  of  the  type  of 
operation  involved,  be  presumed  to  be 
needed  by  such  handlers  for  fluid  use 
and  should  be  classified  in  the  supplying 
handler’s  plant  as  Class  I  milk.  A  pro¬ 
ducer-handler  may  receive  milk  from 
other  handlers  and  still  maintain  his 
status  as  a  producer-handler.  Pursuant 
to  the  proposed  order,  any  milk  which 
a  handler  receives  from  a  producer- 
handler  would  be  other  source  milk  and 
would,  therefore,  be  allocated  to  the  low¬ 
est  class  utilization  at  the  fluid  milk 
plant (s)  of  a  handler  after  the  allocation 
of  shrinkage  on  producer  milk. 

5.  Classification  of  milk.  Milk  re¬ 
ceived  by  regulated  handlers  should  be 
classified  on  the  basis  of  the  form  in,  or 
the  purpose  for  which  it  is  used,  as  either 
Class  I  milk  or  Class  II  milk. 

The  products  which  should  be  in¬ 
cluded  in  Class  I  milk  are  those  required 
by  the  Mississippi  State  Board  of  Health 
to  be  obtained  from  milk  or  milk  prod¬ 
ucts  from  approved  “Grade  A”  sources. 
The  extra  cost' of  getting  approved  milk 
produced  and  delivered  to  the  market  in 
the  quantities  required  makes  it  neces¬ 
sary  to  provide  a  price  for  milk  used  in 
Grade  A  Class  I  products  somewhat 
above  the  ungraded  or  manufacturing 
milk  price.  This  higher  price  should  be 
at  such  a  level  that  it  will  yield  a  blend 
price  to  producers  that  will  encourage 
production  of  enough  milk  to  meet  mar¬ 
ket  needs. 

Excess  milk  not  needed  seasonally  or 
at  other  times  for  Class  I  use  must  be 
disposed  of  for  manufactured  products. 
These  products  are  not  required  to  be 
made  from  approved  milk  and  must  be 
sold  in  competition  with  products  made 
from  unapproved  milk.  Milk  so  used 
should  be  classified  as  Class  II  milk  and 
priced  in  accordance  with  its  value  in 
such  outlets. 

In  accordance  with  these  standards. 
Class  I  milk  should  comprise  all  skim 
milk  (including  concentrated  or  recon¬ 
stituted  nonfat  milk  solids)  and  butter¬ 
fat  (1)  disposed  of  in  the  form  of  milk, 
skim  milk,  buttermilk,  flavored  milk, 
flavored  milk  drinks,  eggnog,  yogurt, 
cream  and  any  mixture  of  cream  and 
milk  or  skim  milk  (excluding  frozen 
storage  cream,  ice  cream  and  ice  cream 
mixes)  ;  (2)  in  inventory  of  Class  I 
products  on  hand  at  the  end  of  the 
month;  and  (3)  not  accounted  for  as 
Class  II  milk. 

Class  I  products  which  contain  con¬ 
centrated  skim  milk  solids,  such  as  skim 
milk  drinks  to  which  extra  solids  have 
been  added  or  concentrated  whole  milk 
disposed  of  for  fluid  use,  should  be  in¬ 
cluded  under  the  Class  I  milk  definition. 
Products  such  as  evaporated  or  con¬ 
densed  milk  packaged  in  bulk  or  in 
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hermetically  sealed  cans  should  not  be 
considered  as  concentrated  milk. 

Handlers  have  inventories  of  milk  and 
milk  products  at  the  beginning  and  end 
of  each  month  which  enter  into  the  ac¬ 
counting  for  current  receipts  and  utiliza¬ 
tion.  Accounting  procedure  will  be  fa¬ 
cilitated  by  providing  that  month  end 
inventories  of  all  products  included  in 
Class  I  milk,  regardless  of  whether  such 
products  are  held  in  bulk  or  in  packages, 
should  be  classified  in  Class  I  milk.  This 
is  done  since  such  products  are  normally 
used  for  Class  I  disposition  the  following 
month.  Inventories  of  such  products  on 
hand  will  then  be  subtracted  from  Class 
I  use  the  following  month.  If  products 
thus  classified  as  Class  I  are  actually 
used  in  Class  II  during  the  following 
month,  the  milk  so  used  will  be  offset 
against  current  month’s  receipts  which 
are  actually  used  in  Class  I. 

Inventories  of  products  designated  as 
Class  I  milk  on  hand  at  a  fluid  milk  plant 
at  the  beginning  of  any  month  during 
which  such  plant  becomes  a  fluid  milk 
plant  for  the  first  time  should  likewise 
be  subtracted  from  the  Class  I  utilization 
of  the  plant  during  the  month.  This 
will  offset  the  classification  of  ending  in¬ 
ventories  as  Class  I  when  a  plant  loses 
status  as  a  fluid  milk  plant.  To  safe¬ 
guard  against  abuse  of  this  method  of 
classifying  inventories  by  building  up  ab¬ 
normal  holdings,  a  handler  should  be  as¬ 
sessed  the  difference  between  the  Class  I 
price  and  the  Class  II  price  on  any 
amount  by  which  inventories  of  Class  I 
products  are  artificially  built  up  at  the 
beginning  of  such  regulation  and  pre¬ 
serve  priority  for  assignment  of  current 
receipts  of  producer  milk  to  Class  I  use. 
Also,  handlers  should  be  assessed  at  the 
rate  of  such  increase  on  any  unusual 
buildup  of  inventories  of  Class  I  products 
when  seasonal  increases  in  Class  I  prices 
occur. 

Skim  milk  and  butterfat  are  not  used 
in  most  products  in  the  same  proportions 
as  contained  in  the  milk  received  from 
producers,  and  therefore  should  be  clas¬ 
sified  separately  according  to  their  sep¬ 
arate  uses.  The  skim  milk  and  butter- 
fat  content  of  milk  products,  received 
and  disposed  of  by  a  handler,  can  be 
determined  through  certain  testing  pro¬ 
cedures.  Some  of  these  products,  such 
as  ice  cream  and  condensed  products, 
present  a  dififlcult  problem  of  testing  in 
that  some  of  the  w'ater  contained  in  the 
milk  has  been  removed.  It  is  desirable 
in  the  case  of  such  products  to  provide 
an  acceptable  means  of  ascertaining  the 
amount  of  skim  milk  and  butterfat  con¬ 
tained  in,  or  used  to  produce,  these  prod¬ 
ucts.  This  may  be  accomplished  through 
the  use  of  adequate  plant  records  made 
available  to  the  market  administrator 
or  by  means  of  standard  conversion  fac¬ 
tors  of  skim  milk  and  butterfat  used  to 
produce  such  products.  The  accounting 
procedure  to  be  used  in  the  case  of  any 
condensed  skim  milk  product  should  be 
based  on  the  pounds  of  milk  or  skim 
milk  required  to  produce  such  product. 

Butterfat  and  skim  milk  us^  to  pro¬ 
duce  Class  II  products  will  be  considered 
to  be  disposed  of  when  so  used.  Han¬ 
dlers  will  need  to  maintain  stock  records 
on  such  products,  however,  to  permit 
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audit  of  their  utilization  records  by  the 
market  administrator.  Class  n  prod¬ 
ucts  from  any  source  used  in  the  produc¬ 
tion  of  products  included  in  Class  I  milk 
should  be  considered  to  be  a  receipt  of 
other  source  milk.  This  will  maintain 
priority  of  assignment  of  current  receipts 
of  producer  milk  to  Class  I  utilization. 

Handlers  should  be  responsible  for  a 
full  accounting  of  all  their  receipts  of 
skim  milk  or  butterfat  in  any  form.  A 
handler  who  first  receives  milk  from  pro¬ 
ducers  should  be  responsible  to  the  mar¬ 
ket  administrator  to  establish  the 
classification  of,  and  make  payment  to 
producers  for,  such  milk.  All  skim  milk 
and  butterfat  which  is  received,  and  for 
which  the  handler  cannot  establish 
utilization,  should  be  classified  as  Class  I 
milk  except  for  allowable  shrinkage  in 
Class  II  milk.  This  provision  is  neces¬ 
sary  to  remove  any  advantage  to  han¬ 
dlers  who  fail  to  keep  complete  and 
accurate  records  and  to  assure  that  pro¬ 
ducers  receive  full  value  for  their  milk 
on  the  basis  of  its  use.  It  is  necessary 
to  place  the  burden  of  proof  on  the  han¬ 
dler  to  establish  the  utilization  of  any 
milk  as  other  than  Class  I. 

All  skim  milk  and  butterfat  used  to 
produce  products  other  than  those  clas¬ 
sified  in  Class  I  milk  should  be  Class  II 
milk.  Included  as  Class  II  milk  are  prod¬ 
ucts  such  as  ice  cream,  ice  cream  mix 
and  other  frozen  desserts  and  mixes; 
butter,  cheese,  including  cottage  cheese; 
evaporated  and  condensed  milk  (plain 
and  sweetened) ;  nonfat  dry  milk  solids, 
dry  whole  milk ;  condensed  or  dry  butter¬ 
milk;  and  any  other  products  not  speci¬ 
fied  as  Class  I  milk. 

Cream  which  is  placed  in  storage  and 
frozen  should  be  classified  as  Class  II 
milk.  Such  cream  is  intended  primarily 
for  use  in  ice  cream  and  ice  cream 
mixes.  Any  frozen  cream  or  other  Class 
II  products  which  are  used  later  in  a 
fluid  milk  plant  would  be  considered  as 
other  source  milk  at  the  time  of  such  use 
and  assigned  to  the  lowest  priced  utiliza¬ 
tion  in  the  plant.  Any  skim  milk  which 
is  disposed  of  and  used  for  livestock  feed¬ 
ing  should  be  classified  as  Class  II  milk, 
as  should  skim  milk  which  is  dumped,  if 
the  market  administrator  is  notified  in 
advance  and  allowed  to  verify  such 
dumping. 

Shrinkage  should  be  determined  by 
subtracting  from  the  total  pounds  of 
skim  milk  and  butterfat  received  by  the 
handler  his  total  established  utilization 
of  skim  milk  and  butterfat,  respectively, 
in  various  products.  If  his  total  receipts 
include  both  producer  and  other  source 
milk,  the  total  shrinkage  should  be  pro¬ 
rated  between  producer  and  other  source 
milk  on  the  basis  of  the  pounds  received 
from  each  source.  None  of  the  shrink¬ 
age  should  be  assigned  to  milk  received 
from  other  fluid  milk  plants  because 
shrinkage  on  such  milk  will  be  allowed 
to  the  transferring  handler.  A  plant 
which  is  operated  in  a  reasonably  effi¬ 
cient  manner  and  for  which  complete 
and  accurate  records  of  receipts  and 
utilization  are  maintained  should  have 
total  shrinkage  of  less  than  2  percent 
of  total  receipts.  It  is  concluded  that 
shrinkage  which  is  not  more  than  2  per¬ 
cent  of  total  receipts  of  producer  milk 


and  other  source  milk  should  be  classi¬ 
fied  as  Class  n  milk  and  any  shrinkage 
in  excess  of  this  quantity  should  be  clas¬ 
sified  as  Class  I  milk. 

Transfers.  Classification  of  butterfat 
and  skim  milk  used  in  the  production  of 
Class  n  milk  items  should  be  considered 
to  have  been  established  when  the  prod¬ 
uct  is  made.  Classification  of  Class  I 
milk  (except  for  inventories)  should  be 
established  when  the  butterfat  or  skim 
milk  is  disposed  of.  However,  since  some 
of  the  Class  I  items  may  be  disposed  of 
to  other  plants  for  Class  II  use,  classifi¬ 
cation  of  any  product  so  transferred  to 
another  plant  should  be  determined  ac¬ 
cording  to  its  utilization  in  the  plant  to 
which  transferred. 

Milk,  skim  milk  or  cream,  or  other 
products  designated  as  Class  I  milk 
transferred  by  a  handler  to  the  fluid 
milk  plant  of  another  handler,  except 
that  of  a  producer-handler,  should  be 
classified  as  Class  I  milk  unless  both 
handlers  indicate  in  their  reports  to  the 
market  administrator  that  they  desire 
such  milk  to  be  classified  as  Class  II  milk. 
However,  suflBcient  Class  II  utilization 
must  be  available  at  the  transferee- 
plant  for  such  assignment  after  prior 
allocation  of  shrinkage  and  other  source 
milk  as  described  below.  On  the  other 
hand,  if  the  transferring  handler  had 
other  source  milk  during  the  month,  the 
assignment  of  products  transferred  to 
another  plant  to  the  Class  I  utilization 
of  such  plant  should  be  limited  so  that 
other  source  milk  in  the  transferring 
handler’s  plant  will  not  be  allocated  to 
Class  I  milk  while  producer  milk  is  allo¬ 
cated  to  Class  II  milk  in  the  transferee- 
handler’s  plant. 

Milk,  skim  milk  and  cream  disposed 
of  to  a  nonfluid  milk  plant,  including 
milk  which  is  diverted  (sent  directly  to 
the  nonfluid  milk  plant  from  the  pro¬ 
ducer’s  farm)  should  be  classified  as 
Class  I  milk,  unless  the  nonfluid  milk 
plant  meets  certain  conditions.  It  must 
have  no  Class  I  milk  in  excess  of  that 
which  may  be  assigned  to  receipts  of 
milk  from  dairy  farmers  regularly  sup¬ 
plying  the  plant,  and  the  operator  must 
submit  a  signed  statement  to  the  market 
administrator  agreeing  on  Class  II 
utilization.  In  addition,  the  operator  of 
such  nonfluid  milk  plant,  if  requested, 
must  make  his  books  and  records  avail¬ 
able  to  the  market  administrator  for  the 
purpose  of  verifying  the  receipt  and 
utilization  of  milk  in  such  nonfluid  milk 
plant.  Provision  for  verification  by  the 
market  administrator  is  reasonable  and 
necessary  to  assure  that  producer  milk 
will  be  paid  for  in  accordance  with  its 
utilization.  As  mentioned  heretofore. 
Class  I  milk  transferred  to  a  producer- 
handler  should  not  be  subject  to  re¬ 
classification. 

In  view  of  the  fact  that  the  order  class 
prices  apply  only  to  producer  milk,  it  is 
necessary,  if  a  plant  has  butterfat  or 
skim  milk  other  than  that  received  in 
milk  from  producers,  to  determine  the 
quantities  of  milk  in  each  class  to  be 
assigned  to  producers.  The  milk  of  pro¬ 
ducers  who  are  primarily  engaged  in 
supplying  the  market  should  be  assigned 
to  Class  I  utilization  first.  This  is  nec¬ 
essary  to  insure  the  stability  of  the  clas- 
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sified  pricing  program  of  the  order.  If 
the  order  permitted  handlers  to  obtain 
other  source  milk  whenever  it  was  ad¬ 
vantageous  to  do  so  for  Class  I  use  while 
producer  milk  in  the  plant  was  utilized  in 
Class  II,  it  could  not  be  effective  in  carry¬ 
ing  out  the  purposes  of  the  act.  Also, 
the  market  would  be  deprived  of  a  de¬ 
pendable  supply  of  milk.  The  system  of 
assigning  utilization  of  milk  to  receipts 
from  different  sources  which  will  carry 
out  this  objective  is  set  forth  in  §  987.46 
of  the  order  set  forth  below. 

Since  uniform  prices  paid  producers 
by  each  handler  are  to  be  calculated 
monthly,  the  assignment  of  utilization 
described  above  should  be  carried  out 
with  respect  to  all  milk  received  during 
each  month. 

6.  Class  prices.  Class  I  prices  should 
be  established  at  a  level  which,  in  con¬ 
junction  with  Class  II  prices  hereinafter 
concluded  to  be  appropriate,  will  result 
in  returns  to  producers  high  enough  to 
maintain  an  adequate  but  not  excessive 
supply  of  quality  milk  to  meet  the  re¬ 
quirements  of  the  marketing  area. 

The  maintenance  of  stable  conditions 
in  the  market  requires  that  Class  I  prices 
be  adjusted  whenever  the  supply  of  milk 
is  out  of  line  in  relationship  to  sales  of 
fluid  milk.  If  prices  remain  too  low,  in¬ 
sufficient  milk  will  be  produced  to  assure 
that  the  Class  I  market  will  be  fully 
supplied.  On  the  other  hand,  if  prices 
are  too  high,  production  will  be  over- 
st  mulated  and  consumption  curtailed, 
with  the  result  that  more  milk  will  be 
produced  than  is  needed  to  satisfy  the 
demand  for  Class  I,  and  unnecessary  and 
uneconomic  surpluses  of  Grade  A  milk 
will  develop.  Class  I  prices  in  the  Cen¬ 
tral  Mississippi  area  should  not,  in  any 
case,  be  set  at  levels  which  will  bring  the 
cost  of  such  milk  above  the  cost  of  regu¬ 
lar  milk  supplies  from  other  sources. 

Because  of  changing  supply  and  de¬ 
mand  conditions  for  milk  in  the  market, 
it  is  necessary,  in  order  to  maintain  an 
appropriate  balance  between  supply  and 
sales,  to  provide  a  method  of  flexible 
Class  I  pricing.  Pricing  formulas  which 
cause  prices  to  change  automatically 
with  changes  in  market  conditions  are 
in  general  use  for  the  pricing  of  milk  to 
farmers  in  fluid  milk  markets.  Two  gen¬ 
eral  types  of  Class  I  formulae  are  em¬ 
ployed  :  One,  in  which  Class  I  prices  are 
established  at  a  differential  over  a  basic 
formula  price  which  reflects  the  value 
of  milk  for  manufacturing  uses;  and  the 
other,  in  which  Class  I  price  changes  are 
made  in  accordance  with  relative 
changes  in  factors  which  reflect  basic 
supply  and  demand  conditions.  The 
latter  is  referred  to  as  the  “economic 
type  formula.” 

A  basic  formula  plus  differentials 
should  be  adopted  at  this  time  to  estab¬ 
lish  the  Class  I  price  for  Central  Mis¬ 
sissippi.  As  previously  indicated  in  this 
decision,  there  is  a  substantial  overlap¬ 
ping  of  the  supply  area  of  the  Central 
Mississippi  marketing  area  with  supply 
areas  of  other  markets.  The  record  in¬ 
dicates  that  supply  conditions  in  such 
other  markets  have  changed  materially 
during  the  past  year.  Demand  for  Grade 
A  milk  from  Mississippi  production  areas 
has  changed  even  more.  Milk  plants  in 


Mississippi  which  normally  sell  their 
milk  to  markets  located  in  other  States 
have  found  that  these  areas  are  now 
more  nearly  supplied  with  locally  pro¬ 
duced  milk.  This  milk  has  consequently 
remained  in  Mississippi.  A  large  share 
of  it  has  been  manufactured.  Some  of 
the  milk  produced  for  the  New  Orleans 
market  was  not  accepted  by  handlers. 
The  milk  not  needed  in  out-of -State 
markets  is  approved  by  the  appropriate 
health  authorities,  however,  and  may  be 
sold  for  distribution  in  the  marketing 
area.  Producers  whose  milk  is  mar¬ 
keted  primarily  in  surplus  outlets  may  be 
expected  to  seek  outlets  where  their  re¬ 
turns  may  be  higher.  The  record  indi¬ 
cates  that  one  handler  serving  the  pro¬ 
posed  area,  who  formerly  purchased  milk 
from  more  than  20  producers,  discon¬ 
tinued  receiving  milk  from  producers 
and  purchased  his  entire  supply  from  a 
plant  which  formerly  sold  primarily  to 
out-of -State  outlets. 

Distributors  in  the  Central  Mississippi 
area  have  been  more  fully  supplied  with 
Grade  A  milk  during  the  past  year  by 
virtue  of  increased  production.  Prices 
paid  producers  have  generally  been  low¬ 
ered  somewhat  in  response  to  this  in¬ 
crease.  A  majority  of  the  handlers  were 
paying  about  $5.30  for  base  milk  of  4.0 
percent  butterfat  content  at  the  time  of 
the  hearing.  This  represented  a  sub¬ 
stantial  reduction  from  the  previous 
year. 

Increasing  volumes  of  ungraded  milk 
are  produced  for  manufacture  in  the 
Central  Mississippi  area.  Prices  received 
by  the  producers  of  this  milk  fluctuate 
in  accordance  with  the  general  level  of 
manufacturing  milk  values.  Costs  of 
producing  this  milk  fluctuate  to  a  con¬ 
siderable  extent  the  same  as  the  cost  of 
Grade  A  milk.  Changes  in  the  relation¬ 
ship  between  the  price  of  milk  for  manu¬ 
facture  and  the  prices  received  by  Grade 
A  producers  may  be  expected  to  have 
considerable  effect  upon  the  level  of  sup¬ 
plies  of  Grade  A  milk. 

Supplemental  supplies  of  Grade  A 
milk  from  outside  the  State  of  Missis¬ 
sippi  are  generally  available  from  the 
States  to  the  north.  Prices  of  this  milk 
fluctuate  to  considerable  extent  with  the 
value  of  milk  produced  for  manufacture. 
It  is  concluded,  therefore,  that  a  Class  I 
price  established  on  the  basis  of  a  basic 
formula  price  with  differentials  will 
maintain  producer  returns  more  appro¬ 
priate  in  view  of  changing  market  con¬ 
ditions  than  a  price  fixed  on  any  other 
basis. 

The  general  level  of  fluid  milk  prices 
referred  to  fluctuates  more,  however, 
from  flush  production  to  low  production 
seasons  than  does  the  price  of  milk  for 
manufacture.  For  this  reason,  the  Class 
I  differential  should  provide  some  addi¬ 
tional  degree  of  automatic  seasonal 
changes  in  Class  I  price.  In  the  absence 
of  such  seasonal  change,  prices  may  be 
out  of  line  with  values  of  alternative 
milk  and  thus  lead  to  displacement  of 
producer  milk.  A  seasonal  price  change 
also  will  provide  added  incentive  for  pro¬ 
ducers  to  maintain  even  seasonal  pro¬ 
duction  of  milk. 

The  manufacturing  milk  values  to  be 
used  as  the  basic  formula  price  should 


be  those  which  reflect  the  value  of  such 
milk  at  a  national  level.  The  formula 
proposed  by  handlers  is  based  on  widely 
known  and  accepted  quotations.  The 
yield  and  conversion  factors  are  similar 
to  those  contained  in  other  orders. 

It  is  concluded  that  $1.85  should  be 
added  to  such  price  in  arriving  at  the 
price  per  hundredweight  of  Class  I  milk 
during  the  four  months  of  flush  produc¬ 
tion  (March  through  June)  and  $2.25 
during  all  other  months.  The  price  re¬ 
sulting  from  this  formula  will  be  in  line 
with  the  level  of  price  indicated  to  be 
necessary  on  the  basis  of  production  and 
sales  experience,  and  will  be  somewhat 
less  than  the  cost  of  obtaining  regular 
supplies  of  bulk  milk  from  surplus  pro¬ 
ducing  areas  of  the  north. 

Class  I  prices  should  be  announced  by 
the  market  administrator  by  the  fifth 
day  of  the  month.  In  order  to  do  this, 
it  is  necessary  to  use  price  quotations 
for  the  previous  month  in  calculating  the 
basic  formula  price. 

It  was  proposed  at  the  hearing  that 
a  change  be  made  on  unpriced  milk  dis¬ 
tributed  for  Class  I  use  in  the  marketing 
area,  and  that  money  so  collected  be  paid 
to  the  producers  so  affected.  It  was 
not  shown,  however,  how  it  would  be  pos¬ 
sible  to  determine  which  producer  or 
producers  were  affected  by  the  sale  of 
such  milk,  nor  how  it  would  be  feasible 
under  authority  of  the  act  for  a  market 
administrator  to  make  such  distribution 
of  funds. 

Class  II  milk.  The  dfiass  II  price 
should  be  at  such  a  level  that  handlers 
will  accept  and  market  whatever  quan¬ 
tities  of  milk  in  excess  of  Class  I  needs 
may  arise  from  time  to  time.  The  price, 
however,  should  not  be  so  low  that 
handlers  will  be  encouraged  to  procure 
milk  supplies  solely  for  the  purpose  of 
converting  them  into  Class  II  products. 

All  products  included  in  Class  II  milk 
may  be  made  from  unapproved  milk. 
Approved  milk  which  may  be  used  in 
such  products  by  regulated  handlers 
should  be  priced  at  the  competitive  price 
paid  by  local  manufacturing  plants  for 
unapproved  milk.  The  pricing  of  Class 
n  milk  on  the  basis  of  the  average  of  the 
prices  paid  for  unapproved  milk  by  five 
manufacturing  plants  located  in  Cen¬ 
tral  Mississippi,  as  proposed,  will  reflect 
competitive  prices  for  manufacturing 
milk  in  this  area. 

Ice  cream  is  one  of  the  most  important 
outlets  for  reserve  supplies  of  milk  in  the 
marketing  area.  Several  handlers  are 
engaged  in  the  manufacture  of  ice 
cream.  The  price  of  Cfiass  n  milk  at  the 
competitive  manufacturing  price  level 
should  provide  outlets  for  a  substantial 
portion  of  any  reserve  supplies  in  this 
product. 

There  are  a  number  of  manufactur¬ 
ing  plants  located  in  or  near  the  Grade 
A  production  area  which  are  engaged  in 
manufacturing  evaporated  milk,  cheese, 
condensed  milk,  dried  milk  solids  and 
butter.  Some  of  the  reserve  milk  re¬ 
ceived  by  handlers  may  have  to  be  dis¬ 
posed  of  to  these  plants  from  time  to 
time.  The  record  indicates  that  during 
the  flush  production  season  handlers 
sometimes  divert  milk  by  having  it 
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hauled  directly  from  the  farm  to  such  Class  n  prices  and  butterfat  differ-  more  or  less  centrally  located.  It  is  con- 
plants.  entials  will  not  be  anounced  until  after  eluded,  therefore,  that  the  location 

A  proposal  was  made  at  the  hearing  the  end  of  the  month.  Although  han-  differential  should  be  calculated  with  re- 
that  milk  which  is  received  at  a  fluid  dlers  will  not  know  the  cost  of  such  milk  spect  to  the  city  of  Jackson  and  that 
milk  plant  and  then  transferred  to  a  as  it  is  utilized,  they  will  know  that  any  plant  located  more  than  50  miles 
manufacturing  plant  be  priced  50  cents  their  cost  will  follow  that  of  their  princi-  by  nearest  hard-surfaced  highway  from 


less  than  the  Class  II  price.  The  record 
fails  to  support  the  need  for  a  lower  price 
for  such  milk.  The  manufacturing 
plants  on  which  it  is  concluded  the  Class 
II  price  should  be  based  may  and  do  use 
receiving  stations  at  which  milk  from 
farmers  is  dumped  and  hauled  in  bulk 
to  the  processing  plant.  Prices  paid 
farmers  delivering  to  such  receiving  sta¬ 
tions  are  the  same  as  those  paid  at  the 
manufacturing  plants. 

The  recommended  Class  n  price  is  an 
average  of  prices  paid  by  plants  engaged 
in  the  production  of  different  manu¬ 
factured  products.  Prices  paid  by  man¬ 
ufacturing  plants  may  differ  because  of 
changes  in  the  relative  prices  of  the 
products  which  they  manufacture. 
Handlers  can  dispose  of  reserve  milk  to 
the  plants  which  are  paying  the  highest 
price  at  the  time  of  such  disposal.  Be¬ 
cause  of  small  volume  and  inefficient 
means  of  handling,  it  is  possible  that 
some  handlers  may,  at  times,  incur  losses 
in  handling  their  necessary  reserve  sup¬ 
ply  of  milk.  The  handling  of  such  sur¬ 
plus  milk  is  incidental,  however,  to  the 
handling  of  fluid  milk. 

Provision  is  made  in  the  attached 
order  which  will  permit  a  handler  to 
divert  any  milk  clearly  not  needed  in  his 
own  operations  directly  to  manufactur¬ 
ing  plants.  Handlers  who  need  and 
desire  the  entire  output  of  producers 
during  periods  of  short  supply  should 
assume  the  responsibility  to  pay  produc¬ 
ers  at  least  the  competitive  manufactur¬ 
ing  prices  for  Class  II  milk  throughout 
the  year. 

Butterfat  differentials.  As  pointed  out 
previously  herein,  it  is  concluded  that 
butterfat  and  skim  milk  should  be  ac¬ 
counted  for  separately  for  classifleation 
purposes.  It  will  be  necessary,  there¬ 
fore,  to  adjust  Class  I  and  Class  II  prices 
of  milk  in  accordance  with  the  average 
test  of  milk  in  each  class  by  a  butterfat 
differential  which  will  reflect  differences 
In  value  due  to  variations  in  the  butter¬ 
fat  content  of  each  product.  The  values 
resulting  from  multiplying  the  average 
price  of  92 -score  butter  at  Chicago  by 
0.120  for  Class  I  milk  and  by  0.110  for 
Class  II  milk  will  provide  an  appropriate 
basis  for  adjusting  such  prices  in  this 
market,  since  they  will  reflect  changes  in 
the  central  market  prices  of  butterfat. 
The  basing  point  from  which  such  ad¬ 
justments  are  made  should  be  4.0  percent 
butterfat.  This  is  the  basis  now  used  in 
the  Central  Mississippi  marketing  area. 

The  use  of  butterfat  differentials  in 
this  manner  follows  standard  practices 
in  most  fluid  milk  markets  for  adjusting 
for  butterfat  variations.  In  order  that 
the  Class  I  butterfat  differential  may  be 
announced  early  each  month,  it  is  pro¬ 
vided  that  the  Class  I  differential  be 
based  on  the  average  price  of  butter  in 
the  preceding  month.  This  will  permit 
the  announcement  of  the  Class  I  differ¬ 
ential  at  the  same  time  that  the  Class  I 
price  is  announced. 


pal  competitors  for  manufactured  out¬ 
lets. 

The  butterfat  differential  used  in  mak¬ 
ing  payments  to  producers  should  be 
calculated  at  the  average  of  the  return 
actually  received  from  the  sale  of  butter¬ 
fat  in  producer  milk.  The  rate  to  be 
used  for  this  purpose  would  be  the  aver¬ 
age  of  the  Class  I  and  Class  II  differ¬ 
entials  weighted  by  the  proportion  of 
butterfat  in  producer  milk  classified  in 
each  class.  Thus,  producer  returns  for 
butterfat  will  refiect  the  actual  sale  value 
of  their  butterfat  at  the  class  prices 
provided  in  the  order.  The  producer 
butterfat  differential  in  no  way  affects 
the  handlers’  cost  of  milk  but  merely 
prorates  returns  among  producers  whose 
milk  differs  in  butterfat  test. 

The  record  indicates  that  the  average 
test  of  producer  receipts  exceeds  that  of 
Class  I  sales.  The  butterfat  differentials 
recommended  herein  for  Class  I  and 
Class  II  milk  should  tend  to  encourage 
the  production  of  milk  with  a  fat  test 
more  in  line  with  the  fat  requirements 
of  the  market. 

Location  differentials.  It  was  proposed 
at  the  hearing  that  handlers  be  allowed 
a  location  differential  with  respect  to 
milk  moved  from  a  receiving  plant  to  a 
processing  plant. 

The  record  discloses  that  some  of  the 
milk  normally  supplied  to  the  marketing 
area  is  received  by  handlers  at  a  distance 
from  the  plant  which  processes  and  dis¬ 
tributes  the  milk.  In  addition,  some  of 
the  milk  is  brought  to  the  marketing 
area  in  packaged  form. 

The  minimum  Class  I  price  to  be  paid 
for  producer  milk  should  not  be  depend¬ 
ent  upon  the  type  of  plant  receiving  the 
milk.  Neither  should  milk  delivered  to 
one  point  within  the  proposed  marketing 
area  be  priced  differently  than  that  de¬ 
livered  to  any  other  point  in  the  area. 
However,  to  the  extent  that  milk  is  re¬ 
ceived  elsewhere  from  producers  and 
brought  to  the  marketing  area  by  a  han¬ 
dler,  the  handler  has  assumed  a  trans¬ 
portation  cost  which  might  otherwise 
be  borne  by  producers.  For  this  reason, 
the  Class  I  price  should  be  adjusted 
downward  in  the  case  of  plants  which 
assume  the  cost  of  hauling  the  milk  to 
the  marketing  area. 

The  record  discloses  that  handlers  now 
pay  producers  delivering  milk  to  receiv¬ 
ing  stations  serving  the  area  10  cents  less 
per  hundredweight  than  producers  de¬ 
livering  directly  to  bottling  plants.  To 
the  extent  that  this  represents  a  lower 
price  because  of  the  location  of  the  milk, 
such  difference  in  value  should  be  recog¬ 
nized  under  the  order.  It  is  concluded, 
therefore,  that  the  Class  I  price  should 
be  reduced  for  those  receiving  plants 
which  are  outside  the  marketing  area  by 
10  cents.  Bottling  plants  located  outside 
the  marketing  area  and  receiving  milk  at 
seme  distance  from  the  principal  market 
should  receive  the  same  differential. 

Jackson  is  the  primary  center  of  con¬ 
sumption  in  the  proposed  area,  and  is 


Jackson  and  outside  the  marketing  area 
should  receive  the  transportation  differ¬ 
ential  on  Class  I  milk  herein  found 
necessary. 

Prices  paid  producers  supplying  plants 
to  which  location  differentials  apply 
should  likewise  be  reduced  by  10  cents 
to  reflect  the  lower  value  of  such  milk 
f.  o.  b.  the  point  to  which  delivered. 

No  adjustment  should  be  made  in  the 
Class  II  price  for  location  to  which  the 
milk  is  delivered.  There  is  little  differ¬ 
ence  in  the  value  of  milk  for  manufac¬ 
tured  uses  associated  with  the  location 
of  the  plant  receiving  the  milk.  This 
is  true  because  of  the  low  cost  per  hun¬ 
dredweight  of  milk  involved  in  trans¬ 
porting  manufactured  products.  The 
prices  shown  in  the  record  paid  for  un¬ 
graded  milk  received  at  various  sections 
of  the  milkshed  do  not  indicate  any 
difference  in  value  associated  with 
location. 

After  a  handler  receives  milk  for  Class 
II  use,  he  should  be  expected  to  handle 
and  dispose  of  the  milk  in  the  most  ad¬ 
vantageous  possible  method.  Prices  paid 
producers  for  such  milk  should  not  be 
made  dependent  upon  the  method  em¬ 
ployed  by  the  handler  in  disposing  of 
such  milk,  otherwise  part  of  the  incentive 
for  keeping  handling  cost  at  a  minimum 
is  removed.  To  insure  that  milk  will 
not  be  moved  unnecessarily  at  producers’ 
expense,  the  order  should  contain  a  pro¬ 
vision  to  determine  whether  milk  trans¬ 
ferred  between  plants  may  receive  the 
location  differential  credit.  This  should 
provide  that  any  milk  transferred  be  as¬ 
signed  to  any  Class  H  use  remaining  in 
the  transferee  plant  after  a  maximum 
assignment  of  5  percent  of  the  direct 
producer  receipts  to  Class  II  milk. 

7.  Distribution  of  the  proceeds  to  pro¬ 
ducers.  The  individual-handler  type  of 
pool  should  be  included  in  the  order  as 
a  means  of  distributing  to  producers  the 
returns  from  the  sale  of  their  milk. 
Under  this  type  of  pool,  the  minimum 
prices  will  be  uniform  to  all  producers 
delivering  their  milk  to  the  same  han¬ 
dler.  The  “blend,”  “base”  and  “excess” 
prices,  as  the  case  may  be,  will  depend 
on  the  proportion  of  the  producers’ 
milk  used  in  Class  I  and  Class  II  milk 
by  the  handler.  Although  each  handler 
will  be  required  to  pay  minimum  uni¬ 
form  prices  to  all  the  producers  who  de¬ 
liver  to  him  during  each  month,  the 
prices  paid  by  different  handlers  may 
differ  because  the  proportion  of  milk 
used  in  each  class  may  vary. 

Under  the  conditions  existing  in  this 
area,  the  individual-handler  pool  will 
tend  to  result  in  optimum  allocation  of 
producer  milk  among  handlers  accord¬ 
ing  to  Class  I  needs  of  the  handler  and 
in  maximum  returns  to  producers  from 
their  milk.  The  record  indicates  that 
no  handler  in  the  Central  Mississippi 
area  is  carrying  an  undue  proportion  of 
excess  milk  in  order  to  supply  other  han¬ 
dlers  with  supplemental  milk. 
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Base  and  excess  plan.  A  “base  and 
excess”  plan  of  distributing  the  returns 
for  milk  among  producers  should  be  em¬ 
ployed  in  connection  with  the  individual- 
handler  pool. 

Base  and  excess  plans  in  one  form  or 
another  are  commonly  used  within  the 
milkshed  area  at  the  present  although 
these  programs  vary  considerably  among 
handlers.  The  base  and  excess  method 
of  distributing  milk  returns  during  the 
months  of  flush  production  has  wide 
support  among  both  producers  and  han¬ 
dlers  and  should  be  continued.  Aban¬ 
donment  of  such  a  plan  at  this  time 
might  result  in  increased  seasonality  of 
production  to  the  detriment  of  the 
market. 

The  production  of  milk  in  the  area 
shows  considerable  seasonal  variation. 
Consequently,  there  is  a  need  for  an  in¬ 
centive  to  maintain  production  in  the 
fall  and  winter  months  relative  to  spring 
and  summer  levels.  Some  handlers  have 
difficulty  in  utilizing  efficiently  all  milk 
delivered  to  them  in  the  months  of 
seasonally  high  production.  By  provid¬ 
ing  returns  related  directly  to  a  produc¬ 
er’s  ability  to  deliver  additional  milk  in 
the  fall  and  winter  as  compared  with 
deliveries  during  the  season  of  flush  pro¬ 
duction,  a  production  pattern  more 
closely  fitted  to  the  sales  pattern  of  fluid 
milk  and  fluid  milk  products  will  be 
encouraged. 

The  base -excess  plan  proposed  by  pro¬ 
ducers  would  establish  for  each  producer 
in  the  market  a  base  equal  to  his  average 
daily  deliveries  of  milk  during  the  five- 
month  period  September  through  Janu¬ 
ary  (total  deliveries  by  such  producer  to 
all  handlers  divided  by  the  number  of 
days  in  this  period).  During  these 
months,  as  well  as  in  January  and  August 
all  producers  would  receive  the  same 
“blend,”  or  average,  price  paid  by  the 
handler  to  which  they  deliver  their  milk. 

For  each  of  the  months  of  March 
through  July,  separate  uniform  prices 
for  “base  milk”  and  “excess  milk”  would 
be  computed  so  that  Class  I  sales  would 
first  be  allotted  to  “base  milk.”  Base 
milk  would  be  that  quantity  of  milk  de¬ 
livered  by  each  producer  up  to  his  aver¬ 
age  daily  base  multiplied  by  the  number 
of  days  in  the  month  on  which  he  delivers 
milk  to  any  fluid  milk  plant.  The  “ex¬ 
cess  milk”  price  should  be  the  minimum 
order  Class  II  price,  unless  the  total  Class 
I  sales  of  the  handler  exceed  the  total 
quantity  of  base  milk  received  from  pro¬ 
ducers  in  a  given  month.  In  this  case, 
the  fact  that  some  excess  milk  was  used 
for  Class  I  sales  would  be  reflected  in  the 
price  of  such  milk,  or  in  the  excess  blend 
price. 

The  proposed  months  for  establishing 
bases  (September  through  January)  are 
normally  those  of  relatively  low  milk 
production  in  relation  to  fluid  milk  sales. 
Producers  who  enter  the  market  during 
the  fall  and  early  winter  months,  when 
additional  milk  is  usually  needed,  should 
be  permitted  to  establish  a  base  on  de¬ 
liveries  made  during  a  portion  of  the  base 
forming  period.  This  may  be  accom¬ 
plished  by  determining  the  base  for  a 
new  prtxlucer  on  the  basis  of  the  total 
number  of  days  in  the  base  forming 
period  on  which  he  delivers  milk,  less 
the  number  of  days  in  September  during 


which  he  did  not  produce  milk  for  sale 
to  a  handler. 

The  base  operating  period,  during 
which  payments  are  made  under  the  base 
plan,  need  not  include  all  months  that 
are  not  included  in  the  base  forming 
pericxi  to  achieve  the  objectives  of  this 
plan.  By  limiting  the  base  operating 
period  or  payment'  for  base  and  excess 
milk  to  the  months  of  March  through 
July,  a  desired  degree  of  flexibility  will 
be  provided.  Omission  of  August  from 
the  base  operating  period  will  permit  all 
producers  to  adjust  their  production  pro¬ 
grams  immediately  preceding  the  fall 
shortage  months  without  being  influ¬ 
enced  by  the  base  plan  operating  during 
this  month.  Limitation  of  the  base 
forming  period  to  fewer  months  gives 
added  incentive  to  increase  production 
during  the  months  included  in  such 
period.  The  record  does  not  indicate 
that  February  is  a  month  of  low  produc¬ 
tion. 

The  order  should  provide  that  the 
market  administrator  will  notify  each 
producer  and  the  handler  to  whom  he  is 
currently  selling  milk  of  the  amount  of 
his  daily  base  on  or  before  March  1  of 
each  year.  The  daily  base  established 
by  each  producer  will  be  calculated  by 
the  market  administrator  from  handlers’ 
payroll  records. 

It  is  necessary  to  provide  certain  rules 
in  connection  with  the  establishment 
and  transfer  of  bases  in  order  to  pro¬ 
vide  reasonable  administrative  work¬ 
ability  of  the  plan.  To  accomplish  this 
and  to  preserve  the  effectiveness  of  the 
base  plan,  transfers  of  bases  should  be 
limited  to  the  entire  bases  of  producers 
who  retire  from  farming.  In  cases  of 
death  or  dissolution  of  joint  production 
arrangements,  such  as  landlord-tenant 
relationships,  similar  transfers  should 
be  permitted.  Since  the  base  plan  is 
effective  in  determining  producer  pay¬ 
ments  in  only  five  of  the  twelve  months 
in  each  year  and  since  all  producers 
must  establish  a  new  base  each  year, 
other  provisions  than  those  contained 
herein  for  the  establishment  and  trans¬ 
fer  of  bases  are  unnecessary. 

The  uniform  prices,  including  uni¬ 
form  base  and  excess  prices,  which  are 
required  to  be  paid  producers  by  each 
handler  should  be  computed  for  milk 
containing  4.0  percent  butterfat  which 
is  in  accordance  with  past  and  current 
market  practices.  In  distributing  pro¬ 
ceeds  to  producers,  a  differential  should 
be  applied  to  recognize  different  values 
of  milk  in  accordance  with  its  butterfat 
content.  This  differential  should  be  de¬ 
termined  on  the  basis  of  the  weighted 
average  value  of  producer  butterfat  ac¬ 
cording  to  its  utilization  at  the  class 
prices  of  the  order. 

Location  differentials  heretofore  dis¬ 
cussed  should  be  applied  to  prices  paid 
producers. 

Payment  to  producers.  The  order 
should  provide  that  each  handler  make 
final  payments  to  each  producer  for 
milk  reecived  at  the  appropriate  uniform 
price(s)  on  or  before  the  15th  day  after 
the  end  of  each  month.  Since  it  has 
been  the  practice  in  this  area  for  han¬ 
dlers  to  pay  producers  bi-monthly,  pro¬ 
vision  has  been  made  for  partial  pay¬ 
ments  to  producers  on  or  before  the  last 


day  of  each  month  for  milk  delivered 
during  the  first  15  days  of  such  month 
at  not  less  than  the  Class  II  price  per 
hundredweight  for  the  preceding  month. 
(No  adjustment  for  butterfat  content  or 
location  is  required  on  such  advance 
payment.)  Provision  should  also  be 
made  for  the  handler,  if  authorized  in 
writing  by  the  producer,  to  make  proper 
deductions  for  goods  or  services  fur¬ 
nished  or  for  payments  made  on  behalf 
of  the  producer.  At  the  time  the  final 
payment  is  made,  each  handler  will  be 
required  to  furnish  to  each  producer  a 
monthly  statement.  This  should  show 
the  pounds  and  butterfat  tests  of  milk 
received  from  him,  together  with  the 
rate  or  rates  of  payment  for  such  milk 
and  a  description  of  any  deductions 
claimed  by  the  handler. 

8.  Other  administrative  provisions. 
Certain  other  provisions  should  be  in¬ 
cluded  in  the  order  to  carry  out  admin¬ 
istratively  the  purposes  of  the  regula¬ 
tion. 

In  addition  to  the  definitions  discussed 
earlier  in  this  decision  which  define  the 
scope  of  the  regulation,  certain  other 
terms  and  definitions  are  desirable  in 
the  interest  of  brevity  and  to  assure  that 
each  usage  of  the  term  implies  the  same 
meaning.  Definitions  for  base  and  ex¬ 
cess  milk  are  included.  Such  other 
terms  as  are  defined  in  the  attached 
order  are  common  to  many  other  Federal 
milk  orders. 

Market  administrator.  Provision 
should  be  made  for  the  appointment  by 
the  Secretary  of  a  market  administrator 
to  administer  the  order  and  to  set  forth 
the  powers  and  duties  for  such  agency. 

Records  and  reports.  Provisions 
should  be  included  in  the  order  for  the 
purpose  of  requiring  handlers  to  main¬ 
tain  adequate  records  of  their  operations 
and  to  make  certain  reports.  Time  lim¬ 
its  must  be  prescribed  for  filing  such 
reports  and  for  making  payments  to  pro¬ 
ducers.  Dates  must  also  be  established 
for  the  announcement  of  prices  by  the 
market  administrator.  The  following 
schedule  will  afford  interested  parties 
adequate  time  to  perform  the  indicated 
function; 

Day  of  Month  and  Function 

6th — Announcement  by  market  adminis¬ 
trator  of  the  Class  I  price  and  butterfat 
differential  for  the  current  month. 

6th — Announcement  by  the  market  ad¬ 
ministrator  of  Class  II  price  and  Class  II 
butterfat  differential  for  preceding  month. 

6th — Submission  by  handlers  of  a  monthly 
report  of  receipts  and  utilization  for  the 
preceding  month. 

10th — Announcement  by  market  adminis¬ 
trator  of  uniform  prices  for  each  handler 
and  notification  to  handlers  of  the  value  of 
their  producer  milk  received  in  the  preced¬ 
ing  month. 

15th — Pinal  payments  by  handlers  to  pro¬ 
ducers  for  milk  received  during  preceding 
month  and  payments  for  marketing  services. 

20th — Submission  of  producer  payroll  re¬ 
port  by  handlers  for  preceding  month. 

Last — Partial  payments  to  producers  for 
milk  received  during  first  15  days  of  the 
month. 

Handlere  should  maintain  and  make 
available  to  the  market  administrator  all 
records  and  accounts  of  their  operations, 
together  with  facilities  which  are  neces¬ 
sary  to  determine  the  accuracy  of  in- 
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formation  reported  to  the  market  ad¬ 
ministrator  or  any  other  information 
upon  which  the  classification  of  pro¬ 
ducer  milk  depends.  The  market  ad¬ 
ministrator  must  likewise  be  permitted 
to  check  the  accuracy  of  weights  and 
tests  of  milk  and  milk  products  received 
and  handled,  and  to  verify  all  payments 
required  under  the  order. 

In  addition  to  the  regular  reports  re¬ 
quired  of  handlers,  provision  is  made  for 
handlers  to  notify  the  market  adminis¬ 
trator  of  their  intentions  to  import  other 
source  milk.  Such  information  on  a 
marketwide  basis  may  assist  handlers  in 
locating  local  sources  of  producer  milk 
and  expedite  the  transfer  of  such  milk 
among  handlers.  It  is  necessary  that 
handlers  retain  records  to  prove  the 
utilization  of  the  milk  and  that  proper 
payments  were  made  to  producers.  Since 
the  books  and  records  of  all  handlers 
cannot  be  completed  or  audited  immedi¬ 
ately  after  the  milk  has  been  delivered 
to  a  plant,  it  therefore  becomes  neces¬ 
sary  to  keep  such  records  for  a  reason¬ 
able  period  of  time. 

The  order  should  provide  limitations 
on  the  period  of  time  handlers  shall  be 
required  to  retain  such  books  and  records 
and  on  the  period  of  time  in  which  obli¬ 
gations  under  the  order  shall  terminate. 
Provision  made  in  this  regard  is  identical 
in  principle  with  the  general  amendment 
made  to  all  milk  orders  in  operation  on 
July  30,  1947,  following  the  Secretary’s 
decision  of  January  26,  1949  (14  F.  R. 
444).  That  decision  covering  the  reten¬ 
tion  of  records  and  limitation  of  claims 
is  equally  applicable  in  this  situation  and 
is  adopted  as  a  part  of  this  decision. 

Expense  of  administration.  Each 
handler  should  be  required  to  pay  the 
market  administrator,  as  his  pro  rata 
share  of  the  cost  of  administering  the 
order,  not  more  than  5  cents  per  hun- 
u'edweight,  or  such  lesser  amount  as  the 
Secretary  may  from  time  to  time  pre¬ 
scribe,  on  (a)  producer  milk  (including 
such  handler’s  own  production),  (b)‘ 
other  source  milk  in  a  fluid  milk  plant 
which  is  classified  as  Class  I  milk,  and 
(c)  Class  I  milk  disposed  of  in  the  mar¬ 
keting  area  from  a  nonfiuid  milk  plant. 

The  market  administrator  must  have 
suflBcient  funds  to  enable  him  to  admin¬ 
ister  properly  the  terms  of  the  order. 
The  act  provides  that  such  cost  of  ad¬ 
ministration  shall  be  financed  through 
an  assessment  on  handlers.  One  of  the 
duties  of  the  market  administrator  is  to 
verify  the  receipts  and  disposition  of  milk 
irom  all  sources.  The  record  Indicates 
that  other  source  milk  is  received  by  most 
handlers  to  supplement  local  producer 
supplies  of  milk  and  by  a  few  handlers 
in  their  fluid  milk  plants  for  ice  cream 
operations  which  are  conducted  in  the 
same’  plant.  Some  handlers  obtain  a 
portion  of  their  milk  supply  from  their 
own  herds.  Equity  in  sharing  the  cost 
of  administration  of  the  order  among 
handlers  will  be  achieved,  therefore,  by 
applying  the  administrative  assessment 
lo  all  producer  milk  (including  handlers’ 
own  production)  and  other  source  milk 
allocated  to  Class  I  milk. 

Plants  not  subject  to  the  classification 
opd  pricing  provisions  of  the  order  may 
distribute  limited  quantities  of  Class  I 
in  the  marketing  area.  These 


plants  must  be  checked  to  verify  their 
status  under  the  order.  Assessment  of 
administrative  expense  with  respect  to 
such  milk  sold  in  the  marketing  area  will 
help  to  defray  the  costs  of  such  checks. 

In  view  of  the  anticipated  volume  of 
milk  and  the  costs  of  administering 
orders  in  markets  of  comparable  circum¬ 
stances,  it  is  concluded  that  an  initial 
rate  of  5  cents  per  hundredweight  is 
necessary  to  meet  the  expenses  of  ad¬ 
ministration.  Provision  should  be  made 
to  enable  the  Secretary  to  reduce  the 
rate  of  assessment  below  the  5  cents  per 
hundredweight  maximum  without  neces¬ 
sitating  an  amendment  to  the  order. 
This  should  be  done  at  any  time  ex¬ 
perience  in  the  market  reveals  that  a 
lesser  rate  will  produce  sufficient  revenue 
to  administer  the  order  properly. 

Marketing  services  A  provision  should 
be  included  in  the  order  for  furnishing 
marketing  services  to  producers,  such 
as  verifying  of  tests  and  weights  and 
furnishing  market  information.  These 
should  be  provided  by  the  market  ad¬ 
ministrator  and  the  cost  should  be  borne 
by  the  producer  receiving  the  service. 
If  a  cooperative  association  is  perform¬ 
ing  such  services  for  any  member 
producers  and  is  approved  for  such  ac¬ 
tivities  by  the  Secretary,  the  market  ad¬ 
ministrator  may  accept  this  in  lieu  of 
his  own  service. 

There  is  a  need  for  a  marketing  serv¬ 
ice  program  in  connection  with  the  ad¬ 
ministration  of  an  order  in  this  area. 
Orderly  marketing  will  be  promoted  by 
assuring  individual  producers  that  pay¬ 
ments  received  for  their  milk  are  based 
on  the  pricing  provisions  of  the  order, 
and  reflect  accurate  weights  and  tests  of 
such  milk.  To  accomplish  this  fully,  it 
is  necessary  that  the  butterfat  tests  and 
weights  of  individual  producer  deliver¬ 
ies  of  milk  as  reported  by  the  handler  be 
verified  for  accuracy. 

An  important  phase  of  the  marketing 
service  program  is  to  furnish  producers 
with  current  market  information.  As 
previously  discussed,  detailed  informa¬ 
tion  regarding  market  conditions  is  not 
now  regularly  available  either  to  pro¬ 
ducers  or  to  cooperative  associations. 
Efficiency  in  the  production,  utilization 
and  marketing  of  milk  will  be  promoted 
by  the  dissemination  of  current  infor¬ 
mation  on  a  marketwide  basis  to  all 
producers. 

To  enable  the  market  administrator  to 
furnish  such  services,  provision  should  be 
made  for  a  maximum  deduction  of  7 
cents  per  hundredweight  with  respect  to 
receipts  of  milk  from  producers  for 
whom  he  renders  marketing  services. 
Comparison  of  the  extent  of  the  milk- 
shed  and  the  volume  of  milk  involved 
with  that  of  several  other  markets  now 
under  Federal  regulation  leads  to  the 
conclusion  that  this  will  reflect  the  maxi¬ 
mum  cost  of  such  services.  If  later  ex¬ 
perience  indicates  that  marketing  serv¬ 
ices  can  be  performed  at  a  lesser  rate, 
provision  is  made  for  the  Secretary  to 
adjust  the  rate  downward  without  the 
necessity  of  a  hearing. 

Handlers  proposed  that  the  market¬ 
ing  service  deduction  by  the  market 
administrator  be  no  more  than  the  de¬ 
ductions  made  by  a  cooperative  associa¬ 


tion.  However,  they  failed  to  show  a 
need  for  the  market  administrator  to 
make  marketing  service  deductions,  ex¬ 
cept  those  which  are  necessaiT  to  per¬ 
form  the  services  involved.  No  other 
standard  should  be  applied  in  determin¬ 
ing  the  rate  of  deduction. 

General  findings,  (a)  The  proposed 
marketing  agreement  and  the  order,  and 
all  of  the  terms  and  conditions  thereof, 
will  tend  to  effectuate  the  declared 
policy  of  the  act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds 
and  other  economic  conditions  which  af¬ 
fect  market  supply  of  and  demand  for 
milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  pro¬ 
posed  marketing  agreement  and  the 
order  are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure’ and  wholesome  milk 
and  be  in  the  public  interest;  and 

(c)  The  proposed  order  will  regulate 
the  handling  of  milk  in  the  same  man¬ 
ner  as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of  in¬ 
dustrial  and  commercial  activity  speci¬ 
fied  in  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

ORDER  OF  THE  SECRETARY  DIRECTING  THE 
CONDUCT  OF  A  REFERENDUM:  DETERMINA¬ 
TION  OF  A  REPRESENTATIVE  PERIOD:  AND 
DESIGNATION  OF  REFERENDUM  AGENT 

Pursuant  to  section  8c  (19)  of  the  Ag¬ 
ricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  608c  (19) ), 
it  is  hereby  directed  that  a  referendum 
be  conducted  among  the  producers  (as 
defined  in  the  order  set  forth  below  regu¬ 
lating  the  handling  of  milk  in  the  Cen¬ 
tral  Mississippi  marketing  area)  who, 
during  the  month  of  August  1954,  which 
month  is  hereby  determined  to  be  the 
representative  period  for  such  referen¬ 
dum.  were  engaged  in  the  production 
of  milk  for  sale  in  the  marketing  area 
specified  in  the  aforesaid  order,  to  de¬ 
termine  whether  such  producers  favor 
the  issuance  of  the  order  which  is  filed 
herewith. 

A.  T.  Radigan  is  hereby  designated 
agent  of  the  Secretary  to  conduct  such 
referendum  in  accordance  with  the  pro¬ 
cedure  for  the  conduct  of  referenda  to 
determine  producer  approval  of  milk 
marketing  orders  as  published  in  the 
Federal  Register  on  August  10,  1950  (15 
F.  R.  5177),  such  referendum  to  be  com¬ 
pleted  on  or  before  the  20th  day  from 
the  date  this  decision  is  filed  with  the 
Hearing  Clerk,  United  States  ^Depart¬ 
ment  of  Agriculture. 

Marketing  agreement  and  order,  as 
amended.  Annexed  hereto  and  made  a 
part  hereof  are  two  documents  en¬ 
titled  respectively,  “Marketing  Agree¬ 
ment  Regulating  the  Handling  of  Milk 
in  the  Central  Mississippi  Marketing 
Area,’’  and  “Order  Regulating  the  Han¬ 
dling  of  Milk  in  the  Central  Mississippi, 
Marketing  Area,”  which  have  been  de¬ 
cided  upon  as  the  detailed  and  appro¬ 
priate  means  of  effectuating  the  fore¬ 
going  conclusions.  'These  documents 
shall  not  become  effective  unless  and  un¬ 
til  the  requirements  of  §  900.14  of  the 
rules  of  practice  and  procedure,  as 
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amended,  governing  proceedings  to  for¬ 
mulate  marketing  agreements  and  orders 
have  been  met. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  order,  which 
will  be  published  with  this  decision. 

This  decision  filed  at  Washington, 
D.  C.,  this  3d  day  of  September  1954. 

[seal]  Earl  L.  Butz, 

Acting  Secretary. 

Order ^  Regulating  the  Handling  of  Milk 
in  the  Central  Mississippi  Marketing 
Area 
Sec. 

987.0  Findings  and  determination. 

DEFINITIONS 

987.1  Act. 

987.2  Secretary. 

987.3  Department  of  Agriculture. 

987.4  Person. 

987.5  Cooperative  association. 

987.6  Central  Mississippi  marketing  area. 

987.7  Distributing  plant. 

987.8  Supply  plant. 

987.9  Fluid  milk  plant. 

987.10  Nonfluid  milk  plant. 

987.11  Approved  plant. 

987.12  Handler. 

987.13  Producer. 

987.14  Producer  milk. 

987.15  Other  source  milk. 

987.16  Producer-handler. 

987.17  Chicago  butter  price. 

MARKET  ADMINISTRATOR 

987.20  Designation. 

987.21  Powers. 

987.22  Duties. 

REPORTS,  RECORDS,  AND  FACILITIES 

987.30  Reports  of  receipts  and  utilization. 

987.31  Other  reports. 

987.32  Records  and  facilities. 

987.33  Retention  of  records. 

CLASSIFICATION 

987.40  Skim  milk  and  butterfat  to  be 

classifled. 

987.41  Classes  of  utilization. 

987.42  Assignment  of  shrinkage. 

987.43  Responsibility  of  handlers  and  re- 

classlflcation  of  milk. 

987.44  Transfers. 

987.45  Computation  of  the  skim  milk  and 

butterfat  in  each  class. 

987.46  Allocation  of  skim  milk  and  butter¬ 

fat  classified. 

MINIMUM  PRICES 

987.50  Basic  formula  price. 

987.51  Class  prices. 

987.52  Butterfat  differential  to  handlers. 

987.53  Location  differentials  to  handlers. 

APPLICATION  OF  PROVISIONS 

987.60  Producer-handlers. 

987.61  Plants  subject  to  other  Federal 

orders. 

determination  of  UNIFORM  PRICE 

987.70  Net  obligation  of  handlers. 

987.71  Computation  of  uniform  prices  for 

handlers. 

987.72  Computation  of  the  uniform  price 

for  base  milk  and  for  excess  milk 
for  handlers. 


>  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  $  900.14  of 
the  rules  of  practice  and  procedure,  as 
amended,  governing  proceedings  to  formulate 
marketing  agreements  and  orders  have  been 
met. 


bask  ratinq 

Sec. 

987.80  Determination  of  dally  base. 

987.81  Computation  of  base. 

987.82  Base  rules. 

987.83  Announcement  of  established  bases. 

PAYMENTS 

987.90  Payments  to  producers. 

987.91  Butterfat  differential  to  producers. 

987.92  Location  differentials  to  producers. 

987.93  Adjustment  of  accounts. 

987.94  Marketing  services. 

987.95  Expense  of  administration. 

987.96  Termination  of  obligations. 

EFFECTIVE  TIME,  SUSPENSION,  OR  TERMINATION 

987.100  Effective  time. 

987.101  Susp>enslon  or  termination. 

987.102  Continuing  obligations. 

987.103  Liquidation. 

MISCELLANEOUS  PROVISIONS 

987.110  Agents. 

987.111  Separability  of  provisions. 

Authority:  5§  987.0  to  987.111  Issued  un¬ 
der  sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c. 

§  987.0  Findings  and  determina¬ 
tions — (a)  Findings  upon  the  basis  of 
the  hearing  record.  Pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.  S.  C.  601  et  seq.) ,  and  the  applicable 
rules  of  practice  and  procedure,  as 
amended,  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900),  a  public  hear¬ 
ing  was  held  upon  a  proposed  marketing 
agreement  and  a  proposed  order  regu¬ 
lating  the  handling  of  milk  in  the  Cen¬ 
tral  Mississippi  marketing  area.  Upon 
the  basis  of  the  evidence  introduced  at 
such  hearing  and  the  record  thereof,  it 
is  found  that: 

(1)  The  said  order,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
act: 

(2)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds 
and  other  economic  conditions  which  af¬ 
fect  market  supply  of  and  demand  for 
milk  in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  the  order 
are  such  prices  as  will  reflect  the  afore¬ 
said  factors,  insure  a  sufficient  quantity 
of  pure  and  wholesome  milk  and  be  in 
the  public  interest; 

(3)  The  said  order  regulates  the  han¬ 
dling  of  milk  in  the  same  manner  as 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  this  order, 
are  in  the  current  of  interstate  commerce 
or  directly  burden,  obstruct  or  affect  in¬ 
terstate  commerce  in  milk  or  its  prod¬ 
ucts;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler  as  his  pro  rata  share  of 
such  expense,  5  cents  per  hundredweight, 
or  such  amount  not  exceeding  5  cents  per 
hundredweight  as  the  Secretary  may 
prescribe,  with  respect  to  all  (a)  receipts 


of  producer  milk,  including  such  han¬ 
dler’s  own  production,  (b)  other  source 
milk  at  a  fluid  milk  plant  which  is  classi¬ 
fied  as  Class  I  milk,  and  (c)  Class  I  milk 
disposed  of  during  the  month  on  routes 
(including  routes  operated  by  vendors) 
to  retail  or  wholesale  outlets  (except 
fluid  milk  plants)  located  in  the  market¬ 
ing  area  from  a  nonfluid  milk  plant. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof  the  handling  of 
milk  in  the  Central  Mississippi  market¬ 
ing  area  shall  be  in  conformity  to  and  in 
compliance  with  the  following  terms  and 
conditions : 

DEFINITIONS 

§  907.1  Act.  “Act”  means  Public  Act 
No.  10,  73d  Congress,  as  amended,  and 
as  reenacted  and  amended  by  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.), 

§  987.2  Secretary.  “Secretary”  means 
the  Secretary  of  Agriculture  of  the 
United  States  or  any  other  officer  or  em¬ 
ployee  of  the  United  States  authorized 
to  exercise  the  powers  or  to  perform  the 
duties  of  the  said  Secretary  of  Agricul¬ 
ture. 

§  987.3  Department  of  Agriculture. 
“Department  of  Agriculture”  means  the 
United  States  Department  of  Agriculture 
or  any  other  Federal  agency  authorized 
to  perform  the  price  reporting  functions 
specified  in  this  part. 

§  987.4  Person.  “Person”  means  any 
individual,  partnership,  corporation,  as¬ 
sociation,  or  other  business  unit. 

§  987.5  Cooperative  association.  “Co¬ 
operative  association”  means  any  coop¬ 
erative  marketing  association  which  the 
Secretary  determines,  after  application 
by  the  association: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or  market¬ 
ing  milk  or  its  products  for  its  members. 

§  987.6  Central  Mississippi  marketing 
area.  “Central  Mississippi  marketing 
area,”  hereinafter  called  the  “marketing 
area,”  means  all  the  territory  within  the 
following  counties:  Claiborne,  Copiah, 
Covington.  Forrest,  Hinds,  Jasper,  Jeffer¬ 
son  Davis,  Jones,  Madison,  Marion, 
Perry,  Rankin.  Scott,  Simpson,  Smith, 
Walthall,  Warren,  Wayne,  Lamar  (ex¬ 
cept  beat  2  thereof),  and  Lawrence  (ex¬ 
cept  beats  1,  2  and  3  thereof). 

§  987,7  Distributing  plant.  “Distrib¬ 
uting  plant”  means  any  plant  from 
which  a  volume  of  Class  I  milk  equal  to 
more  than  an  average  of  1,000  pounds  pet 
day  or  5.0  percent  of  the  Grade  A  mil^ 
and  skim  milk  received  from  producers 
and  other  plants,  whichever  is  less,  is 
disposed  of  during  the  month  on  routes 
(including  routes  operated  by  vendors) 
or  through  plant  stores  to  retail  or  whole¬ 
sale  outlets  (except  other  fluid  milk 
plants)  located  in  the  marketing  area. 

§  987.8  Supply  plant.  “Supply  plant" 
means  (a)  any  plant  from  which 
A  milk,  skim  milk  or  cream  is  shipP*® 
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during  the  month  to  a  distributing  plant 
in  any  of  the  months  of  January  through 
July,  or  (b)  any  plant  from  which  not 
less  than  50  percent  of  the  Grade  A  milk 
received  from  dairy  farmere  during  the 
month  is  shipped  in  such  month  as  milk, 
skim  milk  or  cream  to  distributing  plants 
during  the  months  of  August  through 
December. 

§  987.9  Fluid  milk  plant.  “Fluid  milk 
plant”  means  a  distributing  plant  or  a 
supply  plant. 

§  987.10  Nonfluid  milk  plant.  “Non¬ 
fluid  milk  plant”  means  any  milk  manu¬ 
facturing,  processing,  or  bottling  plant 
other  than  a  fluid  milk  plant. 

§987.11  Approved  plant.  “Approved 
plant”  means:  (a)  A  fluid  milk  plant, 

(b)  any  milk  plant  from  which  Class  I 
milk  is  disposed  of  (including  delivery 
by  a  vendor  or  sale  from  a  plant  store) 
during  the  month  to  retail  or  wholesale 
outlets  located  in  the  marketing  area,  or 

(c)  any  plant  from  which  milk  or  skim 
milk  approved  by  the  appropriate  health 
department  for  distribution  as  Class  I 
milk  in  the  marketing  area  is  shipped  to 
a  distributing  plant  during  the  month. 

!  987.12  Handler.  “Handler”  means 
any  person  in  his  capacity  as  the  operator 
of  one  or  more  approved  plants. 

§  987.13  Producer.  “Producer”  means 
any  person,  except  a  producer-handler, 
who  produces  milk  in  compliance  with 
Grade  A  inspecticui  requirements  of  a 
duly  constituted  health  authority, 
which  milk  is  (a)  received  at  a  fluid 
milk  plant  or  (b)  diverted  for  his  ac¬ 
count  by  the  operator  of  a  fluid  milk 
plant  from  such  plant  to  a  nonfluid  milk 
plant  during  the  months  of  March 
through  July:  Provided,  That  milk  so 
diverted  shall  be  deemed  to  have  been 
received  by  the  diverting  handler  at  the 
plant  from  which  it  was  diverted. 

1 987.14  Producer  milk.  “Producer 
milk”  means  all  skim  milk  and  butterfat 
contained  in  milk  produced  by  a  pro¬ 
ducer  and  received  at  the  fluid  milk 
plant  directly  from  producers,  or  di¬ 
verted  from  the  plant  pursuant  to 
1987.13. 

§  987.15  Other  source  milk.  “Other 
source  milk”  means  all  skim  milk  and 
butterfat  contained  in: 

(a)  Receipts  during  the  month  in  the 
form  of  products  designated  as  Class  I 
milk  pursuant  to  §  987.41  (a)  (1) ,  except 

(1)  such  products  received  from  other 
fluid  milk  plants,  or  (2)  producer  milk; 
and 

•b)  Products  designated  as  Class  II 
milk  pursuant  to  §  987.41  (b)  (1)  from 
&ny  source  (including  those  from  a 
plant’s  own  production)  which  are  re¬ 
processed  or  converted  to  another  prod¬ 
uct  during  the  month. 

§  987.16  Producer -handler.  “Pro¬ 
ducer-handler”  means  any  person  who 
operates  an  approved  plant  but  who  re¬ 
vives  no  milk  from  other  dairy 
farmers. 

§  987.17  Chicago  butter  price.  “Chi¬ 
cago  butter  price”  means  the  simple 
average,  as  computed  by  the  market  ad- 
®iinistrator,  of  the  daily  wholesale  selling 


prices  (using  the  midpoint  of  any  range 
as  one  price)  per  pound  of  92-score  bulk 
creamery  butter  at  Chicago  as  reported 
during  the  month  by  the  Department  of 
Agriculture, 

MARKET  ADMINISTRATOR 

§  987.20  Designation.  The  agency  for 
the  administration  of  this  part  shall  be 
a  market  administrator,  selected  by  the 
Secretary,  who  shall  be  entitled  to  such 
compensation  as  may  be  determined  by, 
and  shall  be  subject  to  removal  at  the 
discretion  of,  the  Secretary. 

§  987.21  Powers.  The  market  admin¬ 
istrator  shall  have  the  following  powers 
with  respect  to  this  part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretai-y  complaints  of  viola¬ 
tions  ; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to  the 
Secretai*y. 

§  987.22  Duties.  The  market  admin¬ 
istrator  shall  perform  all  duties  neces¬ 
sary  to  administer  the  terms  and  pro¬ 
visions  of  this  part,  including  but  not 
limited  to  the  following: 

(a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  such  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons 'as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions: 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  the  funds  provided  by 
§  987.95  the  cost  of  his  bond  and  of  the 
bonds  of  his  employees,  his  own  com¬ 
pensation,  and  all  other  expen.ses,  except 
those  incurred  under  §  987.94,  neces¬ 
sarily  incurred  by  him  in  the  mainte¬ 
nance  and  functioning  of  his  office  and 
in  the  performance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and,  upon  request 
by  the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

(f)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(g)  Audit  all  reports  and  payments  by 
each  handler  by  inspection  of  such  han¬ 
dler’s  records  and  of  the  records  of  any 
other  handler  or  person  upon  whose 
utilization  the  classification  of  skim  milk 
or  butterfat  for  such  handler  depends; 

(h)  Publicly  announce,  at  his  discre¬ 
tion,  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  conspicuous 
place  in  his  office  and  by  such  other 
means  as  he  deems  appropriate,  the 


name  of  any  person  who,  after  the  date 
upon  which  he  is  required  to  perform 
such  acts,  has  not  made  reports  pursuant 
to  §§  987.30  and  987.31  or  payments  pur¬ 
suant  to  §  987.90; 

(i)  Publicly  announce,  by  posting  in  a 
conspicuous  place  in  his  office  and  by 
such  other  means  as  he  deems  appropri¬ 
ate,  and  notify  each  handler  in  writing: 

(1)  On  or  before  the  6th  day  of  each 

month,  the  minimum  price  for  Class  I 
milk  computed  pursuant  to  §  987.51  (a) 
and  the  Class  I  butterfat  differential 
computed  pursuant  to  §  987.52  (a) ,  both 
for  the  current  month,  and  the  minimum 
price  for  Class  II  milk  computed  pursu¬ 
ant  to  §  987.51  (b)  and  the  Class  II  but¬ 
terfat  differential  computed  pursuant  to 
§  987.52  (b),  both  for  the  previous 

month ; 

(2)  On  or  before  the  10th  day  after 
the  end  of  each  of  the  months  of  August 
through  February,  the  uniform  price  for 
each  handler  computed  pursuant  to 
§  987.71  and  the  butterfat  differential 
computed  pursuant  to  §  987.91;  and 

(3)  On  or  before  the  10th  day  after 
the  end  of  each  of  the  months  of  March 
through  July,  the  uniform  prices  for 
base  milk  and  for  excess  milk  for  each 
handler  computed  pursuant  to  §  987.72, 
and  the  butterfat  differential  computed 
pursuant  to  ,§  987.92 ; 

(j)  On  or  before  the  10th  day  after 
the  end  of  each  month,  mail  to  each 
handler  at  his  last  known  address  a 
statement  showing  for  such  handler; 

( 1 )  The  amount  and  value  of  producer 
milk  in  each  class  and  the  totals  there¬ 
of; 

(2)  For  the  months  of  March  through 
July,  the  amounts  and  value  of  his  base 
and  excess  milk,  respectively ;  and 

(k)  Prepare  and  disseminate  to  the 
public  such  statistics  and  such  informa¬ 
tion  as  he  deems  advisable  and  as  do  not 
reveal  confidential  information. 

REPORTS,  RECORDS,  AND  FACILITIES 

§  987.30  Reports  of  receipts  and  uti¬ 
lization.  On  or  before  the  6th  day  after 
the  end  of  each  month,  each  handler, 
except  a  producer-handler,  shall  report 
to  the  market  administrator  in  the  de¬ 
tail  and  on  forms  prescribed  by  the  mar¬ 
ket  administrator  for  each  of  his  ap¬ 
proved  plants  for  such  month  as  follows: 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  pro¬ 
ducer  milk ;  and  for  the  months  of  March 
through  July,  the  total  quantity  of  base 
milk  received; 

(b)  The  quantities  of  skim  milk  and 
butterfat  contained  in  products  desig¬ 
nated  as  Class  I  milk  pursuant  to  §  987.41 
(a)  (1)  received  from  fluid  milk  plants 
of  other  handlers; 

(c)  The  quantities  of  skim  milk  and 
butterfat  contained  in  other  source  milk; 

(d)  Inventories  of  Class  I  milk  on 
hand  at  the  beginning  and  end  of  the 
month;  and 

(e)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  section,  including  a 
separate  statement  of  the  disposition  of 
Class  I  milk  outside  the  marketing  area. 

§  987.31  Other  reports,  (a)  Each 
producer-handler  shall  make  reports  to 
the  market  administrator  at  such  time 
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and  in  such  manner  as  the  market  ad¬ 
ministrator  may  prescribe. 

(b)  Each  handler,  except  a  producer- 
handler,  shall  report  to  the  market  ad¬ 
ministrator  in  detail  and  on  forms  pre¬ 
scribed  by  the  market  administrator: 

(1)  On  or  before  the  20th  day  after 
the  end  of  the  month  for  each  of  his 
fluid  milk  plants  his  producer  payroll 
for  such  month  which  shall  show  for 
each  producer:  (i)  His  name  and  ad¬ 
dress,  (ii)  the  total  pounds  of  milk  re¬ 
ceived  from  such  producer,  including  for 
the  months  of  March  through  July  the 
total  pounds  of  base  and  excess  milk, 
(iii)  the  number  of  days  on  which  milk 
was  received  from  such  producer  if  less 
than  a  full  calendar  month,  (iv)  the 
average  butterfat  content  of  such  milk, 
and  (V)  the  net  amount  of  such  han¬ 
dler’s  payment,  together  with  the  price 
paid  and  the  amount  and  nature  of  any 
deductions: 

(2)  On  or  before  the  first  day  other 
source  milk  is  received  in  the  form  of 
milk,  fluid  skim  milk,  or  cream  at  his 
fluid  milk  plant(s),  his  intention  to  re¬ 
ceive  such  product,  and  on  or  before  the 
last  day  such  product  is  received,  his 
intention  to  discontinue  receipt  of  such 
milk; 

(3)  Such  other  information  with  re¬ 
spect  to  the  utilization  of  butterfat  and 
skim  milk  as  the  market  administrator 
may  prescribe. 

§  987.32  Records  and  facilities.  Each 
handler  shall  maintain  and  make  avail¬ 
able  to  the  market  administrator  during 
the  usual  hours  of  business  such  accounts 
and  records  of  his  operations,  together 
with  such  facilities  as  are  necessary  for 
the  market  administrator  to  verify  or 
establish  the  correct  data  for  each  month 
with  respect  to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

(b)  The  weights  and  butterfat  and 
other  content  of  all  milk,  skim  milk, 
cream,  and  other  milk  products  handled; 

(c)  'The  pounds  of  skim  milk  and 
butterfat  contained  in  or  represented  by 
all  milk,  skim  milk,  cream,  and  milk 
products  on  hand  at  the  beginning  and 
end  of  each  month;  and 

(d)  Payments  to  producers,  including 
any  deductions  authorized  by  producers, 
and  disbursement  of  money  so  deducted. 

§  987.33  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain : 
Provided,  That  if,  within  such  three-year 
period,  the  market  administrator  notifies 
the  handler  in  writing  that  the  retention 
of  such  books  and  records,  or  of  specified 
books  and  records,  is  necessary  in  con¬ 
nection  with  a  proceeding  under  section 
8c  (15)  (A)  of  the  act  or  a  court  action 
specified  in  such  notice,  the  handler  shall 
retain  such  books  and  records,  or  speci¬ 
fied  books  and  records,  until  further 
written  notification  from  the  market  ad¬ 
ministrator.  In  either  case,  the  market 
administrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 


when  the  records  are  no  longer  neces¬ 
sary  in  connection  therewith. 

CLASSIFICATION 

§  987.40  Skim  milk  and  butterfat  to 
be  classified.  All  skim  milk  and  butter¬ 
fat  received  within  the  month  at  fluid 
milk  plants  and  which  is  required  to  be 
reported  pursuant  to  §  987.30  shall  be 
classified  by  the  market  administrator 
pursuant  to  the  provisions  of  §§  987.41 
through  987.46. 

§  987.41  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  987.43  and  987.44,  the  classes  of 
utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall 
be  all  skim  milk  (including  concentrated 
and  reconstituted  skim  milk)  and  but¬ 
terfat  (1)  disposed  of  in  the  form  of 
milk,  skim  milk,  buttermilk,  flavored 
milk,  flavored  milk  drinks  (including 
eggnog),  yogurt,  cream  (other  than 
frozen  storage  cream),  cultured  sour 
cream,  and  any  mixture  of  cream  and 
milk  or  skim  milk  (other  than  ice  cream, 
ice  cream  mixes,  and  sterilized  products 
contained  in  hermetically  sealed  con¬ 
tainers)  ;  (2)  contained  in  inventory  of 
milk  and  milk  products  designated  as 
Class  I  milk  pursuant  to  subparagraph 

(1)  of  this  paragraph,  on  hand  at  the 
end  of  the  month;  and  (3)  not  accounted 
for  as  Class  II  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat  (1)  used 
to  produce  any  product  other  than  those 
designated  as  Class  I  milk  pursuant  to 
paragraph  (a)  of  this  section;  (2)  dis¬ 
posed  of  and  used  for  livestock  feed;  (3) 
contained  in  skim  milk  dumped,  pro¬ 
vided  the  market  administrator  is  noti¬ 
fied  in  advance  and  given  opportunity  to 
verify  such  dumping;  and  (4)  in  shrink¬ 
age  not  to  exceed  2  percent  of  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  and  other  source  milk. 

§  987.42  Assignment  of  shrinkage. 
The  market  administrator  shall  assign 
shrinkage  at  the  fluid  milk  plant  (s)  of 
each  handler  as  follows: 

(a)  Compute  the  shrinkage  of  skim 
milk  and  butterfat  classified  as  Class  II 
milk;  and 

(b)  Assign  the  resulting  amounts  pro 
rata  to  the  handler’s  receipts  of  skim 
milk  and  butterfat,  respectively,  in  pro¬ 
ducer  milk  and  in  other  source  milk. 

§  987.43  Responsibility  of  handlers 
and  reclassification  of  milk,  (a)  All 
skim  milk  and  butterfat  shall  be  Class 
I  milk  unless  the  handler  who  first 
receives  such  skim  milk  or  butterfat 
can  prove  to  the  market  administrator 
that  such  skim  milk  or  butterfat  should 
be  classified  otherwise; 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the 
market  administrator  discloses  that  the 
original  classification  was  incorrect. 

§  987.44  Transfers.  Skim  milk  or 
butterfat  disposed  of  each  month  from  a 
fluid  milk  plant  shall  be  classified : 

(a)  As  Class  I  milk  if  transferred  in 
the  form  of  products  designated  as  Class 

I  milk  in  §987.41  (a)  (1)  to  a  fluid  milk 
plant  of  another  handler,  except  a  pro¬ 
ducer-handler,  unless  utilization  as  Class 

II  milk  is  claimed  by  both  handlers  in 


their  reports  submitted  for  the  month  to 
the  market  administrator  pursuant  to 
§  987.30:  Provided,  That  the  skim  milk 
or  butterfat  so  assigned  to  Class  II  milk 
shall  be  limited  to  the  amount  thereof 
remaining  in  Class  II  milk  in  the  plant 
of  the  transferee-handler  after  the  sub¬ 
traction  of  other  source  milk  pursuant 
to  §987.46,  and  any  additional  amounts 
of  such  skim  milk  or  butterfat  shall  be 
classified  as  Class  I  milk:  And  provided 
further.  That  if  either  or  both  handlers 
have  other  source  milk  during  the 
month,  the  skim  milk  or  butterfat  so 
transferred  shall  be  classified  at  both 
plants  so  as  to  allocate  the  greatest 
possible  Class  I  milk  utilization  to  the 
producer  milk  of  both  handlers; 

(b)  As  Class  I  milk  if  transferred  to  a 
producer-handler  in  the  form  of  prod¬ 
ucts  designated  as  Class  I  milk  in 
§  987.41  (a)  (1) ; 

(c)  As  Class  I  milk  if  transferred  or 
diverted  in  the  form  of  bulk  milk,  skim 
milk,  or  cream  to  a  nonfiuid  milk  plant, 
unless  the  following  conditions  are  met: 

(1)  The  transferring  handler  claims 
utilization  in  a  product  specified  in 
§  987.41  (b)  ; 

(2)  'The  operator  of  the  nonfiuid  milk 
plant  keeps  adequate  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant,  and 
the  market  administrator  is  permitted  to 
audit  such  books  and  records  for  the 
purpose  of  verification;  and 

(3)  The  Class  I  milk  in  the  nonfluid 
milk  plant  does  not  exceed  the  receipts 
of  butterfat  and  skim  milk  in  milk  re¬ 
ceived  during  the  month  from  dairy 
farmers  who  the  market  administrator 
determines  are  the  regular  source  of 
supply  for  such  plant:  Provided,  That 
any  Class  I  milk  in  excess  of  receipts 
from  such  dairy  farmers  shall  be  as¬ 
signed  to  milk,  cream,  or  skim  milk  so 
transferred  or  diverted. 

§  987.45  Computation  of  the  skim 
milk  and  butterfat  in  each  class.  For 
each  month,  the  market  administrator 
shall  correct  for  mathematical  and  for 
other  obvious  errors  the  reports  of  re¬ 
ceipts  and  utilization  for  the  fluid  milk 
plant (s)  of  each  handler  and  shall  com¬ 
pute  the  pounds  of  butterfat  and  skim 
milk,  in  Class  I  milk  and  Class  II  milk 
for  such  handler:  Provided,  'That  if  any 
of  the  water  contained  in  the  milk  from 
which  a  product  is  made  is  removed 
before  the  product  is  utilized  or  disposed 
of  by  a  handler,  the  pounds  of  skim  milk 
disposed  of  in  such  product  shall  be  con¬ 
sidered  to  be  an  amount  equivalent  to 
the  nonfat  milk  solids  contained  in  such 
product,  plus  all  of  the  water  originally 
associated  with  such  solids. 

I  987.46  Allocation  of  skim  milk  and 
butterfat  classified.  After  making  the 
computations  pursuant  to  §  987.45,  the 
market  administrator  shall  determine 
the  classification  of  producer  milk  re¬ 
ceived  at  the  fluid  milk  plant(s)  of  each 
handler  each  month  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner : 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  II  milk  the  pounds 
of  skim  milk  assigned  to  producer  milk 
pursuant  to  §  987.42  (b) ; 
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(2)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  milk  the 
pounds  of  skim  milk  in  other  source 
milk:  Provided,  That  if  the  pounds  of 
skim  milk  in  other  source  milk  exceed 
the  remaining  pounds  of  skim  milk  in 
Class  n  milk,  an  amount  equal  to  the 
difference  shall  be  subtracted  from  the 
pounds  of  skim  milk  in  Class  I  milk; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  milk  the 
pounds  of  skim  milk  contained  in  in¬ 
ventory  of  Class  I  products  on  hand  at 
the  beginning  of  the  month; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
skim  milk  contained  in  products  desig¬ 
nated  as  Class  I  milk  in  §  987.41  (a)  (1) 
received  from  the  fluid  milk  plants  of 
other  handlers,  according  to  the  classi¬ 
fication  of  such  skim  milk  as  determined 
pursuant  to  §  987.44  (a) ; 

(5)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  II  milk  the  pounds 
of  skim  milk  subtracted  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph;  and 

(6)  If  the  remaining  pounds  of  skim 
milk  in  both  classes  exceed  the  pounds  of 
skim  milk  contained  in  producer  milk, 
subtract  such  excess  from  the  remaining 
pounds  of  skim  milk  in  series  beginning 
with  Class  II  milk.  Any  amount  so  sub¬ 
tracted  shall  be  known  as  “overage.” 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  out¬ 
lined  for  skim  milk  in  paragraph  (a)  of 
this  section; 

(c)  Determine  the  weighted  average 
butterfat  content  of  the  Class  I  and  Class 
II  milk  allocated  to  producer  milk. 

MINIMUM  PRICES 

5  987.50  Basic  formula  price.  The 
highest  of  the  prices  computed  pursuant 
to  paragraphs  (a),  (b)  and  (c)  of  this 
section,  rounded  to  the  nearest  whole 
cent,  shall  be  known  as  the  basic  formula 
price. 

(a)  Divide  the  average  of  the  basic  or 
field  prices  per  hundredweight  reported 
to  have  been  paid  or  to  be  paid  for  milk 
of  3.5  percent  butterfat  content  received 
from  farmers  during  the  month  at  the 
following  plants  or  places  for  which 
prices  have  been  reported  to  the  market 
administrator  or  to  the  Department  of 
Agriculture  by  3.5  and  multiply  by  4.0: 

Present  Operator  and  Location 

Borden  Co.,  Mount  Pleasant,  Mich. 

Carnation  Co.,  Sparta,  Mich. 

Pet  Milk  Co.,  Hudson,  Mich. 

Pet  Milk  Co.,  Wayland,  Mich. 

Pet  Milk  Co.,  Coopersville,  Mich. 

Borden  Co.,  Orfordvllle,  Wis. 

Borden  Co.,  New  London,  Wis. 

Carnation  Co.,  Chilton,  Wis. 

Carnation  Co.,  Berlin,  Wis. 

Carnation  Co.,  Richland  Center,  Wis. 

Carnation  Co.,  Oconomowoc,  Wis. 

Pet  Milk  Co.,  New  Olarus,  Wis. 

Pet  Milk  Co.,  Belleville,  Wis. 

White  House  Milk  Co.,  Manitowoc,  Wis. 

White  House  Milk  Co.,  West  Bend,  Wis. 

(b)  The  price  computed  by  adding  to¬ 
gether  any  plus  values  computed  pur¬ 
suant  to  subparagtaphs  (1)  and  (2)  of 
this  paragraph: 

(1)  Multiply  the  Chicago  butter  price 
by  4.8; 

<2)  Deduct  five  cents  from  the  simple 
I  average  as  computed  by  the  market  ad¬ 


ministrator  of  the  weighted  averages  of 
carlot  prices  per  pound  of  nonfat  dry 
milk  solids,  spray  and  roller  process, 
respectively,  for  human  consumption, 
f.  o.  b.  manufacturing  plants  in  the  Chi¬ 
cago  area,  as  published  for  the  period 
from  the  26th  day  of  the  preceding 
month  through  the  25th  day  of  the  cur¬ 
rent  month  by  the  Department  of  Agri¬ 
culture,  and  multiply  by  7.5; 

(c)  The  average  of  the  basic  or  field 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  milk  of 
4.0  percent  butterfat  content  received 
from  farmers  during  the  month  at  the 
following  plants  or  places  for  which 
prices  have  been  reported  to  the  market 
administrator  or  to  the  Department  of 
Agriculture: 

Present  Operator  and  Location 

Kraft  Cheese  Co.,  Newton,  Miss. 

Borden  Co.,  Starkville,  Miss. 

Carnation  Co.,  Tupelo,  Miss. 

Brookhaven  Creamery,  Brookhaven,  Miss. 
Pet  Milk  Co.,  Kosciusko,  Miss. 

§  987.51  Class  prices.  Subject  to  the 
provisions  of  §§  987.52  and  987.53,  the 
minimum  prices  per  hundredweight  for 
the  month  shall  be  as  follows: 

(a)  Class  I  milk  price.  The  price  per 
hundredweight  for  Class  I  milk  for  the 
month  shall  be  the  basic  formula  price 
for  the  preceding  month,  plus  $1.85  dur¬ 
ing  the  months  of  March,  April,  May  and 
June,  and  plus  $2.25  during  all  other 
months. 

(b)  Class  II  milk  price.  The  price 
per  hundredweight  for  Class  n  milk  shall 
be  the  price  determined  pursuant  to 
§  987.50  (c). 

§  987.52  Butterfat  differential  to  han¬ 
dlers.  For  milk  containing  more  or  less 
than  4.0  percent  butterfat,  the  class 
prices  calculated  pursuant  to  §  987.51 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  but¬ 
terfat  at  the  appropriate  rate  determined 
as  follows: 

(a)  Class  I  price.  Multiply  the  Chi¬ 
cago  butter  price  for  the  preceding 
month  by  0.12; 

(b)  Class  II  price.  Multiply  the  Chi¬ 
cago  butter  price  for  the  month  by  0.11. 

§  987.53  Location  differentials  to  han¬ 
dlers.  For  that  milk  which  is  received 
from  producers  at  a  fluid  milk  plant 
located  outside  the  marketing  area  and 
50  miles  or  more  from  the  State  Capitol 
Building,  Jackson,  Mississippi,  by  short¬ 
est  hard-surfaced  highway  distance,  as 
determined  by  the  market  administrator, 
and  which  is  transferred  in  the  form  of 
products  designated  as  Class  I  milk  in 
§  987.41  (a)  (1)  to  another  fluid  milk 
plant  and  assigned  to  Class  I  pursuant  to 
the  proviso  of  this  section,  or  otherwise 
classified  as  Class  I  milk,  the  price  speci¬ 
fied  in  §  987.51  (a)  shall  be  reduced  by 
10  cents:  Provided,  That  for  purposes  of 
calculating  such  location  differential, 
products  so  designated  as  Class  I  milk 
which  are  transferred  between  fluid  milk 
plants  shall  be  assigned  to  any  remainder 
of  Class  II  milk  in  the  transferee-plant 
after  making  the  calculations  prescribed 
in  §  987.46  (a)  (1)  and  (2)  and  the  com¬ 
parable  steps  in  §  987.46  (b)  for  such 
plant,  and  after  deducting  from  such  re¬ 
mainder  an  amount  equal  to  0.05  times 
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the  skim  milk  and  butterfat  contained  in 
the  producer  milk  received  at  the  trans¬ 
feree-plant,  such  assignment  to  trans¬ 
feror  plants  to  be  made  flrst  to  plants  to 
which  the  location  differential  is  appli¬ 
cable. 

APPLICATION  OF  PROVISIONS 

§  987.60  Producer  -  handlers.  Sec¬ 
tions  987.40  through  987.46,  987.50 

through  987.53,  987.70  through  987.72, 
987.80  through  987.83,  and  987.90  through 
987.96  shall  not  apply  to  a  producer- 
handler. 

§  987.61  Plants  subject  to  other  Fed¬ 
eral  orders.  The  provisions  of  this  order 
shall  not  apply  to  a  plant  specified  in 
paragraph  (a)  or  (b)  of  this  section 
except  as  follows:  The  operator  of  such 
plant  shall,  with  respect  to  the  total 
receipts  and  utilization  or  disposition  of 
skim  milk  and  butterfat  at  the  plant, 
make  reports  to  the  market  administra¬ 
tor  at  such  time  and  in  such  manner  as 
the  market  administrator  may  require, 
and  allow  verification  of  such  reports 
by  the  market  administrator. 

(a)  Any  distributing  plant  which 
would  be  subject  to  the  classification  and 
pricing  provisions  of  another  order  is¬ 
sued  pursuant  to  the  act  unless  the  Sec¬ 
retary  determines  that  more  Class  I  milk 
is  disposed  of  from  such  plant  to  retail 
or  wholesale  outlets  (except  pool  plants) 
in  the  Central  Mississippi  marketing 
area  than  in  the  marketing  area  regu¬ 
lated  pursuant  to  such  other  order. 

(b)  Any  supply  plant  which  would  be 
subject  to  the  classification  and  pricing 
provisions  of  another  order  issued  pur¬ 
suant  to  the  act  unless  such  plant  quali¬ 
fied  as  a  pool  plant  pursuant  to  the  pro¬ 
visions  of  §  987.8  (b)  during  each  of  the 
preceding  months  of  August  through 
December. 

DETERMINATION  OF  UNIFORM  PRICE 

§  987.70  Net  obligation  of  handlers. 
The  net  obligation  of  each  handler  for 
producer  milk  received  at  his  fluid  milk 
plant (s)  during  each  month  shall  be  a 
sum  of  money  computed  by  the  market 
administrator  as  follows:  (a)  Multiply 
the  pounds  of  such  milk  in  each  class 
by  the  applicable  class  price;  (b)  add  to¬ 
gether  the  resulting  amounts;  (c)  add 
the  amounts  computed  by  multiplying 
the  pounds  of  overage  deducted  from 
each  class  by  the  applicable  class  price; 

(d)  add  or  subtract,  as  the  case  may  be, 
an  amount  necessary  to  correct  errors 
discovered  by  the  market  administrator 
in  the  verification  of  reports  of  such 
handler  of  his  receipts  and  utilization  of 
skim  milk  and  butterfat  for  previous 
months;  (e)  in  the  case  of  a  handler 
operating  a  fluid  milk  plant  which  was 
not  a  fluid  milk  plant  under  this  order 
during  each  of  the  preceding  5  months, 
add  an  amount  calculated  by  multiplying 
the  difference  between  the  Class  I  and 
the  Class  TI  prices  adjusted  by  the  ap¬ 
propriate  butterfat  differentials  by  any 
figure  determined  as  follows:  Any 
amount  by  which  the  hundredweight  of 
skim  milk  or  butterfat  in  inventory 
classifled  for  such  month,  pursuant  to 
§  987.41  (a)  (2),  is  less  than  the  least 
hundredweight  of  skim  milk  or  butter¬ 
fat,  respectively,  deducted  pursuant  to 
§  987.46  (a)  (3)  and  (b)  for  such  handler 
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for  any  month  since  such  plant  was  not 
a  fluid  milk  plant;  (f)  add  for  each 
month  of  July  an  amount  calculated  by 
multiplying  by  40  cents  the  hundred¬ 
weight  by  which  the  inventory  classified 
pursuant  to  §  987.41  (a)  (2)  for  the  pre¬ 
ceding  month  exceeds  any  inventory  so 
classified  for  the  preceding  February. 

§  987.71  Computation  of  uniform 
prices  for  handlers.  For  each  of  the 
months  of  August  through  February,  the 
market  administrator  shall  compute  a 
uniform  price  for  the  producer  milk  re¬ 
ceived  by  each  handler  as  follows; 

(a)  Add  to  the  amount  computed 
pursuant  to  §  987.70  the  total  of  the  lo¬ 
cation  differential  deductions  to  be  made 
pursuant  to  §  987.90  (b)  or  (c) ; 

(b)  Add  or  subtract  for  each  one- 
tenth  percent  that  the  average  butterfat 
content  of  producer  milk  received  by 
such  handler  is  less  or  more,  respective¬ 
ly,  than  4.0  percent,  an  amount  com¬ 
puted  by  multiplying  such  difference  by 
the  butterfat  differential  to  producers, 
and  multiplying  the  result  by  the  total 
hundredweight  of  producer  milk; 

(c)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the  uni¬ 
form  price(s)  for  such  handler  for  the 
preceding  month; 

(d)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  received  by  such  handler.  The  re¬ 
sult,  less  any  fraction  of  a  cent  per  hun¬ 
dredweight  shall  be  known  as  the  uni¬ 
form  price  for  such  handler  for  milk  of 
4.0  percent  butterfat  content,  f.  o.  b. 
market. 

§  987.72  Computation  of  the  uniform 
price  for  base  milk  and  for  excess  milk 
for  handlers.  For  each  of  the  months 
of  March  through  July,  the  market  ad¬ 
ministrator  shall  compute  for  each  han¬ 
dler  with  respect  to  his  producer  milk 
a  uniform  price  for  base  milk  and  for 
excess  milk  as  follows: 

(a)  Add  to  the  amount  computed  pur¬ 
suant  to  §  987.70  the  total  of  the  location 
differential  deductions  made  pursuant  to 
S  987.90  (b)  or  (c) ; 

(b)  Add  or  subtract  for  each  one- tenth 
percent  that  the  average  butterfat  con¬ 
tent  of  producer  milk  received  by  such 
handler  is  less  or  more,  respectively,  than 
4.0  percent,  an  amount  computed  by 
multiplying  such  difference  by  the  but¬ 
terfat  differential  to  producers,  and  mul¬ 
tiplying  the  result  by  the  total  hundred¬ 
weight  of  producer  milk; 

(c)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the  uni¬ 
form  price (s)  for  such  handler  for  the 
preceding  month; 

(d)  Subject  to  toe  conditions  set  forth 
in  paragraph  (e)  of  this  section,  compute 
toe  value  of  excess  milk  received  by  such 
handler  from  producers  by  multiplying 
the  quantity  of  such  milk  by  the  Class  II 
price; 

(e)  Compute  the  value  of  base  milk  re¬ 
ceived  by  such  handler  from  producers 
by  subtracting  the  value  obtained  pur¬ 
suant  to  paragraph  (d)  of  this  section 
from  the  value  obtained  pursuant  to 
paragraph  (c)  of  this  section:  Provided, 
That  if  such  resulting  value  is  greater 
than  an  amount  computed  by  multiply¬ 


ing  the  pounds  of  such  base  milk  by  the 
Class  I  price,  such  value  in  excess  thereof 
shall  be  added  to  the  value  computed 
pursuant  to  paragraph  (d)  of  this  sec¬ 
tion; 

(f )  Divide  the  value  obtained  pursuant 
to  paragraph  (e)  of  this  section  by  the 
hundredweight  of  base  milk  in  producer 
milk.  This  result,  less  any  fraction  of  a 
cent  per  hundredweight,  shall  be  known 
as  the  uniform  price  for  such  handler  for 
base  milk  of  4.0  percent  butterfat  con¬ 
tent,  f.  o.  b.  market;  and 

(g)  Divide  toe  value  obtained  pursuant 
to  paragraph  (d)  of  this  section  by  the 
hundredweight  of  excess  milk  in  pro¬ 
ducer  milk.  This  result,  less  any  fraction 
of  a  cent  per  hundredweight,  shall  be 
known  as  the  uniform  price  for  such 
handler  for  excess  milk  of  4.0  percent 
butterfat  content. 

BASE  RATING 

§  987.80  Determination  of  daily  base. 
The  daily  base  of  each  producer  shall  be 
calculated  by  the  market  administrator 
as  follows:  Divide  the  total  pounds  of 
milk  received  by  all  handlers  from  such 
producer  during  the  months  of  Septem¬ 
ber  through  January  by  the  number  of 
days  from  the  first  day  milk  is  received 
from  such  producer  during  said  months 
to  the  last  day  of  January,  inclusive,  but 
not  less  than  120  days. 

§  987.81  Computation  of  base.  The 
base  of  each  producer  to  be  applied  dur¬ 
ing  the  months  of  March  through  July 
shall  be  a  quantity  of  milk  calculated  by 
the  market  administrator  in  the  follow¬ 
ing  manner:  Multiply  the  daily  base  of 
such  producer  by  the  number  of  days 
such  producer’s  milk  was  received  by 
such  handler  during  the  month. 

§  987.82  Base  rules.  The  following 
rules  shall  apply  in  connection  with  the 
establishment  of  bases: 

(a)  A  base  shall  be  assigned  to  the 
producer  for  whose  account  milk  is  re¬ 
ceived  at  a  fluid  milk  plant  during  the 
months  of  September  through  January; 

(b)  Bases  may  be  transferred  by  noti¬ 
fying  the  market  administrator  in  writ¬ 
ing  before  the  last  day  of  any  month  for 
which  such  base  is  to  be  transferred  to 
the  person  named  in  such  notice  only  as 
follows: 

(1)  In  the  event  of  the  death,  retire¬ 
ment,  or  entry  into  military  service  of  a 
producer,  the  entire  base  may  be  trans¬ 
ferred  to  a  member  of  such  producer’s 
immediate  family  who  carries  on  the 
dairy  operations. 

(2)  If  a  base  is  held  jointly  and  such 
joint  holding  is  terminated,  the  entire 
base  may  be  transferred  to  one  of  the 
joint  holders, 

(3)  The  entire  daily  base  of  a  pro¬ 
ducer  may  be  moved  from  one  handler 
to  another  handler. 

§  987.83  Announcement  of  established 
bases.  On  or  before  March  1  of  each 
year,  the  market  administrator  shall 
notify  each  producer  and  the  handler 
receiving  milk  from  such  producer  of  the 
daily  base  established  by  such  producer. 

PAYMENTS 

I  987.90  Payments  to  producers.  Each 
handler  shall  make  payment  to  each 


producer  for  milk  received  from  such 
producer  as  follows: 

(a)  On  or  before  the  last  day  of  each 
month  for  milk  received  during  the  first 
15  days  of  the  month  at  not  less  than 
the  price  per  hundredweight  for  Class  11 
milk  for  the  preceding  month; 

(b)  On  or  before  the  15th  day  after 
the  end  of  each  of  the  months  of  August 
through  February  for  milk  received  dur¬ 
ing  such  month  at  not  less  than  the  uni¬ 
form  price  per  hundredweight,  computed 
for  such  handler  pursuant  to  §  987.71, 
subject  to  the  butterfat  differential  com¬ 
puted  pursuant  to  §  987.91  and  the  loca¬ 
tion  differential  computed  pursuant  to 
§  987.92,  less  proper  deductions  author¬ 
ized  in  writing  by  such  producer  and  less 
payment  made  pursuant  to  paragraph 
(a)  of  this  section  and  deductions  made 
pursuant  to  §  987.94; 

(c)  On  or  before  the  15th  day  after 
the  end  of  each  of  the  months  of  March 
through  July,  after  allowance  for  the 
amount  of  payment  made  pursuant  to 
paragraph  (a)  of  this  section  for  deduc¬ 
tions  made  pursuant  to  §  987.94,  and  for 
other  proper  deductions  authorized  in 
writing  by  such  producer,  as  follows; 

( 1 )  At  not  less  than  the  uniform  price 
per  hundredweight  for  base  milk  com¬ 
puted  pursuant  to  §  987.72  for  the  quan¬ 
tity  of  base  milk  received  from  such  pro¬ 
ducer  during  the  month,  subject  to  the 
butterfat  differential  computed  pursu¬ 
ant  to  §  987.91  and  the  location  differen¬ 
tial  computed  pursuant  to  §  987.92; 

(2)  At  not  less  than  the  uniform  price 
per  hundredweight  for  excess  milk  com¬ 
puted  pursuant  to  §  987.72  for  the  quan¬ 
tity  of  excess  milk  received  from  such 
producer  during  the  month,  subject  to 
the  butterfat  differential  computed  pur¬ 
suant  to  §  987.91  and  the  location  dif¬ 
ferential  computed  pursuant  to  §  987.92; 

(d)  In  making  the  payments  to  pro¬ 
ducers  pursuant  to  paragraphs  (b)  and 

(c)  of  this  section,  each  handler  shall 
furnish  each  producer  from  whom  he 
has  received  milk  with  a  supporting 
statement  in  such  form  that  it  may  be 
retained  by  the  producer,  which  shall 
show  for  each  month: 

(1)  The  month  and  the  identity  of  the 
handler  and  of  the  producer; 

(2)  The  daily  and  total  pounds  and 
the  average  butterfat  content  of  milk 
received  from  such  producer; 

(3)  The  minimum  rate  or  rates  at 
which  payment  to  such  producer  is  re¬ 
quired  pursuant  to  this  part; 

(4)  The  rate  which  is  used  in  making 
the  payment,  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  amount  or  the  rate  per  hun¬ 
dredweight  and  nature  of  each  deduc¬ 
tion  claimed  by  the  handler;  and 

(6)  The  net  amount  of  payment  to 
such  producer. 

§  987.91  Butterfat  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices 
to  be  paid  pursuant  to  §  987.90  to  pro¬ 
ducers  delivering  milk  to  each  handler 
shall  be  increased  or  decreased  for  each 
one-tenth  of  one  percent  which  the 
butterfat  content  of  his  milk  is  above  or 
below  4.0  percent,  respectively,  at  the 
rate  determined  by  multiplying  the 
pounds  of  butterfat  in  the  producer  milk 
of  such  handler  allocated  to  Class  I  and 
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class  n  milk  pursuant  to  §  987.46  (b) 
by  the  respective  butterfat  differential 
for  each  class,  dividing  the  sum  of  such 
values  by  the  total  pounds  of  such  butter- 
fat  and  rounding  the  resultant  figure  to 
the  nearest  half  cent. 

§  987.92  Location  differentials  to  pro-- 
ducers.  In  making  payment  to  produc¬ 
ers  pursuant  to  §  987.90,  the  applicable 
uniform  prices  to  be  paid  for  producer 
milk  received  at  a  fiuid  milk  plant  lo¬ 
cated  outside  the  marketing  area  and 
more  than  50  miles  from  the  State  Cap¬ 
itol  Building  in  Jackson,  Mississippi,  by 
the  shortest  hard-surfaced  highway  dis¬ 
tance,  as  determined  by  the  market  ad¬ 
ministrator,  shall  be  reduced  10  cents 
per  hundredweight. 

§  987.93  Adjustment  of  accounts. 
Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts,  or  verification  of 
weights  and  butterfat  tests  of  milk  or 
milk  products  discloses  errors  resulting 
in  money  due  a  producer  or  the  market 
administrator  from  such  handler,  or  due 
such  handler  from  the  market  adminis¬ 
trator,  the  market  administrator  shall 
notify  such  handler  of  any  amount  so 
due,  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments,  as  set  forth  in  the  provisions 
under  which  such  error  occurred. 

§  987.94  Marketing  services,  (a)  Ex¬ 
cept  as  set  forth  in  paragraph  (b)  of  this 
section,  each  handler,  in  making  pay¬ 
ments  to  producers  for  milk  (other  than 
milk  of  his  own  production)  pursuant  to 
§  987.90,  shall  deduct  7  cents  per  hun¬ 
dredweight,  or  such  amount  not  exceed¬ 
ing  7  cents  per  himdredweight,  as  may 
be  prescribed  by  the  Secretary,  and  shall 
pay  such  deductions  to  the  market  ad¬ 
ministrator  on  or  before  the  15th  day 
after  the  end  of  each  month.  Such 
moneys  shall  be  used  by  the  market  ad¬ 
ministrator  to  provide  market  informa¬ 
tion  and  to  check  the  accuracy  of  the 
testing  and  weighing  of  their  milk  for 
producers  who  are  not  receiving  such 
service  from  a  cooperative  association; 

(b)  In  the  case  of  producers  w'ho  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set  forth 
in  paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the  deduc¬ 
tion  specified  in  paragraph  (a)  of  this 
section,  such  deductions  from  the  pay¬ 
ments  to  be  made  to  such  producers  as 
may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers  on  or  before  the  15th  day 
after  the  end  of  each  month,  and  pay 
such  deductions  to  the  cooperative  asso¬ 
ciation  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  and  average  butterfat 
test  of  milk  received  from  each  such 
producer.  In  lieu  of  such  statement,  a 
handler  may  authorize  the  market  ad¬ 
ministrator  to  furnish  such  cooperative 
association  the  information  reported  for 
such  producers  pursuant  to  §  987.90  (d). 

§  987.95  Expense  of  administration. 
As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part,  each  han¬ 


dler  shall  pay  to  the  market  adminis¬ 
trator  on  or  before  the  15th  day  after 
the  end  of  the  month  for  such  month 
5  cents  per  hundredweight,  or  such 
amount  not  exceeding  5  cents  per  hun¬ 
dredweight,  as  the  Secretary  may  pre¬ 
scribe,  with  respect  to  all  (a)  receipts  of 
producer  milk,  including  such  handler’s 
own  production;  (b)  other  source  milk 
at  a  fiuid  milk  plant  which  is  classified 
as  Class  I  milk;  and  (c)  Class  I  milk 
disposed  of  during  the  month  on  routes 
(including  routes  operated  by  vendors) 
to  retail  or  wholesale  outlets  (except 
fiuid  milk  plants)  located  in  the  market¬ 
ing  area  from  a  nonfiuid  milk  plant. 

§  987.96  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  part  for  the 
payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  calendar  month  during 
which  the  market  administrator  receives 
the  handler’s  utilization  report  on  the 
milk  involved  in  such  obligation,  unless 
within  such  two-year  period  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and  pay¬ 
able.  Service  of  such  notice  shall  be 
complete  upon  mailing  to  the  handler’s 
last  known  address,  and  it  shall  contain, 
but  need  not  be  limited  to,  the  following 
information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled ;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  producer's,  the  name  of  such  pro- 
ducer(s)  or  association  of  producers,  or 
if  the  obligation  is  payable  to  the  mar¬ 
ket  administrator,  the  account  for  which 
it  is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor  may,  within  the  two-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  until 
the  first  day  of  the  calendar  month  fol¬ 
lowing  the  month  during  which  all  such 
books  and  records  pertaining  to  such 
obligation  are  made  available  to  the 
market  administrator  or  his  representa¬ 
tives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part 
to  pay  money  shall  not  be  terminated 
with  respect  to  any  transaction  involv¬ 
ing  fraud  or  wilful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 


part  shall  terminate  two  years  after  the 
end  of  the  calendar  month  during  which 
the  milk  involved  in  the  claim  was  re¬ 
ceived  if  an  underpayment  is  claimed, 
or  two  years  after  the  end  of  the  calen¬ 
dar  month  during  which  the  payment 
(including  deduction  or  set-oflT  by  the 
market  administrator)  was  made  by  the 
handler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler  within 
the  applicable  period  of  time,  files,  pur¬ 
suant  to  section  8c  (15)  (A)  of  the  act, 
a  petition  claiming  such  money. 

EFFECTIVE  TIME,  SUSPENSION,  OR 
TERMINATION 

§  987.100  Elective  time.  The  pro¬ 
visions  of  this  part  or  any  amendment 
to  this  part  shall  become  effective  at 
such  time  as  the  Secretary  may  declare 
and  shall  continue  in  force  until  sus¬ 
pended  or  terminated  pursuant  to 
§  987.101. 

§  987.101  Suspension  or  termination. 
The  Secretary  may  suspend  or  termi¬ 
nate  this  part  or  any  provision  of  this 
part  whenever  he  finds  this  part  or  any 
provision  of  this  part  obstructs  or  does 
not  tend  to  effectuate  the  declared 
policy  of  the  act.  This  part  shall  ter¬ 
minate,  in  any  event,  whenever  the  pro¬ 
visions  of  the  act  authorizing  it  cease  to 
be  in  effect, 

§  987.102  Continuing  obligations.  If, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereunder,  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator) ,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  987.103  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  the  provisions 
of  this  part,  except  this  section,  the  mar¬ 
ket  administrator,  or  such  liquidating 
agent  as  the  Secretary  may  designate, 
shall,  if  so  directed  by  the  Secretary, 
liquidate  the  business  of  the  market  ad¬ 
ministrator’s  office,  dispose  of  all  prop¬ 
erty  in  his  possession  or  control, 
including  accounts  receivable,  and  exe¬ 
cute  and  deliver  all  assignment  or  other 
instruments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books,  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If, 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidating  and  distribu¬ 
tion,  such  excess  shall  be  distributed  to 
contributing  handlers  and  producers  in 
an  equitable  manner. 

MISCELLANEOUS  PROVISIONS 

§  987.110  Agents.  The  Secretary 
may,  by  designation  in  writing,  name 
any  officer  or  employee  of  the  United 
States  to  act  as  his  Agent  or  Representa¬ 
tive  in  connection  with  any  of  the  pro¬ 
visions  of  this  part. 

§  987.111  Separability  of  provisions. 
If  any  provision  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances 
is  held  invalid,  the  application  of  such 
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provision  and  of  the  remaining  provi¬ 
sions  of  this  part,  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

[P,  R.  Doc.  54-7025;  Filed,  Sept.  8,  1954; 
8:50  a.  m.] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[47  CFR  Part  16  1 

I  Docket  No.  10743;  PCC  54-1108] 

Land  Transportation  Radio  Services; 

Motor  Carrier  Radio  Service 

NOTICE  of  further  PROPOSED  RULE  MAKING 

In  the  matter  of  amendment  of  Part 
16,  rules  governing  Land  Transportation 
Radio  Services,  to  establish  a  Motor 
Carrier  Radio  Service  and  to  make  other 
related  changes:  Docket  No.  10743. 

1.  Notice  is  hereby  given  of  further 
proposed  rule  making  in  the  above-en¬ 
titled  matter. 

2.  The  proceeding  in  this  docket  was 
initiated  on  November  4, 1953,  by  a  notice 
of  proposed  rule  making  (18  P.  R.  7255) 
proposing  to  create  a  Motor  Carrier 
Radio  Service  which  would  replace  the 
Highway  Truck,  Intercity  Bus  and  Urban 
Transit  Radio  Services.  For  the  reasons 
^ated  in  the  First  Report  and  Order 
adopted  today,  the  Commission  is  making 
final  the  part  of  the  Notice  relating  to 
the  carriers  of  passengers,  i.  e.,  the  for¬ 
mer  Intercity  Bus  and  Urban  Transit 
Radio  Services  and  issuing  this  notice  of 
further  rule  making  with  respect  to  the 
carriers  of  property,  i.  e.,  the  Highway 
Truck  Radio  Service. 

3.  This  notice  looks  toward  the  adop¬ 
tion  of  a  rule  limiting  the  eligibility  of 
carriers  of  property  to  common  carriers 
who  would  be  allowed  to  use  radio  within 
cities  for  limited  purposes,  e.  g.,  com¬ 
munications  with  vehicles  for  the  pur¬ 
pose  of  routing  or  rerouting  them  to  vari¬ 
ous  terminals,  or  dispatching  them  to 
points  outside  the  city  to  deliver  a  part 
of  their  cargo  or  collect  freight  to  make 
up  their  load  for  further  transportation 
in  the  same  vehicles.  Also,  applicants 
desiring  to  use  the  frequencies  in  the 
43  Me  band  would  be  required  to  show  a 
need  therefor  to  justify  their  assignment, 

4.  The  following  nine  frequencies  are 
proposed  for  exclusive  use  by  such  car¬ 
riers:  43.70,  43.74,  43.78,  43.82,  43.86,  43.90, 
43.94,  43.98  and  44.02  Me,  The  frequen¬ 
cies  44.06,  44.10  and  44.14  Me  have  been 
tentatively  allocated  for  use  by  intercity 
passenger  carriers  subject  to  the  outcome 
of  this  proceeding  (see  paragraph  8  of 
the  First  Report  and  Order  herein ) .  The 
trucking  industry  is,  therefore,  having 
this  additional  opportunity  to  demon¬ 
strate  the  need  for  these  three  frequen¬ 
cies  as  against  the  intercity  buses.  The 
frequencies  listed  in  §§  16.252  (d)  and 
16.253  of  the  rules  as  amended  today 
would  become  available  to  the  carriers 
of  property  on  the  same  basis  as  they  are 
available  to  the  carriers  of  passengers. 

5.  The  issues  we  are  seeking  to  resolve 
in  this  proceeding  may  be  stated  as 
follows: 


(a)  Whether  eligibility  of  carriers  of 
property  in  the  Motor  Carrier  Radio 
Service  should  be  limited  to  common 
carriers; 

(b)  Whether  and,  if  so,  to  what  extent 
contract  carriers  of  property  should  be 
eligible  in  the  Motor  Carrier  Radio  Serv¬ 
ice;  and 

(c)  To  what  extent  should  carriers  of 
property  eligible  in  the  Motor  Carrier 
Radio  Service  be  permitted  to  use  radio 
within  the  city  limits  of  cities,  under 
what  conditions  or  limitations,  if  any, 
and  on  what  frequencies. 

6,  The  foregoing  proposal,  the  au¬ 
thority  for  which  is  contained  in  section 
4  (i)  and  303  of  the  Communications  Act 
of  1934,  as  amended,  supersedes  the  part 
of  the  initial  notice  of  proposed  rule 
making  which  has  not  been  made  final 
in  the  First  Report  and  Order  adopted 
herein.  The  final  rules  resulting  from 
this  notice  will  be  incorporated  into  the 
new  rules  governing  the  Motor  Carrier 
Radio  Service. 

7,  Interested  persons  may  file  with  the 
Commission  on  or  before  October  1,  1954, 
written  statements  or  briefs  in  support 
or  in  opposition  to  the  foregoing  pro¬ 
posal.  Within  14  days  from  that  date, 
comments  or  briefs  in  reply  to  the  orig¬ 
inal  comments  or  briefs  may  be  filed. 
Equipment  manufacturers  are  specifi¬ 
cally  invited  to  submit  comments  re¬ 
garding  the  proposed  frequency  limita¬ 
tions.  The  Commission  will  consider  all 
such  comments  that  are  submitted  be¬ 
fore  taking  action  in  this  matter,  and  if 
any  comments  appear  to  warrant  the 
holding  of  a  hearing  or  oral  argument, 
notice  of  the  time  and  place  of  such 
hearing  or  oral  argument  will  be  given. 

8,  In  accordance  with  the  provisions 
of  §  1.764  of  the  Commission’s  rules  and 
regulations,  an  original  and  14  copies  of 
all  statements,  briefs,  or  comments  shall 
be  furnished  the  Commission, 

Adopted:  September  1,  1954. 

Released:  September  3,  1954. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

IF.  R.  Doc.  54-7050;  Filed,  Sept,  8,  1954; 
8:55  a.  m.] 


SECURITIES  AND  EXCHANGE 
COMMISSION 
[17  CFR  Part  230  1 

Definitions  of  Terms  Used  in  the  Act 
NOTICE  of  proposed  RULE  MAKING 

Notice  is  hereby  given  that  the  Se¬ 
curities  and  Exchange  Commission  has 
under  consideration  a  proposal  to  amend 
§  230.133  (Rule  133),  adopted  under  the 
Securities  Act  of  1933,  particularly  un¬ 
der  sections  2  (3),  5  and  19  (a)  thereof. 
Rule  133,  which  is  in  the  form  of  a  defi¬ 
nition  of  the  terms  “sale,"  “offer  to  sell," 
and  “offer  for  sale,"  serves  to  make  clear 
that  the  registration  and  prospectus  re¬ 
quirements  of  the  Securities  Act  are  in¬ 
applicable  to  certain  mergers,  consoli¬ 


dations,  reclassifications  of  securities 
and  transfers  of  assets  between  two  cor¬ 
porations. 

The  proposal  now  under  consideration 
Is  to  broaden  the  rule  so  as  also  to  ex¬ 
clude  from  the  registration  and  prospec¬ 
tus  requirements  certain  cases  involving 
a  parent  corporation,  a  controlled  com¬ 
pany,  and  a  third  corporation,  where  the 
assets  of  the  third  corporation  are  trans¬ 
ferred  to  the  controlled  company  in  con¬ 
sideration  of  the  issuance  of  securities  of 
the  controlling  corporation.  Specifically 
it  is  proposed  to  amend  Rule  133  to  read 
as  follows: 

§  230.133  Definition  for  purposes  of 
section  5,  of  “sale.”  “offer  to  sell,”  and 
“offer  for  sale.”  For  purposes  only  of 
section  5  of  the  act,  no  “sale,"  “offer 
to  sell,”  or  “offer  for  sale"  shall  be 
deemed  to  be  involved  so  far  as  the  stock¬ 
holders  of  a  corporation  are  concerned 
where,  pursuant  to  statutory  provisions 
in  the  State  of  incorporation  or  provi¬ 
sions  contained  in  the  certificate  of  in¬ 
corporation,  there  is  submitted  to  the 
vote  of  such  stockholders  a  plan  or 
agreement  for  a  statutory  merger  or 
consolidation  or  reclassification  of  se¬ 
curities,  or  a  proposal  for  the  transfer 
of  assets  of  such  corporation  to  another 
person  in  consideration  of  the  issuance 
of  securities  of  such  other  person  or 
voting  stock  of  a  corporation  which  is 
in  control,  as  defined  in  section  368  (c) 
of  the  Internal  Revenue  Code,  of  1954, 
of  such  other  person,  under  such  cir¬ 
cumstances  that  the  vote  of  a  required 
favorable  majority  (a)  will  operate  to 
authorize  the  proposed  transaction  so 
far  as  concerns  the  corporation  whose 
stockholders  are  voting  (except  for  the 
taking  of  action  by  the  directors  of  the 
corporation  involved  and  for  compliance 
with  such  statutory  provisions  as  the 
filing  of  the  plan  or  agreement  with  the 
appropriate  State  authority),  and  (b) 
will  bind  all  stockholders  of  such  cor¬ 
poration  except  to  the  extent  that  dis¬ 
senting  stockholders  may  be  entitled, 
under  statutory  provisions  or  provisions 
contained  in  the  certificate  of  incorpo¬ 
ration,  to  receive  the  appraised  or  fair 
value  of  their  holdings. 

The  proposal  arises  from  the  fact  that 
section  368  (a)  (1)  (C)  of  the  Internal 
Revenue  Code,  which  defines  tax-free 
“reorganizations,”  has  just  been  amend¬ 
ed  in  a  somewhat  similar  manner. 

All  interested  persons  are  invited  to 
submit  their  views  and  comments  on  the 
proposed  amendment  in  writing  to  the 
Securities  and  Exchange  Commission, 
Washington  25,  D.  C.,  on  or  before  Sep¬ 
tember  30,  1954.  Unless  the  person  sub¬ 
mitting  any  such  comments  or  sugges¬ 
tions  requests  in  writing  that  they  be 
held  confidential,  they  will  be  public 
records,  available  for  public  inspection. 

By  the  Commission. 

[seal]  Nell  ye  A.  Thorsen, 

Assistant  Secretary. 

August  27,  1954. 

[F.  E.  Doc.  54-7016;  Piled.  Sept.  8,  1954; 

8:47  a.  m.] 
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department  of  the  interior 


Bureau  of  Land  Management 

Oil  and  Gas  Lease  Offer 


OUTER  CONTINENTAL  SHELF  OFF  LOUISIANA 

September  7,  1954. 

Pursuant  to  section  8  of  the  Outer 
Continental  Shelf  Lands  Act  (67  Stat. 
462)  and  the  regulations  issued  there¬ 
under  (43  CFR  Part  201),  sealed  bids 
addressed  to  the  Director,  Bureau  of 
Land  Management,  Washington  25, 
D.  C.,  will  be  received  on  or  before 
October  13,  1954,  at  11  a.  m.,  e.  s.  t.,  for 
the  lease  of  oil  and  gas  in  certain  areas 
of  the  outer  Continental  Shelf,  Gulf  of 
Mexico,  adjacent  to  the  State  of  Louisi¬ 
ana.  Bids  will  be  opened  in  the  Depart¬ 
ment  of  the  Interior  auditorium.  Eight¬ 
eenth  and  C  Streets  NW.  Bids  may  be 
delivered  in  person  to  the  auditorium  up 
to  the  hour  of  opening.  Bids  received 
by  mail  or  delivered  in  person  after  the 
above-specified  time  will  not  be  con¬ 
sidered. 

All  bids  must  be  submitted  in  accord¬ 
ance  with  applicable  regulations,  par¬ 
ticularly  43  CPR  201.20,  201.21,  and 
201.22.  For  the  purposes  of  this  sale 
the  word  “officer”  in  §  201.22  (a)  (1)  is 
interpreted  to  include  a  duly  authorized 
attorney  in  fact  or  representative  of  a 
corporation.  Bidders  are  warned 
against  violation  of  section  1860,  Title  18, 
U.  S.  Code,  prohibiting  unlawful  com¬ 
bination  or  intimidation  of  bidders. 
Bidders  must  submit  with  each  bid  one- 
fifth  of  the  amount  bid  in  cash  or  by 
cashier’s  check,  bank  draft,  certified 
check,  or  money  order  payable  to  the 
order  of  the  Treasurer  of  the  United 
States.  The  leases  will  provide  for  a 
royalty  rate  of  one-sixth,  and  a  rental  or 
minimum  royalty  of  $3  per  acre  or  frac¬ 
tion  thereof.  ■ 

Bids  will  oe  considered  pn  the  basis  of 
the  highest  cash  bonus  offered  for  a  tract 
but  no  total  bid  amounting  to  less  than 
$15  per  acre  will  be  considered.  Oil 
payment,  overriding  royalty,  logarithmic 
or  sliding  scale  bids  will  not  be  consid¬ 
ered.  No  bid  for  less  than  a  full  tract, 
as  listed  below,  will  be  considered.  The 
tract  numbers  shown  are  assigned  only 
for  the  purposes  of  this  sale  and  are  not 
the  same  as  block  numbers  designated 
on  the  official  leasing  map.  A  separate 
bid  in  a  separate,  sealed  envelope  must 
be  submitted  for  each  tract.  The  en¬ 
velope  should  be  endorsed  “Sealed  bid 
for  oil  and  gas  lease.  La.  (insert  number 
of  tract) ,  not  to  be  opened  until  11a.  m., 
e.  s.  t.,  October  13,  1954.”  The  right  is 
reserved  to  reject  any  or  all  bids.  The 
tracts  offered  for  bid  are  as  follows: 


Wrst  Cameroh  OrriciAL  Lkasino  Map  No.  1 


Tract  No, 

Acreage 

Block 

Description 

1,250 

25 

1,250 

26 

8HS,4. 

2,500 

167 

S)^. 

2,500 

167 

N.4. 

2,500 

168 

SH. 

2,500 

168 

N'.-i. 

5,000 

248 

All. 

6,000 

249 

All. 

0 . 

5,000 

252 

AU. 

6,000 

253 

All. 

1... 

6,000 

254 

AIL 

East  Cameron  OmciAL  Leasing  Map  No.  2 


Tract  No. 

Acreage 

Block  Description 

La.-12 _ 

2,  .500 

39 

W'^. 

La.-13 . 

2.  VM) 

53 

E4. 

La.-14. . . . 

2,  .500 

53 

W'f 

La.-lS . 

2.500 

54 

E'^. 

La.-16 . 

2.  .500 

54 

La.-17 . 

2,  .500 

60 

»}i. 

La.-18 . 

2,  .500 

60 

N'i 

La.-19 . 

2.  .VM) 

61 

8v<;. 

La.-20 . 

2.500 

61 

N!J. 

La.-21 . 

2..V)0 

82 

VMi. 

La.-22 . 

2.  500 

82 

y/H. 

La.-23 . 

2aM) 

83 

E'i 

La.-24 . 

1,250 

83 

SWti. 

I.a.-2.5 

.5,  (MM) 

96 

All. 

La.-26 . 

2000 

97 

All. 

La.-27 . 

.5,000 

103 

All. 

La.- 28 . 

5.  (MM) 

104 

All. 

La.-29 . 

5,000 

105 

All. 

La. -30 . 

5,000 

114 

All. 

La.-31 . 

.5,000 

115 

All. 

La.-32 . 

5,0(M) 

116 

All. 

La.-33  . 

.5.000 

122 

All. 

La. -34 _ 

6,000 

123 

All. 

Vkrmiuon— Oppitial  Leasing  Map  No.  3 


La.-35 . 

2.  069.  44.5 

21 

E'?. 

I-a.-;t6 . 

2  069.  44.5 

21 

W4. 

I..a.-37 . 

1.  2.V).  (MM) 

75 

SEli 

La. -38 _ 

.  2  .VM).  (MM) 

87 

N!i. 

La.-39 . 

2,  ,VM1.  (MM) 

.88 

H'v. 

La.-40 . 

2  .VM).  (MM) 

88 

N'i 

La. -41 _ _ 

.5,031.  16 

92 

All. 

La.-42 . 

.5,  (MM).  (MM) 

93 

All. 

La.-43. . 

2  VM).  (MM) 

94 

E'^. 

La. -44 . 

2  .VM).  (MM) 

94 

W}4. 

I,a.-45 _ 

2  500.  000 

95 

E'i 

I.a.-46 . 

.5,  (MM).  (MM) 

109 

All. 

La.-47 . 

5,000.000 

no 

All. 

La.-48 . 

4.  995.  06 

111 

All. 

La.-49 . 

4, 9.58.  (Mi 

112 

All. 

La.-.50 . 

5.  (MM).  (MM) 

113 

All. 

La.-Sl . 

.5,  OIM).  000 

114 

All. 

La.-.52 . 

5,  (MM).  000 

119 

All. 

La.-.53 . 

5, 000.  (MM) 

120 

All. 

La. -54 . 

5,  OIM).  OlM) 

123 

All. 

La.-55 . 

.5,  (MM).  (MM) 

124 

All. 

La.-,56 _ 

5,  (MM).  (MM) 

163 

All. 

La.-57 . 

5.  (MM).  000 

164 

All. 

La.-,58 . 

5, 000.  OIM) 

165 

All. 

La.-.59 . 

.5.  (MM).  000 

178 

All. 

I.a.-60 . 

.5.  OIM).  (MM) 

179 

All. 

La.-61 . 

.5,  (MM).  (MM) 

180 

All. 

La.-62 . 

.5,  (MM).  (MM) 

183 

All. 

La. -63 . 

5.  000.  000 

1,84 

All. 

I.a.-64 . . . 

5,000.000 

185 

AU. 

Eugene  Island  Oppicial  Leasing  Map  No.  4 


La.-6.5 . 

I.a.-fifi _ 

I.u.~ii7 _ ....... 

La.  .......... 

La.-«)9 . 

La.-70 _ _ _ 

La.-71 . 

La.-72 . 

La.-73 . 

La.-74 _ 

La.-7.') . . 

La.-7ti . 

La.-77 . 

I.a.-78 . 

I.a.-7l' . 

La.-80 . 

La.-81 . 

La.-82 . 

La.-83 . 

I.a.-84 _ 

La. -85 . 

La.-86 . 

La.-87 . 

La.-88 . 

La.-S9 . 

La.-'JO . 

La.-91 . 

La.-92 . 

La.-9.3 . 

La.-94 . 

I.a.-95 . 1 

La.-96 . 

La.-97 . 

La.-98 . 

La.-99 . 

La.-lOO . 

La.-lOl . 

La.-102 . 

La.-103 . 

La.-104 . 

I,a.-105 . 

La.-106 . 

I.8.-107 . 

La.-lOS . 


2..  500 
l.’SG 
1,2.5« 

5,  (MW 
5  IMMt 
5,  (MM) 

5.  (MM) 

5.  (MM) 

5,  (MM) 

1.2. 'y) 

1.2. 'M) 

1. 2. '>() 
1,2.50 
1,2.50 
1,2.50 
1,250 
1,2.50 

1.250 
1,2.50 
1,2.50 

1.250 

1,  250 
1,2V) 
1,2.50 
1,2.50 
5.  (MM) 

5,  (MM) 

5,  (MM) 

5,  (MM) 

5.  (MM) 
5.000 

2,  .500 

2., VM) 

2,  .500 

2.. VM) 

2.. V)0 
2,  ,500 
2,  500 
2.  .500 
2,  ,500 

2.. VM) 

1.  .573.  30 
3. 824.  72 
2,500 


40 

SM. 

.V) 

swM. 

V) 

8  EH, 

53 

All. 

.54 

All. 

.55 

All. 

62 

All. 

63 

All. 

64 

All. 

66 

NEH. 

66 

NWH. 

66 

SWH. 

66 

SEH. 

67 

NEW. 

67 

NWH. 

67 

SWH. 

67 

SEH, 

72 

NEW. 

72 

NWW. 

72 

8WW. 

72 

SEW. 

73 

NEW. 

73 

NWW. 

73 

SWW. 

73 

SEW. 

75 

All, 

76 

All. 

77 

All. 

84 

All. 

85 

All. 

86 

All. 

115 

VM. 

115 

WH. 

116 

VM. 

116 

WH. 

117 

VM. 

117 

WH. 

118 

EH. 

118 

WH. 

127 

EH. 

127 

WH. 

128-A 

All. 

129-A 

All. 

130 

EH. 

Eugene  Island  OmciAL  Leasing  Map  No.  4— Con 


1 

Tract  No. 

Acreage 

Block 

Description 

La.-lOO . 

2,  ,500 

130 

WH. 

La.-llO . 

2.500 

137 

EH. 

Ia).-lll . 

2,  .500 

137 

WH. 

La.-112 . 

2.500 

138 

EH. 

I.a.-113 . 

2.500 

138 

WH. 

La.-IH . 

2,  .500 

139 

EH. 

La.-11.5 . 

2.500 

139 

WH. 

Ia».-116 . 

2.500 

140 

EH. 

I>a.-117 . 

2.500 

140 

WH. 

La.-118 . 

2,  ,500 

1.50 

EH. 

I.a.-119 . 

2,  .500 

1.50 

WH. 

Ia».-120 . 

2  .500 

151 

EH. 

La.-121 . 

2,  .500 

1.51 

WH. 

La.-122 . 

2.500 

1.52 

VM. 

La.-123 . 

2.500 

1.52 

WH. 

La.-124 . 

5,000 

167 

All. 

T,a.-125 . 

5,000 

168 

All. 

La.-126 . 

5,000 

169 

All. 

La.-127 . 

5,000 

171 

All. 

1.3.-128 . 

5,000 

172 

All. 

I..a.-129 . 

.5,000 

175 

All. 

I.a.-130 . 

5,000 

176 

All. 

La.-131 . 

5,  (MM) 

179 

All. 

La.-1.32 . 

5, 000 

180 

All. 

1.3.-133 . 

5,000 

181 

All. 

La.-134 . 

5,0(M) 

184 

All. 

Ia.-1.L5 . 

5,000 

185 

All. 

I.a.-1.36 . 

.5,000 

187 

All. 

I.a.-137 . 

5,000 

188 

All. 

La.-138 . 

5,000 

189 

All. 

La. -1.39 . 

.5,000 

190 

All. 

La.-140 . 

5,000 

191 

All. 

La.-141 . 

5,000 

192 

AH. 

La.-142 . 

5, 000 

198 

All. 

La.-143 . 

.5,  OIM) 

199 

All. 

La.-144 . 

5,000 

200 

All. 

1.3.-145 . 

.5,000 

201 

All. 

IA.-146 . . 

6,000 

202 

All. 

La.-147 . 

5,000 

203 

All. 

Ia.-14R . 

.5,000 

209 

All. 

I.a.-149 . 

.5,000 

210 

All. 

La.-150 . 

5,000 

211 

AIL 

Ship  Shoal  Oppiciai.  Leasing  Map  No.  5 


La.-1.51 . . . 

.5,000 

128 

All. 

La.-1.52 . 

5,  OIM) 

129 

All. 

I.a.-1.5.3 . 

6,000 

130 

All. 

La.-1.54 . 

5,000 

1.31 

All. 

L3.-l,55 . 

5,  OIM) 

132 

All. 

La.-156 . 

.5,000 

147 

All. 

1.3.-157 . 

5,000 

148 

All. 

I.a.-1,58 . 

5.000 

149 

All. 

La.-1.59 . 

.5,000 

1.50 

All. 

La.-160 . 

.5,000 

151 

All. 

La.-161 . 

6,000 

1.52 

All. 

La.-162. . 

5,000 

153 

All. 

La.-16.3 . 

.5,001) 

1.54 

All. 

La.-164 . 

.5, 000 

155 

All. 

La.-165 . 

6,000 

1.56 

All. 

La.-166 . 

5,000 

171 

All. 

La.-167 . 

,5,000 

172 

All. 

La.-168 . 

6,000 

173 

All. 

La.-169 . 

5,000 

174 

All. 

La.-170 . 

5,000 

175 

AIL 

South  Timbalier  Oppictal  Leasing  Map  No.  6 


La.-171 . 

I>a.-172 . 

La.-173 . 

La.-174 . 

La  .-17.5 . 

La.-176 . 

La.-177 . 

La.-178 . 

La.-179 . 

La.-180 . 

La.-181 . 

Iai.-182. . 

La.-183 . 

La.-184..-. . 

La.-185 . 

La.-18fi . 

La.-187 . 

La.-188 . 

La.-189 . 

La.-lOO . 

La.-191 . 


2,500 

54 

NH. 

2.. 500 

.55 

N‘^ 

.5,000 

90 

All. 

.5,000 

91 

All. 

,5,000 

92 

All. 

6,000 

105 

All. 

6,000 

106 

All. 

.5.0(M) 

107 

All. 

5.000 

128 

All. 

5,000 

129 

All. 

6,000 

130 

All. 

2,148.46 

131 

All. 

2  148.46 

132 

A 11. 

6,000 

133 

All. 

6,000 

1.34 

All. 

5,  (MM) 

135 

All. 

5,  (MM) 

1.37 

All. 

5, 000 

138 

All. 

5,000 

1.39 

All. 

6,000 

1.51 

All. 

5,000 

152 

AU. 

West  Delta  Oppicial  Leasing  Map  No.  8 


La.-192 . 

2.500 

77 

SH. 

La.-193 . 

2.500 

77 

N‘4. 

1.3.-194 . 

2500 

78 

SH. 

La.-195 . 

2,500 

78 

NH. 

La.-196 . 

2500 

79 

an. 

La.-197 . 

2,  .500 

79 

NH. 

La. -198 . 

2500 

80 

8H. 

La.-199 . 

2,500 

80 

NH. 
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Bidders  are  requested  to  submit  their 
bids  in  the  following  form: 

Director, 

Bureau  of  Land  Management,  Department 
of  the  Interior,  Washington  25,  D.  C. 

Oil  and  Oas  Bid 

OUTER  CONTINENTAL  SHELF 

The  following  bid  is  submitted  for  an  oil 
and  gas  lease  on  land  of  the  outer  Ck>nti- 
nental  Shelf  specified  below: 

Area _ 

Official  Leasing  Map  No. _ 


Tract  No. 

Total  amount 
bid 

Amount 
per  acre 

Amount  sub- 
mith'd  with 
bid 

Signature 


Address 

Important 

The  bid  must  be  accompanied  by  one-fifth 
of  the  total  amount  bid.  This  amount  may 
be  in  cash,  money  order,  cashier’s  check,  cer¬ 
tified  check,  or  bank  draft. 

A  separate  bid  must  be  made  for  each 
tract. 

E.  J.  Thomas, 
Acting  Director. 

[P.  R.  Doc.  54-7109;  Piled,  Sept.  8,  1954; 
9:05  a.  m.] 


Alaska 

ALASKA  PUBLIC  SALE  ACT  CLASSIFICATION  NO. 
9A  VACATING  CLASSIFICATION  NO.  9 

September  1,  1954. 

Pursuant  to  the  authority  delegated  to 
me  under  section  2.21  of  Order  No.  1, 
Bureau  of  Land  Management,  Area  4, 
approved  by  the  Acting  Secretary  of  the 
Interior  August  20,  1951  (16  F.  R.  8625 
8627) ,  Classification  No.  9,  covering  the 
following  described  land  for  disposal 
under  the  Alaska  Public  Sale  Act  of 
August  30,  1949  (63  Stat.  679,  43  U.  S.  C. 
364a-364e)  is  hereby  vacated: 

T.  14  N.,  R.  2  W.,  S.  M.. 

Sec.  11:  Lots  57  and  69. 

Fred  J.  Weiler, 

Area  Lands  and  Minerals  Officer. 

IP.  R.  Doc.  54-7047;  Piled,  Sept.  8,  1954; 
8:54  a.  m.] 


Alaska 

NOTICE  OF  proposed  WI’THDRAWAL  AND 
reservation  OF  LANDS 

August  19,  1954. 

An  application,  serial  number  Fair¬ 
banks  010753,  for  the  withdrawal  from 
all  forms  of  appropriation  under  the 
pubUc  land  laws,  including  the  mining 
and  mineral  leasing  laws,  of  the  lands 
described  below  was  filed  on  January 
12, 1954,  by  the  Department  of  the  Army. 

The  purposes  of  the  proposed  with¬ 
drawal:  Buffer  zone  for  ammimition 
storage  area. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  persons 


having  cause  to  object  to  the  proposed 
withdrawal  may  present  their  objections 
in  writing  to  the  Area  Administrator, 
Area  4,  Bureau  of  Land  Management, 
Department  of  the  Interior  at  Anchor¬ 
age,  Alaska.  In  case  any  objection  is 
filed  and  the  nature  of  the  opposition 
is  such  as  to  warrant  it,  a  public  hearing 
will  be  held  at  a  convenient  time  and 
place,  which  will  be  announced,  where 
opponents  to  the  order  may  state  their 
views  and  where  proponents  of  the  order 
can  explain  its  purpose. 

The  determination  of  the  Secretary  on 
the  application  will  be  published  in  the 
Federal  Register,  either  in  the  form  of 
a  public  land  order  or  in  the  form  of  a 
notice  of  determination  if  the  applica¬ 
tion  is  rejected.  In  either  case,  a  sep¬ 
arate  notice  will  be  sent  to  each  inter¬ 
ested  party  of  record. 

The  lands  involved  in  the  apphcation 
are: 

Beginning  at  U.  S.  C.  &  G.  S.  Station  “Big 
Delta  Airport”;  thence  N.  4®55'  47.300’'  E., 
11,997.64  feet;  thence  East  10,560.00  feet; 
thence  South  18,680.00  feet  to  the  True  Point 
of  Beginning;  thence  East  1,000.00  feet; 
thence  South  7,000.00  feet;  thence  West 
1,000.00  feet;  thence  North  7,000.00  feet  to 
the  point  of  beginning,  containing  approxi¬ 
mately  160  acres. 

Lowell  M.  Puckett, 
Area  Administrator. 

IF.  R.  Doc.  54-7009;  Filed,  Sept.  8,  1954; 

8:45  a.  m.] 


{No.  1— (Area  III)  ] 

Colorado 

ORDER  providing  FOR  OPENING  OF  PUBLIC 
LANDS 

August  25,  1954. 

In  an  exchange  of  lands  made  under 
the  provisions  of  section  8  of  the  act  of 
June  28, 1934  (48  Stat.  1269) ,  as  amended 
June  26,  1936  (49  Stat.  1976,  43  U.  S.  C. 
315g),  the  following  described  lands 
have  been  reconveyed  to  the  United 
States: 

New  Mexico  Principle  Meridian,  Colorado 

T.  45  N.,  R.  4  E..  N.  M.  P.  M.. 

Sec.  36:  NW>4NEi4.  NW'^. 

T.  46  N..  R.  4  E.,  N.  M.  P.  M., 

Sec.  36:  All. 

T.  45  N.,  R.  5  E.,  N.  M.  P.  M., 

Sec.  16:  All. 

T.  46  N.,  R.  6  E.,  N.  M.  P.  M., 

Sec.  36:  All. 

T.  44  N.,  R.  7  E.,  N.  M.  P.  M., 

Sec.  16:  SVs. 

T.  45  N.,  R.  7  E.,  N.  M.  P.  M., 

Sec.  16:  All. 

Sec.  36:  All. 

T.  47  N.,  R.  7  E.,  N.  M.  P.  M., 

Sec.  36:  Wi/aNEi^,  SEV4NE14,  NWV4, 
NE%SWV4,  N^/2SE^^.  SE^^SE14. 

T.  45  N.,  R.  8  E.,  N.  M.  P.  M. 

Sec.  36:  All. 

T.  48  N.,  R.  8  E.,  N.  M.  P.  M., 

Sec.  16:  All. 

T.  45  N.,  R.  9  E.,  N.  M.  P.  M., 

Sec.  16:  N^^NE‘^. 

The  area  described  contains  5,483.18 
acres. 

These  lands  lie  in  the  northern  por¬ 
tion  of  the  San  Luis  Valley  near  Sa¬ 
guache,  Colorado.  The  area  is  slightly  to 
moderately  rolling  foothills  with  a  some¬ 


what  sandy  soil  along  the  base  of  the 
hills,  grading  into  rather  shallow  some¬ 
what  rocky  soils  on  the  rougher  portions. 
Vegetation  is  principally  sagebrush,  with 
only  a  fair  understory  of  native  forage 
grasses. 

No  applications  for  these  lands  may  be 
allowed  under  the  homestead,  small 
tract,  desert-land,  or  any  other  non¬ 
mineral  public-land  laws,  unless  the 
lands  have  already  been  classified  as 
valuable  or  suitable  for  such  type  of  ap¬ 
plication,  or  shall  be  so  classified  upon 
consideration  of  an  application. 

This  order  shall  not  otherwise  become 
effective  to  change  the  status  of  such 
lands  until  10:00  a.  m.,  on  the  35th  day 
after  the  date  of  this  order.  At  that 
time  the  said  lands  shall,  subject  to  valid 
existing  rights  and  the  provisions  of 
existing  withdrawals,  become  subject  to 
application,  petition,  location,  and  selec¬ 
tion  as  follows: 

(a)  Ninety-one  day  period  for  pref¬ 
erence-right  filings.  For  a  period  of  91 
days,  commencing  at  the  hour  and  on 
the  day  specified  above,  the  public  lands 
affected  by  this  order  shall  be  subject 
only  to  (1)  application  under  the  home¬ 
stead  or  the  desert-land  laws  or  the 
Small  Tract  Act  of  June  1,  1938,  52  Stat. 
609  (43  U.  S.  C.  682a),  as  amended  by 
qualified  veterans  of  World  War  n  and 
other  qualified  persons  entitled  to  pref¬ 
erence  under  the  act  of  September  27, 
1944,  58  Stat.  747  (43  U.  S.  C.  279-284), 
as  amended,  subject  to  the  requirements 
of  applicable  law,  and  (2)  application 
under  any  applicable  public-land  law, 
based  on  prior  existing  valid  settlement 
rights  and  preference  rights  conferred 
by  existing  laws  or  equitable  claims  sub¬ 
ject  to  allowance  and  confirmation.  Ap¬ 
plications  under  subdivision  (1)  of  this 
paragraph  shall  be  subject  to  applica¬ 
tions  and  claims  of  the  classes  described 
in  subdivision  (2)  of  this  paragraph. 
All  applications  filed  under  this  para¬ 
graph  either  at  or  before  10:00  a.  m.  on 
the  35th  day  after  the  date  of  this  order 
shall  be  treated  as  though  filed  simul¬ 
taneously  at  that  time.  All  applications 
filed  under  this  paragraph  after  10:00 
a.  m.  on  the  said  35th  day  shall  be  con¬ 
sidered  in  the  order  of  filing. 

(b)  Date  for  non-preference-right 
filings.  Commencing  at  10:00  a.  m.  on 
the  126th  day  after  the  date  of  this 
order,  any  lands  remaining  unappropri¬ 
ated  shall  become  subject  to  such  appli¬ 
cation,  petition,  location,  selection,  or 
other  appropriation  by  the  public  gen¬ 
erally  as  may  be  authorized  by  the 
public-land  laws.  All  such  applications 
filed  either  at  or  before  10:00  a.  m.  on 
the  126th  day  after  the  date  of  this 
order,  shall  be  treated  as  though  filed 
simultaneously  at  the  hour  specified  on 
such  126th  day.  All  applications  filed 
thereafter  shall  be  considered  in  the 
order  of  filing. 

A  veteran  shall  accompany  his  appli¬ 
cation  with  a  complete  photostatic,  or 
other  copy  (both  sides) ,  of  his  certificate 
of  honorable  discharge,  or  of  an  official 
document  of  his  branch  of  the  service 
which  shows  clearly  his  honorable  dis¬ 
charge  as  defined  in  §  181.36  of  Title  43 
of  the  Code  of  Federal  Regulations,  or 
constitutes  evidence  of  other  facts  upon 
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which  the  claim  for  preference  is  based 
and  which  shows  clearly  the  period  of 
service.  Other  persons  claiming  credit 
for  service  of  veterans  must  furnish  like 
proof  in  support  of  their  claims.  Per¬ 
sons  asserting  preference  rights,  through 
settlement  or  otherwise,  and  those  hav¬ 
ing  equitable  claims,  shall  accompany 
their  applications  by  duly  corroborated 
statements  in  support  thereof,  setting 
forth  in  detail  all  facts  relevant  to  their 
claims. 

Applications  for  these  lands,  which 
shall  be  filed  in  the  Land  Office  at  Den¬ 
ver,  Colorado,  shall  be  acted  upon  in  ac¬ 
cordance  with  the  regulations  contained 
in  §  295.8  of  Title  43  of  the  Code  of 
Federal  Regulations  and  Part  296  of  that 
title,  to  the  extent  that  such  regulations 
are  applicable.  Applications  under  the 
homestead  laws  shall  be  governed  by  the 
regulations  contained  in  Parts  166  to  170, 
inclusive,  of  Title  43  of  the  Code  of  Fed¬ 
eral  Regulations,  and  applications  under 
the  desert-land  laws  and  the  said  Small 
Tract  Act  of  June  1,  1938,  shall  be  gov¬ 
erned  by  the  regulations  contained  in 
Parts  232  and  257,  respectively  of  that 
title. 

Inquiries  concerning  these  lands  shall 
be  addressed  to  the  Land  Office  Manager, 
437  Post  Office  Building,  Denver,  Colo¬ 
rado. 

Max  Caplan, 
State  Supervisor. 

[F.  R.  Doc.  54-7010;  Piled.  Sept.  8,  1954; 

8:46  a.  m.] 


Colorado 

RESTORATION  ORDER  NO.  2  (AREA  III)  UNDER 
FEDERAL  POWER  ACT 

,  August  27,  1954, 
Pursuant  to  determination  No.  DA- 
327— Colorado,  dated  September  3,  1952, 
of  the  Federal  Power  Commission,  and 
in  accordance  with  Order  No.  541,  sec¬ 
tions  1.5  (d)  and  2.0'  (a) ,  of  the  Director, 
Bureau  of  Land  Management,  dated 
April  21,  1954,  (19  F.  R.  2473),  it  is 
ordered  as  follows: 

Subject  to  valid  existing  rights  and 
the  provisions  of  existing  withdrawal, 
the  following  described  lands,  so  far  as 
they  are  withdrawn  or  reserved  for 
power  purposes  by  Power  Project  No.  263, 
are  hereby  opened  to  disposition  under 
the  public  land  laws  subject  to  the  pro¬ 
visions  of  section  24  of  the  Federal  Power 
Act  of  June  10,  1920,  (41  Stat.  1075;  16 
U.  S.  C.  818),  as  amended;  and  subject 
to  the  stipulation  that  if  and  when  the 
lands  are  required  wholly  or  in  part  for 
purposes  of  power  development,  any 
structure,  machinery,  or  improvements 
placed  thereon  which  interfere  with  such 
development  shall  be  removed  or  relo¬ 
cated  as  may  be  necessary  to  eliminate 
interference  with  the  power  development 
without  expense  to  the  United  States  or 
Its  permittees  or  licensees,  and  subject 
to  the  stipulation  that  there  is  reserved 
to  the  United  States,  its  successors  or  as- 
1  signs,  the  prior  right  to  use  any  and  all 
I  portions  of  the  land: 

I6TH  PRINCIPAL  MERIDIAN,  COLORADO 
1  N.,  R.  78  W., 

Sec.  18;  SV^NEVi. 

I  The  area  described  contains  80  acres. 


The  lands  are  not  suitable  for  crop 
production  and  will  not  be  classified  as 
suitable  for  disposal  under  the  home¬ 
stead  or  desert-land  laws. 

The  lands  described  shall  be  subject 
to  application  by  the  State  of  Colorado 
for  a  period  of  ninety  days  from  the  date 
of  publication  of  this  order  in  the  Fed¬ 
eral  Register  for  rights-of-way  for 
public  highways  or  as  a  source  of  mate¬ 
rial  for  the  construction  and  mainte¬ 
nance  of  such  highways,  as  provided  by 
section  24  of  the  Federal  Power  Act,  as 
amended. 

This  order  shall  not  otherwise  become 
effective  to  change  the  status  of  such 
land  until  10:00  a.  m.  on  the  91st  day 
after  the  date  of  publication.  At  that 
time  the  above-described  land  in  DA- 
327-Colorado  shall  become  subject  to 
application,  petition,  location,  and  se¬ 
lection,  subject  to  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
the  requirements  of  applicable  laws,  and 
the  90-day  preference  right  filing  period 
for  veterans  and  others  entitled  to  pref¬ 
erence  under  the  act  of  September  27, 
1944  (52  Stat.  747;  43  U.  S.  C.  279-284), 
as  amended. 

Information  showing  the  periods  dur¬ 
ing  which  and  the  conditions  under 
which  veterans  and  others  may  file  ap¬ 
plications  for  these  lands  may  be  ob¬ 
tained  on  request  from  the  Bureau  of 
Land  Management  Land  Office,  437  Post 
Office  Building,  Denver,  Colorado. 

Max  Caplan, 
State  Supervisor. 

[P.  R.  Doc.  54-7011;  Piled.  Sept.  8.  1954; 

8:46  a.  m-l 


Colorado 

RESTORATION  ORDER  NO.  3  (AREA  III)  UNDER 
FEDERAL  POWER  ACT 

August  27,  1954. 

Pursuant  to  a  determination  of  May 
29,  1951,  of  the  Federal  Power  Commis¬ 
sion.  Docket  No,  DA  303-Colorado,  and 
in  accordance  with  Order  No.  541,  sec¬ 
tions  1.5(d)  and  2.0(a)  of  the  Director, 
Bureau  of  Land  Management,  approved 
April  21,  1954,  it  is  ordered  as  follows; 

Subject  to  valid  existing  rights  and 
the  provision  of  existing  withdrawal,  the 
following  described  lands,  so  far  as  they 
are  withdrawn  or  reserved  for  power 
purposes  by  Power  Site  Reserve  No.  92, 
are  hereby  opened  to  entry,  subject  to 
the  provisions  of  section  24  of  the  Fed¬ 
eral  Power  Act  of  June  10,  1920  (41  Stat. 
1075;  16  U.  S.  C.  818),  as  amended;  and 
subject  to  the  stipulation  that  if -and 
when  the  lands  are  required  wholly  or 
in  part  for  purposes  of  power  develop¬ 
ment,  any  structure,  machinery,  or  im¬ 
provements  placed  thereon  which  inter¬ 
fere  with  such  development  shall  be 
removed  or  relocated  as  may  be  neces¬ 
sary  to  eliminate  interference  with  the 
power  development  without  expense  to 
the  United  States  or  its  permittees  or 
licensees,  and  subject  to  the  stipulation 
that  there  is  reserved  to  the  United 
States,  its  successors  or  assigns,  the  prior 
right  to  use  any  and  all  portions  of  the 
land: 


New  Mexico  Principal  Meridian,  Colorado 

T.  49  N..  R.  10  E.. 

Sec.  19:  SEV4SE>4. 

These  lands  are  not  suitable  for  crop 
production  and  will  not  be  classified  as 
suitable  for  disposal  under  the  homestead 
or  desert-land  laws. 

The  lands  described  shall  be  subject 
to  application  by  the  State  of  Coorado 
for  a  period  of  ninety  days  from  the  date 
of  publication  of  this  order  in  the  Fed¬ 
eral  Register,  for  rights-of-way,  for 
public  highways,  or  as  a  source  of  ma¬ 
terial  for  the  construction  and  mainte¬ 
nance  of  such  highways,  as  provided  by 
section  24  of  the  Federal  Power  Act,  as 
amended. 

This  order  shall  not  otherwise  become 
effective  to  change  the  status  of  such 
land  until  10:00  a.  m.  on  the  91st  day 
after  the  date  of  publication.  At  that 
time  the  above  described  land  in  DA303, 
Colorado,  shall  become  subject  to  appli¬ 
cation,  petition,  location,  and  selection, 
subject  to  valid  existing  rights,  the  pro¬ 
vision  of  existing  withdrawals,  the  re¬ 
quirements  of  applicable  laws  and  the 
90-day  preference  right  filing  period  for 
veterans  and  others  entitled  to  prefer¬ 
ence  under  the  act  of  J^ptember  27, 1944, 
(58  Stat.  747;  43  U.  S.  C.  279-284),  as 
amended.  Information  showing  the  pe¬ 
riods  during  which,  and  the  conditions 
under  which' veterans  and  others  may 
file  applications  for  these  lands  may  be 
obtained  on  request  from  the  Land  Office 
Manager,  437  Post  Office  Building,  Den¬ 
ver,  Colorado. 

Max  Caplan, 
State  Supervisor. 

[F.  R.  Doc.  54-7012;  Piled.  Sept.  8.  1954; 

8:46  a.  m.] 


Colorado 

RESTORATION  ORDER  NO.  (R-IV)  UNDER 
FEDERAL  POWER  ACT;  CORRECniON 

August  25,  1954. 

Pursuant  to  the  authority  delegated  to 
me  by  the  Director,  Bureau  of  Land 
Management,  by  Order  No.  541,  section 
2.5,  dated  April  21,  1954  (19  F.  R.  2473), 
Restoration  Order  No.  9  (R-IV),  under 
Federal  Power  Act,  dated  August  14, 1953, 
(18  F.  R.  4968)  is  corrected  to  delete  the 
SE*^NEV^^  of  Section  26,  Township  51 
North,  Range  19  West,  New  Mexico 
Principal  Meridian,  Colorado. 

Max  Caplan, 
State  Supervisor. 

[P.  R.  Doc.  54-7013;  Filed,  Sept.  8,  1954; 
8:46  a.  m.] 


Colorado 

RESTORATION  ORDER  NO.  23  (R-IV)  UNDER 
FEDERAL  POWER  ACT;  CORRECTION 

August  26.  1954. 

Pursuant  to  the  authority  delegated 
to  me  by  the  Director,  Bureau  of  Land 
Management,  by  order  No.  541,  section 
2.5,  dated  April  21,  1954  (19  F.  R.  2473), 
Restoration  Order  No.  23  (R-IV) ,  under 
Federal  Power  Act  dated  January  28. 
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NOTICES 


1954  (19  F.  R.  803),  is  corrected  to  read 
as  follows: 

Paragraph  2  of  Original  Order  should 
read :  “Power  Site  Classification  No.  92”. 

Max  Caplan, 
State  Supervisor. 

[F.  R.  Doc.  64-7014:  Piled,  Sept.  8.  1954; 
8:47  a.  m.] 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

SotJTH  Dakota 

DESIGNATION  OF  ADDITIONAL  AREA  FOR  PRO¬ 
DUCTION  EMERGENCY  LOANS 

For  the  purpose  of  making  loans  pur¬ 
suant  to  section  2  (a)  of  Public  Law  38, 
81st  Congress,  12  U.  S.  C.  1148a-2  (a),  it 
is  found  that  in  the  following  named 
counties  in  the  State  of  South  Dakota,  a 
production  disaster  has  caused  a  need 
for  agricultural  credit  not  readily  avail¬ 
able  from  commercial  banks,  cooperative 
lending  agencies,  or  other  responsible 
sources. 

South  Dakota 

Custer  County  and  Pall  River  County. 

After  December  31,  1955  such  loans 
will  not  be  made  in  the  above  named 
counties  except  to  borrowers  who  previ¬ 
ously  received  such  assistance. 

Done  at  Washington,  D.  C.,  this  3d  day 
of  September  1954. 

[seal]  Earl  L.  Butz, 

Acting  Secretary. 

[P.  R.  Doc.  54-7054:  Piled,  Sept.  8,  1954; 
8:56  a.  m.] 


Georgia 

DESIGNATION  OF  ADDITIONAL  AREA  FOR 
PRODUCTION  EMERGENCY  LOANS 

For  the  purpose  of  making  loans  pur¬ 
suant  to  section  2  (a)  of  Public  Law  38, 
81st  Congress,  12  U.  S.  C.  1148  a-2  (a) ,  it 
is  found  that  in  the  following  named 
additional  counties  in  the  State  of 
Georgia,  a  production  disaster  has 
caused  a  need  for  agricultural  credit 
not  readily  available  from  commercial 
banks,  cooperative  lending  agencies,  or 
other  responsible  sources. 

Georgia 


Appling 

Cobb 

Atkinson 

Coffee 

Bacon 

Columbia 

Baker 

Coweta 

Baldwin 

Crisp 

Banks 

Dade 

Barrow 

Dawson 

Ben  Hill 

DeKalb 

Bleckley 

Dodge 

Brooks 

Dooly 

Bryan 

Dougherty 

Bulloch 

Effingham 

Burke 

Elbert 

Butts 

Emanuel 

Calhoun 

Evans 

Candler 

Payette 

Carroll 

Floyd 

Chatham 

Pors3rth 

Chattooga 

Franklin 

Cherokee 

Pulton 

Clay 

Glascock 

Clayton 

Greene 

Georgia — Continued 


Gwinnett 

Pulaski 

Hancock 

Putnam 

Haralson 

Randolph 

Heard 

Richmond 

Henry 

Rockdale 

Irwin 

Screven 

Jackson 

Spaulding 

Jasper 

Stephens 

Jeff  Davis 

Sumter 

Jefferson 

Talbot 

Jenkins 

Taliaferro 

Johnson 

Tattnall 

Jones 

Telfair 

Lamar 

Tift 

Laurens 

Toombs 

Lee 

Treutlen 

Lincoln 

Troup 

McDuffie 

Turner 

Madison 

Twiggs 

Mitchell 

Upson 

Monroe 

Walker 

Montgomery 

Warren 

Morgan 

Washington 

Newton 

Wayne 

Oglethorpe 

Webster 

Paulding 

Wheeler 

Peach 

Wilcox 

Pickens 

Wilkes 

Pike 

Wilkinson 

Polk 

Worth 

After  December 

31,  1955,  such  loans 

will  not  be  made 

in  the  above  named 

counties  except  to 

borrowers  who  pre- 

viously  received  such  assistance. 

The  period  for  making  initial  produc¬ 
tion  emergency  loans  authorized  on  April 
21,  1954  (19  F.  R.  2431)  in  Bibb,  Craw¬ 
ford,  Houston  and  Taylor  Counties,  State 
of  Georgia,  is  hereby  extended  to  Decern- 

ber  31,  1955. 

Done  at  Washington,  D.  C.  this  3d  day 

of  September  1954. 

[seal] 

Earl  L.  Butz, 
Acting  Secretary. 

[P.  R.  Doc.  54-7026 

:  Piled,  Sept.  8,  1954; 

8:50  a.  m.] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  No.  11155] 

Southwestern  Bell  Telephone  Co. 

ORDER  ASSIGNING  MATTER  FOR  HEARING 

In  the  matter  of  the  application  of 
Southwestern  Bell  Telephone  Company 
for  a  certificate  imder  section  221  (a)  of 
the  Communications  Act  of  1934,  as 
amended,  to  acquire  certain  telephone 
plant  and  properties  of  Kenneth  William 
Stith  and  Mary  Ester  Stith  d/b  as  Maize 
Telephone  Company,  Maize,  Kansas; 
Docket  No.  11155,  Pile  No.  P-C-3484. 

The  Commission  having  under  consid¬ 
eration  an  application  filed  by  South¬ 
western  Bell  Telephone  Company  for  a 
certificate  under  section  221  (a)  of  the 
Communications  Act  of  1934,  as  amend¬ 
ed,  that  the  proposed  acquisition  by  it 
of  certain  telephone  plant  and  properties 
of  Kenneth  William  Stith  and  Mary 
Esther  Stith  d/b  as  Maize  Telephone 
Company  furnishing  telephone  service 
in  and  around  Maize,  Kansas,  will  be  of 
advantage  to  the  persons  to  whom  serv¬ 
ice  is  to  be  rendered  and  in  the  public 
interest; 

It  is  ordered.  This  31st  day  of  August 
1954,  that  pursuant  to  the  provisions  of 
section  221  (a)  of  the  Communications 


Act  of  1934,  as  amended,  the  above  ap¬ 
plication  is  assigned  for  public  hearing 
for  the  purpose  of  determining  whether 
the  propos^  acquisition  will  be  of  ad¬ 
vantage  to  the  persons  to  whom  service 
is  to  be  rendered  and  in  the  public 
interest; 

It  is  further  ordered.  That  the  hearing 
upon  said  application  be  held  at  the 
offices  of  the  Commission  in  Washing¬ 
ton,  D.  C.,  beginning  at  10:00  a.  m.  on 
the  4th  day  of  October  1954,  and  that  a 
copy  of  this  order  shall  be  served  upon 
Kenneth  William  Stith  and  Mary  Esther 
Stith  d/b  as  Maize  Telephone  Company, 
Southwestern  Bell  Telephone  Ck>mpany, 
the  Governor  of  Kansas,  the  State  Cor¬ 
poration  Commission  of  Kansas  and  the 
Postmaster  of  Maize,  Kansas; 

It  is  further  ordered.  That  within  five 
days  after  the  receipt  from  the  Commis¬ 
sion  of  a  copy  of  this  order,  the  appli¬ 
cant  herein  shall  cause  a  copy  hereof  to 
be  published  in  a  newspaper  or  news¬ 
papers  having  general  circulation  in 
Maize,  Kansas,  and  shall  furnish  proof 
of  such  publication  at  the  hearing  herein. 

Released:  September  2,  1954. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  54-7052:  Piled,  Sept.  8,  1954; 
8:56  a.  m.] 


FEDERAL  POWER  COMMISSION 

[Docket  No.  E-6569] 

Texas  Power  &  Light  Co.  et  al. 

NOTICE  OF  ORDER  APPROVING  MAINTENANCK 
OF  PERMANENT  CONNECTION  FOR  EMER¬ 
GENCY  USE 

September  2,  1954. 

In  the  matters  of  Texas  Power  &  Light 
Company,  Texas  Electric  Service  Com¬ 
pany,  Dallas  Power  &  Light  Company, 
Southwestern  Electric  Service  Company; 
Docket  No.  E-6569. 

Notice  is  hereby  given  that  on  August 
26,  1954,  the  Federal  Power  Commission 
issued  its  order  adopted  August  25, 1954. 
approving  maintenance  of  permanent 
connection  for  emergency  use  only  in  the 
above-entitled  matters. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[F.  R.  Doc.  54-7038;  Piled.  Sept.  8,  1954; 
8:53  a.  m.] 


[Docket  No.  £-6572] 
Montana-Dakota  Utilities  Co. 

NOTICE  OF  ORDER  AUTHORIZING  ISSUANCE  Of 
FIRST  MORTGAGE  BONDS 

September  2,  1954. 

Notice  is  hereby  given  that  on  Septem¬ 
ber  1,  1954,  the  Federal  Power  Commis¬ 
sion  issued  its  order  adopted  August  31, 
1954,  authorizing  issuance  of  first  mort¬ 
gage  bonds  in  the  above-entitled  matter. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[F.  R.  Doc.  54-7039;  Piled,  Sept.  8,  1954; 
8:53  a.  m.] 
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[Docket  No.  E-6574] 

California  Electric  Power  Co. 
notice  of  order  authorizing  issuance  op 

COSAMON  STOCK 

September  2,  1954. 

Notice  is  hereby  given  that  on  Septem¬ 
ber  1.  1954,  the  Federal  Power  Commis¬ 
sion  issued  its  order  adopted  August  31, 
1954,  authorizing  issuance  of  common 
stock  in  the  above-entitled  matter. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[P.  R.  Doc.  54-7040;  Piled,  Sept.  8,  1954; 
8:53  a.  m.] 


[Docket  No.  G-24681 
Northern  Natural  Gas  Co. 

ORDER  FIXING  DATE  OF  HEARING 

Northern  Natural  Gas  Company  (Ap¬ 
plicant)  ,  a  Delaware  corporation  with  its 
principal  oflBce  at  Omaha,  Nebraska, 
filed,  on  June  28,  1954,  an  application, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  for  a  certificate  of  public  conven¬ 
ience  and  necessity  authorizing  the 
construction  and  operation  of  certain 
facilities,  as  more  fully  described  in  said 
application,  through  which  Applicant 
proposes  to  make  natural  gas  available 
to  Iowa  Public  Service  Company  on  an 
interruptible  basis  for  general  distribu¬ 
tion  in  Independence,  Iowa,  from  its 
Dubuque,  Iowa,  16-inch  branch  line. 

The  Commission  finds; 

(1)  This  proceeding  is  not  a  proper 
one  for  disposition  under  the  provisions 
of  §1.32  (b)  (18  CFR  1.32  (b) )  of  the 
Commission’s  rules  of  practice  and 
procedure. 

(2)  It  is  appropriate  and  in  the  pub¬ 
lic  interest  in  carrying  out  the  provisions 
of  the  Natural  Gas  Act,  and  good  cause 
exists,  to  hold  a  public  hearing  in  the 
above-entitled  proceeding,  as  herein¬ 
after  provided  and  ordered. 

The  Commission  orders: 

(A)  The  request  that  this  proceeding 
be  disposed  of  under  the  provisions  of 
§  1.32  (b)  of  the  Commission’s  rules  of 
practice  and  procedure  be  and  the  same 
hereby  is  denied. 

(B)  Pursuant  to  authority  contained 
in. and  subject  to  the  jurisdiction  con¬ 
ferred  upon  the  Federal  Power  Commis¬ 
sion  by  sections  7,  15,  and  16  of  the 
Natural  Gas  Act,  and  the  Commission’s 
rules  and  regulations,  including  rules  of 
practice  and  procedure  (18  CFR  Chap¬ 
ter  I),  a  public  hearing  be  held,  com¬ 
mencing  on  September  23,  1954,  at  10;(>0 
a.  nti.,  e.  d.  s.  t.,  in  a  Hearing  Room  of 
the  Federal  Power  Commission,  441  G 
Street,  NW.,  Washington,  D.  C,  concern¬ 
ing  the  matters  involved  in  and  the  is¬ 
sues  presented  by  the  application  herein. 

(C)  Interested  State  commissions 
may  participate  as  provided  by  §§1.8 
and  1.37  (f)  of  the  Commission’s  rules 


of  practice  and  procedure  (18  CFR  1.8 
and  1.37  (f)). 

Adopted:  September  1,  1954. 

Issued:  September  2,  1954. 

By  the  Commission. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[P.  R.  Doc.  54-7036;  Piled.  Sept.  8.  1954; 
8:52  a.  m.j 


‘  [Docket  No.  G-2554] 

WiTCO  Chemical  Co. 

NOTICE  OF  APPLICATION  AND  ORDER  FIXING 
DATE  OF  HEARING 

Take  notice  that  Witco  Chemical  Com¬ 
pany  (Applicant) ,  an  Illinois  corporation 
and  independent  producer  with  its  prin¬ 
cipal  place  of  business  in  Amarillo,  Texas, 
filed  on  August  18,  1954,  an  application 
for  a  certificate  of  public  convenience 
and  necessity  pursuant  to  section  7  (c) 
of  the  Natural  Oas  Act,  authorizing  the 
proposed  operations  hereinafter  de¬ 
scribed. 

Applicant  proposes  to  sell  natural  gas 
produced  from  four  wells  on  acreage  lo¬ 
cated  in  the  West  Panhandle  Field, 
Hutchinson  County,  Texas,  to  Colorado 
Interstate  Gas  Company  at  an  initial 
price  of  15  cents  per  Mcf,  in  volumes 
estimated  at  2,000  Mcf  a  day.  Applicant 
proposes  to  construct  and  operate  30,500 
feet  of  6%-inch  and  17,200  feet  of  4*72- 
inch  pipeline  to  enable  it  to  make  de¬ 
liveries  near  buyer’s  Sanford  Compressor 
Station.  Colorado  Interstate  Gas  Com¬ 
pany  was  authorized  to  construct  and 
operate  the  Sanford  Station  in  Docket 
No.  G-2120,  order  issued  July  3,  1953. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.  C.,  in  accordance 
with  the  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10)  on  or  before  the 
18th  day  of  September  1954.  The  ap¬ 
plication  is  on  file  with  the  Commission 
for  public  inspection. 

This  matter  is  one  that  should  be  dis¬ 
posed  of  as  promptly  as  possible  under 
the  applicable  rules  and  regulations. 

The  Commission  finds:  It  is  proper 
and  consistent  with  the  public  interest 
that  notice  of  application  and  order  fix¬ 
ing  date  of  hearing  be  published  simul¬ 
taneously. 

The  Commission  orders:  Pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act.  and 
the  Commission’s  rules  of  practice  and 
procedure,  a  hearing  be  held  on  Septem¬ 
ber  21,  1954,  at  9:30  a.  m.,  e,  d.  s.  t.,  in 
the  Hearing  Room  of  the  Federal  Power 
Commission.  441  G  Street  NW„  Wash¬ 
ington,  D,  C.,  concerning  the  matters 
involved  and  the  issues  presented  by  such 
application:  Provided,  however,  'That  the 
Commission  may,  after  a  noncontested 
hearing,  dispose  of  the  proceeding  pur¬ 
suant  to  the  provisions  of  §  130  (c)  (2) 


of  the  Commission’s  rules  of  practice 
and  procedure. 

Adopted:  September  1,  1954. 

Issued:  September  2,  1954. 

By  the  Commission, 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[P.  R.  Doc.  54r-7037;  Filed,  Sept.  8.  1954; 
8:53  a.  m.] 


[Docket  No.  ID-7891 
Ralph  E.  Trower 

NOTICE  OF  ORDER  AUTHORIZING  APPLICANT 
TO  HOLD  CERTAIN  POSITIONS 

September  2,  1954. 
Notice  is  hereby  given  that  on  August 
30,  1954,  the  Federal  Power  Commission 
issued  its  order  adopted  August  25,  1954, 
authorizing  applicant  to  hold  certain 
positions  pursuant  to  section  305  (b)  of 
the  Federal  Power  Act  in  the  above- 
entitled  matter. 

[SEAL]  Leon  M.  Fuquay, 

Secretary. 

[P.  R.  Doc.  54-7041;  Piled,  Sept.  8.  1954; 
8:53  a.  m.] 


[Project  No.  10971 

John  A.  Zehntbauer  and 
Leonard  Lundgren 

NOTICE  OF  ORDER  APPROVING  TRANSFER  OF 
LICENSE  (MAJOR) 

September  2,  1954. 

.Notice  is  hereby  given  that  on  August 
30,  1954.  the  Federal  Power  Commission 
issued  its  order  adopted  August  25,  1954, 
approving  transfer  of  license  (Major)  in 
the  above-entitled  matter. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[P.  R.  Doc,  54-7042;  Filed.  Sept.  8.  1954; 
8:53  a.  m.] 


[Project  No.  2138] 

Harvey  Aluminum,  Inc. 
notice  of  order  issxhng  preliminary 

PERMIT 

September  2,  1954. 

Notice  is  hereby  given  that  on  August 
27,  1954,  the  Federal  Power  Commission 
issued  its  order  adopted  August  25,  1954, 
issuing  preliminary  permit  in  the  above- 
entitled  matter. 

[seal]  Leon  M,  Fuquay, 

Secretary. 

[P.  R.  Doc.  54-7043  Piled,  Sept.'  8,  1954 
8:54  a.  m.] 


[Project  No.  21441 
C:iTY  OF  Seattle,  Wash. 

NOTICE  OF  ORDER  ISSUING  PRELIMINARY 
PERMIT 

September  2, 1954. 

Notice  is  hereby  given  that  on  August 
30,  1954,  the  Federal  Power  Commission 
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issued  its  order  adopted  August  25,  1954, 
issuing  preliminary  permit  in  the  above- 
entitled  matter. 

[  SEAL  ]  Leon  M.  Fuqtjay , 

Secretary. 

|F.  R.  Doc.  54-7044;  Filed,  Sept.  8,  1954; 
8:54  a.  m.) 

SECURITIES  AND  EXCHANGE 
COMMISSION 

I  File  No.  1-9681 
Benson  and  Hedges 

NOTICE  OF  APPLICATION  TO  STRIKE  FROM 
LISTING  AND  REGISTRATION,  AND  OF  OPPOR¬ 
TUNITY  FOR  HEARING 

September  1.  1954. 

The  American  Stock  Exchange,  pur¬ 
suant  to  section  12  (d)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  X-12D2-1 
promulgated  thereunder,  has  made  ap¬ 
plication  to  strike  from  listing  and  regis¬ 
tration  the  common  stock,  $4.00  par 
value  of  Benson  and  Hedges. 

The  application  alleges  that  the  rea¬ 
sons  for  striking  this  security  from  list¬ 
ing  and  registration  on  this  exchange 
are: 

(1)  By  prospectus  dated  January  27, 
1954,  issued  under  the  Securities  Act  of 
1933,  Philip  Morris  &  Co.,  Ltd.,  Inc.  of¬ 
fered  to  issue  shares  of  its  common  stock, 
par  value  $5.00,  on  a  share-for-share 
basis  in  exchange  for  the  common  stock, 
par  value  $4.00,  of  Benson  and  Hedges. 

(2)  Consummation  of  the  Exchange 
offer  was  subject  to  the  condition  that 
not  less  than  355,460  shares  of  common 
stock  of  Benson  and  Hedges  were  de¬ 
posited. 

(3)  The  offer  was  declared  effective  on 
Pebiniary  5,  1954,  by  which  date  367,829 
shares  had  been  deposited. 

(4)  As  of  August  4,  1954,  a  total  of 
437,786  shares  or  98.7  percent  of  the 
443,398  outstanding  shares,  were  owned 
by  Philip  Morris  &  Co.  Ltd.,  Inc.,  leaving 
a  net  “public”  distribution  of  5,612 
shares  (1.3  percent  of  the  issue)  owned 
by  40  stockholders  of  record.  There 
probably  are  more  than  40  beneficial 
owners  of  the  shares,  since  some  of  the 
stock  of  record  is  in  brokers’  names,  but 
this  would  not  affect  the  total  number  of 
shares  available  for  dealings  on  the 
Exchange. 

(5)  To  the  present  date  the  Exchange 
offer  has  not  been  terminated  and  hold¬ 
ers  of  the  common  stock  of  Benson  and 
Hedges  desiring  to  tender  their  stock  for 
exchange  into  the  common  stock  of 
Philip  Morris  &  Co.  Ltd.,  Inc.,  may  still 
do  so  upon  deposit  of  their  certificates 
with  the  Guaranty  Trust  Company  of 
New  York,  Exchange  Agent. 

(6)  At  its  meeting  held  on  August  24, 
1954,  the  Committee  on  Securities  of  the 
Ebcchange  concluded  that  the  number 
of  shares  of  said  stock  which  remained 
outstanding  had  become  so  reduced  as 
to  make  inadvisable  further  dealings 
upon  the  Exchange. 

Upon  receipt  of  a  request,  prior  to 
September  20,  1954,  from  any  interested 
person  for  a  hearing  in  regard  to  terms 
to  be  imposed  upon  the  delisting  of  this 


security,  the  Commission  will  determine 
whether  to  set  the  matter  down  for  hear¬ 
ing.  Such  request  should  state  briefly 
the  nature  of  the  interest  of  the  person 
requesting  the  hearing  and  the  position 
he  proposes  to  take  at  the  hearing  with 
respect  to  imposition  of  terms  or  condi¬ 
tions.  In  addition,  any  interested  per¬ 
son  may  submit  his  views  or  any  addi¬ 
tional  facts  bearing  on  this  application 
by  means  of  a  letter  addressed  to  the 
Secretary  of  the  Securities  and  Ex¬ 
change  Commission,  Washington,  D.  C. 
If  no  one  requests  a  hearing  on  this 
matter,  this  application  will  be  deter-, 
mined  by  order  of  the  Commission  on  the 
basis  of  the  facts  stated  in  the  applica¬ 
tion,  and  other  information  contained 
in  the  official  file  of  the /Commission 
pertaining  to  this  matter. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

IP.  R.  Doc.  54-7017;  Piled,  Sept.  8.  1954; 

8:47  a.  m.J 


IF\le  Nos.  7-1628,  7-1629] 

W.  R.  Grace  &  Co.  and  Fairchild  Engine 
AND  Airplane  Corp. 

NOTICE  OF  APPLICATION  FOR  UNLISTED 

TRADING  PRIVILEGES,  AND  OF  OPPORTUNITY 

FOR  HEARING 

In  the  matter  of  application  by  the 
Philadelphia-Baltimore  Stock  Exchange 
for  Unlisted  Trading  Privileges  in  W.  R. 
Grace  &  Co.,  Common  Stock,  No  Par 
Value,  7-1628;  Fairchild  Engine  and  Air¬ 
plane  Corporation,  Common  Stock,  $1 
Par  Value,  7-1629. 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  city  of  Washington,  D.  C.,  on 
on  the  2d  day  of  September,  A.  D,  1954. 

The  Philadelphia-Baltimore  Stock  Ex¬ 
change,  pursuant  to  section  12  (f)  (2)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  X-12F-1  thereunder,  has  made  ap¬ 
plication  for  unlisted  trading  privileges 
in  the  Common  Stock,  No  Par  Value,  of 
W.  R.  Grace  &  Co.,  listed  and  registered 
on  the  New  York  Stock  Exchange;  and 
the  Common  Stock,  $1  Par  Value,  of 
Fairchild  Engine  and  Airplane  Corpora¬ 
tion,  listed  and  registered  on  the  New 
York  Stock  Exchange. 

Rule  X-12F-1  provides  that  the  appli¬ 
cant  shall  furnish  a  copy  of  the  applica¬ 
tion  to  the  issuer  and  to  every  exchange 
on  which  the  security  is  listed  or  already 
admitted  to  unlisted  ttading  privileges. 
The  application  is  available  for  public 
inspection  at  the  Commission’s  principal 
office  in  Washington,  D.  C. 

Notice  is  hereby  given  that,  upon  re¬ 
quest  of  any  interested  person  received 
prior  to  September  23,  1954,  the  Com¬ 
mission  w'ill  set  this  matter  down  for 
hearing.  In  addition,  any  interested 
person  may  submit  his  views  or  any  ad¬ 
ditional  facts  bearing  on  this  applica¬ 
tion  by  means  of  a  letter  addressed  to 
the  Secretary  of  the  Securities  and  Ex¬ 
change  Commission,  Washington,  D.  C. 
If  no  one  requests  a  hearing  on  this  mat¬ 
ter,  this  application  will  be  determined 


by  order  of  the  Commission  on  the  basis 
of  the  facts  stated  in  the  application,  and 
other  information  contained  in  the  offi¬ 
cial  file  of  the  Commission  pertaining 
to  this  matter. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[F.  R.  Doc.  64-7021;  Fled,  Sept.  8,  1954; 
8:48  a.  m.j 


I  File  No.  70-3281] 

General  Public  Utilities  Corp.  and 
Metropolitan  Edison  Co. 

order  regarding  issue  and  sale  of 
common  stock  by  subsidiary  and 
acquisition  thereof  by  parent 

August  31,  1954. 

General  Public  Utilities  Corporation 
(“GPU”),  a  registered  holding  company, 
and  Metropolitan  Edison  Company 
(“Meted”),  its  subsidiary  public-utility 
company,  having  filed  an  application 
pursuant  to  sections  6  (b),  9  (a)  (1)  and 
10  of  the  Public  Utility  Holding  Company 
Act  of  1935  (“act”)  regarding  certain 
proposed  transactions,  which  are  sum¬ 
marized  as  follows: 

Meted  proposes  to  issue  and  sell,  and 
GPU  proposes  to  acquire,  6,500  shares  of 
Meted's  no-par  value  common  stock  for 
a  purchase  price  of  $100  per  share,  or  an 
aggregate  purchase  price  of  $650,000. 
The  application  states  that  the  funds  to 
be  derived  from  the  sale  of  such  addi¬ 
tional  shares  of  Meted’s  common  stock 
will  be  utilized  for  construction  purposes 
or  to  reimburse  Meted’s  treasury  for  its 
expenditures  heretofore  made  for  con¬ 
struction  purposes. 

It  is  further  stated  that  the  issuance 
by  Meted  of  its  common  stock  has  been 
expressly  authorized  by  the  Pennsylvania 
Public  Utility  Commission,  the  State 
commission  of  the  State  in  which  Meted 
is  organized  and  doing  business;  and  that 
no  State  or  Federal  commission  other 
than  this  Commission  has  jurisdiction 
over  the  proposed  acquisition  by  GPU. 

The  expenses  of  GPU  in  connection 
with  the  proposed  transactions  are  es¬ 
timated  to  be  not  in  excess  of  $500.  'The 
expenses  of  Meted  (other  than  Federal 
issue  taxes  amounting  to  $715)  in  con¬ 
nection  with  the  proposed  transactions 
are  estimated  to  be  not  in  excess  of 
$1,000. 

It  is  requested  that  the  Commission’s 
order  herein  be  effective  upon  issuance. 

Due  notice  of  the  filing  of  said  ap¬ 
plication  having  been  given  in  the  man¬ 
ner  prescribed  by  Rule  U-23,  and  no 
hearing  having  been  requested  of  or 
ordered  by  the  Commission;  and 
The  Commission  finding  that  the  ap¬ 
plicable  provisions  of  the  act  and  the 
rules  thereunder  are  satisfied;  tliat  the 
expenses,  if  they  do  not  exceed  the  es¬ 
timates,  are  not  unreasonable ;  and  that 
the  application  should  be  granted  forth¬ 
with: 

It  is  ordered,  Pursuant  to  Rule  U-23 
and  the  applicable  provisions  of  the  act 
that  said  application,  as  amended,  be, 
and  the  same  hereby  is,  granted  forth- 
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with,  subject  to  the  terms  and  condi¬ 
tions  prescribed  in  Rule  U-24. 

By  the  Commission. 

[SEAL]  Orval  L.  DuBois, 

Secretary. 

[p.  R.  Doc.  54-7018:  Filed,  Sept.  8,  1954; 
8:48  a.  m.] 


[File  No.  70-32871 
Ohio  Power  Co. 

ORDER  REGARDING  ACQUISITION  OF  PUBLIC 
UTILITY  ASSETS  BY  A  PUBLIC  UTILITY 

company 

September  1,  1954. 

Ohio  Power  Company  (“Ohio”) ,  a  pub¬ 
lic-utility  subsidiary  of  American  Gas 
and  Electric  Company,  a  registered  hold¬ 
ing  company,  having  filed  an  application 
pursuant  to  section  10  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(“act”)  with  respect  to  proposed  trans¬ 
actions,  which  are  summarized  as  fol¬ 
lows; 

Ohio  proposes  to  acquire  the  electric 
utility  system  now  owned  and  operated 
by  the  Village  of  Bluffton,  Ohio,  for  a 
cash  consideration  of  $466,500.  The  fa- 

Icilities  to  be  acquired  consist  principally 
of  a  steam  generating  plant,  an  electric 
distribution  system  and  a  street  lighting 
system.  It  is  proposed  that  the  facili¬ 
ties  to  be  acquired  will  be  integrated 
with  the  existing  facilities  of  Ohio  and 
Central  Ohio  Light  and  Power  Company, 
an  associate  company  of  Ohio.  The 
properties  as  now  operated  serve  ap¬ 
proximately  1,050  customers  with  gross 
b  i  1 1  i  n  gs  aggregating  approximately 
$130,000  annually.  It  is  stated  that  no 
finder’s  fees  or  commissions  are  to  be 
paid  in  connection  with  the  proposed 
acquisition.  Other  fees  and  expenses 
are  estimated  at  not  to  exceed  $1,000. 

It  is  requested  that  the  Commission’s 
order  herein  be  effective  up>on  issuance. 

Due  notice  having  been  given  of  the 
filing  of  the  application  and  a  hearing 
not  having  been  requested  of  or  ordered 
by  the  Commission;  and  the  Commission 
finding  that  the  applicable  provisions  of 
the  act  and  rules  promulgated  there¬ 
under  are  satisfied  and  that  the  appli¬ 
cation  should  be  granted,  effective  forth¬ 
with: 

It  is  ordered.  Pursuant  to  Rule  U-23 
and  the  applicable  provisions  of  said 
act,  that  said  application  be,  and  the 
same  hereby  is,  granted  effective  forth¬ 
with,  subject  to  the  terms  and  conditions 
prescribed  in  Rule  U-24. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[P.  R.  Doc.  54-7020;  Filed,  Sept.  8,  1954; 
8:48  a.  m.] 


[File  No.  70-3256] 

Standard  Power  and  Light  Corp. 

supplemental  order  releasing  jurisdic¬ 
tion  WITH  respect  to  ACCOUNTING 

entries 

August  31,  1954. 

The  Commission  by  order  dated  June 
1954,  having  permitted  to  become 


effective  a  declaration,  as  amended,  of 
Standard  Power  and  Light  Corporation 
(“Standard  Power”),  a  registered  hold¬ 
ing  company,  with  respect  to  its  proposal 
to  pay  a  dividend  of  30  cents  per  share, 
which  it  was  represented  would  be  paid 
out  of  capital  surplus,  to  the  holders  of 
its  outstanding  common  stock;  and 
The  Commission  in  said  order  having 
reserved  jurisdiction  over  the  appropri¬ 
ateness  of  the  accounting  entries  in  re¬ 
spect  of  the  proposed  distribution, 
because  the  record  was  incomplete  in 
such  respect,  and  the  record  now  having 
been  completed  in  respect  thereof;  and 

The  Commission  having  considered 
the  proposed  accounting  entry  to  charge 
Capital  Surplus  in  the  amount  of 
$429,000  and  observing  no  basis  for  ad¬ 
verse  findings  with  respect  thereto,  and 
deeming  it  appropriate  that  the  juris¬ 
diction  heretofore  reserved  with  respect 
thereto  be  released: 

It  is  ordered.  'That  the  jurisdiction 
heretofore  reserved  in  the  order  of  June 
23,  1954  with  respect  to  such  accounting 
entries  be,  and  it  hereby  is,  released. 

It  is  further  ordered.  ’That  the  juris¬ 
diction  reserved  in  the  order  of  June  23, 
1954  over  all  other  matters  be,  and  it 
hereby  is,  continued. 

By  the  Commission. 

[SEAL]  Orval  L.  DuBois, 

Secretary. 

[F.  R.  Doc.  54-7022  Filed,  Sept.  8,  1954; 

8:49  a.  m.] 


[File  No.  812-891] 

Incorporated  Investors  and  Parker 
Corp. 

NOTICE  of  application  FOR  TEMPORARY 
EXEMPTION  FROM  PROVISIONS  REQUIRING 
APPROVAL  BY  STOCKHOLDERS  OF  INVEST¬ 
MENT  ADVISORY  CONTRACT 

September  1,  1954. 

Notice  is  hereby  given  that  Incorpo¬ 
rated  Investors,  Boston,  Massachusetts, 
a  registered,  open-end,  diversified  in¬ 
vestment  company,  and  The  Parker 
Corporation,  the  principal  underwriter 
for  Incorporated  Investors,  have  filed  an 
application  pursuant  to  section  6  (c)  of 
the  act,  seeking  an  exemption  from  the 
provisions  of  section  15  (a)  of  the  act,  to 
the  extent  that  The  Parker  Corporation 
may  be  permitted  to  serve  as  investment 
adviser  of  Incorporated  Investors  until 
the  conclusion  of  the  latter’s  next  annual 
meeting  of  shareholders  under  a  written 
investment  advisory  contract  to  be 
executed  between  the  applicants  without 
having  been  approved  by  the  share¬ 
holders  of  Incorporated  Investors. 

The  present  investment  adviser  of  In¬ 
corporated  Investors  is  Management  As¬ 
sociates,  a  Massachusetts  voluntary 
association  which  has  transferable 
shares  outstanding,  all  of  which  are 
owned  by  the  same  persons  who  own  the 
outstanding  capital  stock  of  The  Parker 
Corporation.  Management  Associates 
has  acted  as  investmept  adviser  of  In¬ 
corporated  Investors  since  1929  pursu¬ 
ant  to  various  written  contracts,  the 
contract  now  in  effect  having  been  ex¬ 
ecuted  on  Marbh  24.  1954,  and  approved 


by  a  majority  of  the  outstanding  shares 
of  Incorporated  Investors  on  that  date. 

It  is  proposed  that  the  holders  of  the 
outstanding  shares  of  Managemgnt  As¬ 
sociates  contribute  their  holdings  of  100 
percent  of  Management  Associates’  out¬ 
standing  shares  to  The  Parker  Corpora¬ 
tion  and  that  Management  Associates 
thereafter  be  liquidated.  Under  the 
terms  of  Management  Associates’  invest¬ 
ment  advisory  contract  with  Incorpor¬ 
ated  Investors,  the  proposed  contribution 
of  the  shares  of  Incorporated  Investors 
would  constitute  an  assignment  of  the 
investment  advisory  contract  itself  and 
would  result  in  the  termination  thereof. 
Therefore,  it  is  proposed  that  The  Parker 
Corporation  enter  into  a  new  contract 
with  Incorporated  Investors  to  serve  the 
latter  as  investment  adviser,  which  con¬ 
tract  will  be  submitted  for  approval  to 
the  stockholders  of  Incorporated  In¬ 
vestors  at  their  next  annual  meeting  ex¬ 
pected  to  be  held  in  March,  1955.  The 
Parker  Corporation  will  continue  to  act 
as  principal  underwriter  for  Incorporated 
Investors. 

It  is  stated  that  the  instant  proposal 
involves  only  a  formal  change  in  the 
investment  adviser  of  Incorporated  In¬ 
vestors.  In  this  connection,  the  applica¬ 
tion  states  that  Management  Associates 
has  five  trustees  four  of  whom  are  officers 
of  The  Parker  Corporation  and  consti¬ 
tute  the  latter  company’s  entire  board 
of  directors,  and  that,  as  stated  above. 
Management  Associates  and  'The  Parker 
Corporation  have  the  same  stockholders. 
In  addition,  the  application  shows  that 
each  stockholder’s  proportionate  interest 
in  one  company  is  the  same  as  his  inter¬ 
est  in  the  other.  Management  Associates 
and  The  Parker  Corporation  each  has 
outstanding  4,200  shares  of  capital  stock 
of  which  1,800  shares  of  each,  (42.8  per¬ 
cent)  are  owned  by  William  A.  Parker, 
1,200  shares  of  each  (28.6  percent)  by 
Amory  Parker  and  1,200  shares  of  each 
(28.6  percent)  by  George  D.  Aldrich.  The 
application  also  states  that  The  Parker 
Corporation  does  not  intend  to  make  any 
changes  in  the  policies  or  practices  of 
Management  Associates  with  respect  to 
Incorporated  Investors  or  in  the  services 
rendered  by  Management  Associates  to 
Incorporated  Investors. 

'The  application  further  states  that  it 
is  proposed  that  shortly  after  September 
1,  1954,  Charles  Devens,  President  of  In¬ 
corporated  Investors,  The  Parker  Cor¬ 
poration  and  Management  Associates, 
will  acquire  from  The  Parker  Corpora¬ 
tion  about  600  shares  of  its  capital  stock 
for  cash  at  a  price  equal  to  the  book 
value  of  such  stock.  Upon  such  acquisi¬ 
tion,  the  proportionate  interest  of  the 
present  shareholders  of  The  Parker  Cor¬ 
poration  will  be  slightly  reduced  so  that 
the  ownership  will  then  be  37  V2  percent 
by  William  A.  Parker,  25  percent  by 
Amory  Parker,  25  percent  by  George  D. 
Aldrich  and  12  Vi  percent  by  Charles 
Devens. 

Section  15  (a)  of  the  act  provides, 
among  other  things,  that  no  person  shall 
serve  as  investment  advisor  of  a  regis¬ 
tered  investment  company  except  pur¬ 
suant  to  a  written  contract  which  has 
been  approved  by  the  vote  of  a  majority 
of  the  outstanding  voting  securities  of 
such  registered  company.  Section  6  (c) 
of  the  act  provides  that  the  Commission. 
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upon  application,  may  exempt  any  per¬ 
son  or  transaction  from  any  provisions 
of  the  act,  if  and  to  the  extent  such 
exemptMn  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the  pur¬ 
poses  fairly  intended  by  tlie  policy  and 
provisions  of  the  act. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
September  16,  1954,  at  5:30  p.  m.,  sub¬ 
mit  to  the  Commission,  in  writing,  any 
facts  bearing  upon  the  desirability  of  a 
hearing  on  the  matter  and  may  request 
that  a  hearing  be  held,  such  request 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request  and  the  issues, 
if  any,  of  fact  or  law  proposed  to  be  con¬ 
troverted,  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  communi¬ 
cation  or  request  should  be  addressed: 
Secretary,  Securities  and  Exchange  Com¬ 
mission,  Washington  25,  D.  C.  At  any 
time  after  said  date,  the  application  may 
be  granted  as  provided  in  Rule  N-5  of 
the  rules  and  regulations  promulgated 
under  the  act. 

By  the  Commission. 

I  SEAL  1  _  Orval  L.  DuBois, 

•  Secretary. 

IF.  R.  Doc.  54-7019;  Filed,  Sept.  8,  1954; 
8:48  a.  m.] 

SMALL  BUSINESS  ADMINISTRA¬ 
TION 

I  Declaration  of  Disaster  Area  33) 

New  York 

DECLARATION  OF  DISASTER  AREA 

Whereas,  it  has  been  reported  that  be¬ 
ginning  on  or  about  August  31,  1954, 
because  of  the  disastrous  effects  of  hur¬ 
ricane,  floods  and  excessive  rainfall, 
damage  resulted  to  residences  and  busi¬ 
ness  property  located  in  certain  areas 
in  the  State  of  New  York;  and 

Whereas,  the  Small  Business  Admin¬ 
istration  has  investigated  and  has  re¬ 
ceived  other  reports  of  investigations  of 
conditions  in  the  areas  affected;  and 

Whereas,  after  reading  and  evaluat¬ 
ing  reports  of  such  conditions,  I  find  that 
the  conditions  in  such  areas  constitute  a 
catastrophe  within  the  purview  of  the 
Small  Business  Act  of  1953; 

Now,  therefore,  as  Acting  Administra¬ 
tor  of  the  Small  Business  Administra¬ 
tion,  I  hereby  determine  that: 

1.  Applications  for  disaster  loans 
under  the  provisions  of  section  207  (b) 
of  the  Small  Business  Act  of  1953  may 
be  received  and  considered  by  the  office 
below  indicated  from  persons  or  firms 
whose  property  situated  in  the  follow¬ 
ing  counties  (hereinafter  referred  to  as 
“the  disaster  areas”)  suffered  damage 
or  other  destruction  as  a  result  of  the 
catastrophe  above  referred  to: 

Counties  of  Nassau  and  Suffolk. 

Small  Business  Administration  Regional 
Office,  1790  Broadway,  New  York  19,  N.  Y. 

2.  Special  field  oflBces  will  be  estab¬ 
lished  in  Mineola  and  Riverhead,  New 
York,  to  receive  and  process  applications. 

3.  Applications  for  disaster  loans 


under  the  authority  of  this  order  will 
not  be  accepted  subsequent  to  March 
31, 1955. 

Dated:  September  2,  1954. 

W.  Norbert  Engles, 
Acting  Administrator. 

IF.  R.  Doc.  54-7027;  Filed,  Sept.  8,  1954; 
8:50  a.  m.I 


INTERSTATE  COMMERCE 
COMMISSION 

I  Notice  24] 

Motor  Carrier  Applications 

September  3,  1954. 

Protests,  consisting  of  an  original  and 
two  copies,  to  the  granting  of  an  applica¬ 
tion  must  be  filed  with  the  Commission 
within  30  days  from  the  date  of  publica¬ 
tion  of  this  notice  in  the  Federal 
Register  and  a  copy  of  such  protest 
served  on  the  applicant.  Each  protest 
must  clearly  state  the  name  and  street 
number,  city  and  state  address  of  each 
Protestant  on  behalf  of  whom  the  pro¬ 
test  is  filed  (49  CFR  1.240  and  49  CFR 
1.241).  Failure  to  seasonably  file  a  pro¬ 
test  will  be  construed  as  a  waiver  of  op¬ 
position  and  participation  in  the  pro¬ 
ceeding  unless  an  oral  hearing  is  held. 
In  addition  to  other  requirements  of 
Rule  40  of  the  general  rules  of  practice 
of  the  Commission  (49  CFR  1.40),  pro¬ 
tests  shall  include  a  request  for  a  public 
hearing,  if  one  is  desired,  and  shall 
specify  with  particularity  the  facts, 
matters,  and  things  relied  upon,  but  shall 
not  include  issues  or  allegations  phrased 
generally.  Protests  containing  general 
allegations  may  be  rejected.  Requests 
for  an  oral  hearing  must  be  supported 
by  an  explanation  as  to  why  the  evidence 
cannot  be  submitted  in  the  form  of  affi¬ 
davits.  Any  interested  person,  not  a 
Protestant,  desiring  to  receive  notice  of 
the  time  and  place  of  any  hearing,  pre- 
hearing  conference,  taking  of  deposi¬ 
tions,  or  other  proceedings  shall  notify 
the  Commission  by  letter  or  telegram 
within  30  days  from  the  date  of  publica¬ 
tion  of  this  notice  in  the  Federal 
Register. 

Except  when  circumstances  require 
immediate  action,  an  application  for  ap¬ 
proval,  under  section  210a  (b)  of  the 
act,  of  the  temporary  operation  of  motor 
carrier  properties  sought  to  be  acquired 
in  an  application  under  section  5  (2) 
will  not  be  disposed  of  sooner  than  10 
days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  If 
a  protest  is  received  prior  to  action  being 
taken,  it  will  be  considered. 

applications  of  motor  carriers  of 
property 

NO.  MC  629  Sub  7,  HELM’S  NEW 
YORK-PITTSBURGH  MOTOR  EX¬ 
PRESS,  INC.,  2700  Smallman  St.,  Pitts¬ 
burgh  22,  Pa.  For  authority  to  operate 
as  a  common  carrier,  over  regular  routes, 
transporting:  General  commodities,  ex¬ 
cept  those  of  unusual  value.  Class  A  and 
B  explosives,  livestock,  cimimodities  in 
bulk,  commixiities  requiring  special 
equipment,  and  those  injurious  or  con¬ 
taminating  to  other  lading,  serving  the 


site  of  the  new  Ford  Motor  Company 
Assembly  Plant  at  Mahwah,  N.  J.,  as  an 
off-route  point  in  connection  with  regu¬ 
lar-route  operations  between  Pittsburgh, 
Pa.,  and  New  York,  N.  Y.  Applicant  is 
authorized  to  conduct  operations  in  New 
Jersey,  New  York,  Ohio,  Pennsylvania, 
and  West  Virginia. 

NO.  MC  665  Sub  40.  MISSOURI- 
ARKANSAS  TRANSPORTATION  COM¬ 
PANY,  a  corporation,  1300  West  10th  St., 
Joplin,  Mo,  For  authority  to  operate  as 
a  common  carrier,  over  an  alternate  or 
connecting  route,  transporting:  General 
commodities,  except  those  of  unusual 
value.  Class  A  and  B  explosives,  livestock, 
household  goods  as  defined  by  the  Com¬ 
mission,  commodities  in  bulk,  and  those 
requiring  special  equipment,  between 
Fort  Smith.  Ark.,  and  Muskogee.  Okla., 
over  U.  S.  highw’ay  64,  serving  no  inter¬ 
mediate  points,  for  operating  conven¬ 
ience  only,  in  connection  with  regular 
route  operations  between  (a)  Kansas 
City.  Kans.,  and  Fort  Smith,  Ark.,  (b) 
Carthage,  Mo.  and  Neosho,  Mo.,  (c)  Gra- 
vette,  Ark.,  and  Summers,  Ark.,  (d)  Sum¬ 
mers,  Ark.  and  Fayetteville.  Ark.,  (e) 
Fayetteville,  Ark.  and  Muskogee,  Okla., 
(f)  Lanagan,  Mo.  and  Bentonville,  Ark., 
and  (g)  Kansas  City,  Mo.  and  Joplin, 
Mo.  Applicant  is  authorized  to  conduct 
operations  in  Arkansas,  Elansas,  Mis¬ 
souri.  and  Oklahoma. 

NO.  MC  665  Sub  41.  MISSOURI- 
ARKANSAS  TRANSPORTATION  COM¬ 
PANY,  a  corporation.  1300  West  10th  St., 
Joplin,  Mo.  For  authority  to  operate  as 
a  common  carrier,  over  a  regular  route, 
transporting:  General  commodities,  ex¬ 
cept  those  of  unusual  value.  Class  A  and 
B  explosives,  livestock,  household  goods 
as  defined  by  the  Commission,  commodi¬ 
ties  in  bulk,  and  those  requiring  special 
equipment  between  jimction  Kansas 
Highway  96  and  unnumbered  Kansas 
Highway  at  or  near  Sexton,  Kans.,  and 
junction  Kansas  Highway  105  and  U.  S. 
Highway  54  approximately  two  miles 
north  of  Toronto,  Kans.,  over  unnum¬ 
bered  Kansas  Highway  from  junction 
Kansas  Highway  96  at  or  near  Sexton  to 
Toronto,  Kans.,  thence  over  Kansas 
Highway  105  to  junction  U.  S.  Highway 
54,  and  return  over  the  same  route,  serv¬ 
ing  all  intermediate  points  excepting 
Toronto,  and  serving  the  termini  for 
joinder  purposes  only.  Applicant  is 
authorized  to  conduct  operations  in  Ar¬ 
kansas,  Kansas,  Missouri,  and  Okla¬ 
homa. 

NO.  MC  7555  SUB  25,  TEXTILE  MO¬ 
TOR  FREIGHT,  INC.,  P.  O.  Box  788. 
Laurinburg,  N.  C.  Applicant’s  attorney: 
Reuben  G.  Crimm,  805  Peachtree  Street 
Building.  Atlanta  5,  Ga.  For  authority 
to  operate  as  a  common  carrier,  over  ir¬ 
regular  routes,  transporting:  Empty 
cans,  loose  or  in  packages,  in  straight 
shipments  or  in  mixed  shipments,  with 
knocked-down  paper  containers,  from 
Englewood,  N.  J.,  and  Philadelphia  and 
Pittsburgh.  Pa.,  to  Lake  Alfred,  Fla.; 
cereal  preparations,  dry,  (1)  from  Ham¬ 
lin,  Hilton,  Holley,  Rochester  and  Wil¬ 
liamson,  N.  Y„  to  Florence,  Greenville 
and  Sumter.  S.  C.,  and  points  in  Ala¬ 
bama,  Florida  and  North  Carolina;  and 
(2)  from  Medina,  N.  Y,,  to  Florence, 
Greenville,  and  Sumter,  S.  C.,  Birming¬ 
ham,  Ala.,  and  points  in  Florida  and 
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North  Carolina;  dehydrated  soup  mixes 
and  dessert  preparations,  other  than 
frozen,  from  Albion,  N.  Y.,  to  Florence, 
Greenville  and  Sumter,  S.  C.,  and  points 
in  Alabama,  Florida,  and  North  Carolina; 
and  teething  biscuits,  from  Rochester, 

N.  Y.,  to  Florence,  Greenville  and  Sumter, 

S.  C.,  and  points  in  Alabama,  Florida  and 
North  Carolina.  Applicant  is  authorized 
to  conduct  operations  in  Maryland,  New 
York,  New  Jersey,  North  Carolina, 
Pennsylvania,  South  Carolina,  and  Vir¬ 
ginia. 

NO.  MC  18264  Sub  15,  HARTFORD 
transportation  CO.,  incorpo¬ 
rated,  2434  Berlin  Turnpike,  Newing¬ 
ton,  Conn.  For  authority  to  operate  as 
a  common  carrier,  over  regular  routes,, 
transporting:  General  commodities,  ex¬ 
cept  those  of  unusual  value,  Class  A  and 
B  explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk, 
commodities  requiring  special  equipment, 
and  those  injurious  or  contaminating  to 
other  lading,  between  Newington,  Conn., 
and  junction  Massachusetts  Highway  15 
and  U.  S.  Highway  20,  near  Sturbridge, 
Mass.,  operating  from  Newington  over 
combined  Connecticut  Highway  15  and 
U.  S.  Highway  5,  via  Charter  Oak  Bridge, 
to  East  Hartford,  Conn.,  thence  over 
Connecticut  Highway  15  (Wilbur  Cross 
Highway)  to  the  Connecticut-Massachu- 
setts  State  line,  thence  over  Massachu¬ 
setts  Highway  15  to  junction  U.  S. 
Highway  20,  near  Sturbridge,  Mass.,  and 
return  over  the  same  route  serving  no 
intermediate  points,  as  an  alternate 
route  in  connection  with  applicant’s  reg¬ 
ular-route  operations  (1)  between  Bos¬ 
ton,  Mass.,  and  Hartford,  Conn.,  and 
(2)  between  junction  U.  S.  Highway  5 
and  U.  S.  Highway  5A  south  of  Berlin, 
Conn.,  and  Hartford,  Conn.  Applicant 
is  authorized  to  conduct  operations  in 
Connecticut,  Massachusetts,  New  Jersey, 
New  York,  Pennsylvania,  and  Rhode 
Island. 

NO.  MC  18609  Sub  7.  BUCKEYE 
CARTAGE,  INC.,  353-359  Hamilton 
Street,  Toledo  2,  Ohio.  For  authority  to 
operate  as  a  contract  carrier,  over  ir¬ 
regular  routes,  transporting:  Plumbing 
and  heating  materials,  and  building  ma¬ 
terials,  from  Toledo,  Ohio,  to  points  in 
Defiance,  Fulton,  Henry,  Hancock,  Ot¬ 
tawa,  Putnam,  Sandusky,  Seneca,  Wood, 
Erie,  Huron,  and  Lucas  (except  Toledo 
proper)  Counties,  Ohio,  and  damaged 
diipments  on  return. 

NO.  MC  19564  Sub  47,  L.  C.  JONES 
trucking  CO.,  INC.,  4300  S.  E.  29th 
St.,  P.  O.  Box  4368,  Oklahoma  City,  Okla. 
Applicant’s  attorney:  W.  T.  Brunson, 
Braniff  Building,  Oklahoma  City,  Okla. 
Eor  authority  to  operate  as  a  common 
carrier,  over  irregular  routes,  transport¬ 
ing:  Machinery,  equipment,  materials 
and  supplies  used  in  connection  with  the 
discovery,  development,  production,  re¬ 
fining,  manufacture,  processing,  stor¬ 
age,  transmission,  and  distribution  of 
sulphur  and  its  products  and  by-prod¬ 
ucts,  and  machinery,  equipment,  mate¬ 
rials  and  supplies  used  in,  or  in  connec¬ 
tion  with,  irrigation,  the  drilling  of  water 
*ells,  salt  water  injection  wells,  wells 
for  underground  reservoir  storage,  and 
the  drilling  of  wells  for  all  other  pur¬ 
poses,  between  points  in  Colorado,  Kan¬ 


sas,  Louisiana,  New  Mexico,  Oklahoma, 
Texas,  and  Wyoming;  between  points  in 
Arkansas,  on  the  one  hand,  and,  on  the 
other,  points  in  Oklahoma  and  Louisi¬ 
ana;  between  the  Oklahoma-Kansas 
State  line  and  points  in  Illinois;  between 
points  in  Illinois,  on  the  one  hand,  and, 
on  the  other,  points  in  Colorado,  Kansas, 
Louisiana,  New  Mexico,  Oklahoma, 
Texas,  and  Wyoming;  from  points  in  Illi¬ 
nois,  Missouri,  Oklahoma,  and  Texas,  to 
points  in  Arkansas,  Colorado,  Kansas, 
and  New  Mexico;  between  points  in  Mis¬ 
souri,  Oklahoma,  and  Texas;  from  Mem¬ 
phis,  Tenn.,  to  points  in  Arkansas, 
Kansas,  Oklahoma,  and  Texas;  between 
points  in  Oklahoma,  on  the  one  hand, 
and,  on  the  other,  points  in  Mississippi, 
with  the  following  restriction:  Said  car¬ 
rier  shall  not  transport  any  traffic  be¬ 
tween  points  in  Colorado,  Kansas,  Loui¬ 
siana,  New  Mexico,  Texas,  Wyoming,  and 
Arkansas,  on  the  one  hand,  and,  on  the 
other,  points  in  Mississippi;  between 
points  in  Montana  and  Utah,  on  the  one 
hand,  and,  on  the  other,  points  in  Kan¬ 
sas,  Oklahoma,  and  Texas;  between 
points  in  that  part  of  North  Dakota  on 
or  w'est  of  North  Dakota  Highway  30, 
that  part  of  South  Dakota  west  of  the 
Missouri  River  and  on  or  north  of  U.  S. 
Highway  14.  and  that  part  of  Montana 
on  or  east  of  a  line  beginning  at  Alzada, 
Mont.,  and  extending  along  U.  S.  High¬ 
way  212  to  Miles  City,  Mont.,  thence 
along  Montana  Highway  22  to  Jordan, 
Mont.,  thence  northwesterly  in  a  straight 
line  to  Malta.  Mont.,  and  thence  over 
Montana  Highway  19  to  the  United 
States-Canada  Boundary  line;  between 
points  in  that  part  of  North  Dakota  on 
or  west  of  North  Dakota  Highway  30, 
that  part  of  South  Dakota  west  of  the 
Missouri  River  and  on  and  north  of 
U.  S.  Highway  14,  and  that  part  of 
Montana  on  or  east  of  a  line  beginning 
at  Alzada.  Mont.,  and  extending  alon^ 
U.  S.  Highway  212  to  Miles  City,  Mont., 
thence  along  Montana  Highway  22  to 
Jordan,  Mont.,  thence  northwesterly  in 
a  straight  line  to  Malta,  Mont.,  and 
thence  over  Montana  Highway  19  to  the 
United  States-Canada  Boundary  line,  on 
the  one  hand,  and,  on  the  other,  points 
in  Wyoming ;  between  points  in  Nebraska 
and  those  in  that  part  of  Colorado  on 
and  east  of  a  line  beginning  at  the  Colo- 
rado-Wyoming  State  line  and  extending 
along  U.  S.  Highway  87  to  Wellington, 
thence  along  Larimer  County  Road  No. 
31  to  junction  U.  S.  Highway  287  (about 
two  miles  north  of  Fort  Collins),  thence 
along  U.  S.  Highway  287  to  Denver, 
thence  along  U.  S.  Highway  85-87  to  the 
Colorado-New  Mexico  State  line;  between 
points  in  Oklahoma,  on  the  one  hand, 
and  on  the  other,  points  in  Nebraska, 
North  Dakota,  and  South  Dakota;  from 
points  in  Oklahoma  and  Texas  to  points 
in  Pennsylvania  and  West  Virginia;  and 
from  points  in  Pennsylvania  to  points 
in  Oklahoma  and  Texas. 

NO.  MC  19564  Sub  48.  L.  C.  JONES, 
doing  business  as  L.  C.  JONES  'TRUCK¬ 
ING  COMPANY.  4300  S.  E.  29th  Street, 
Box  4368,  Oklahoma  City,  Okla.  Appli¬ 
cant’s  attorney:  Frances  G.  Smith, 
Stockton.  Linville  &  Lewis,  The  1650 
Grant  Street  Building,  Denver  3,  Colo. 
For  authority  to  operate  as  a  common 


carrier,  over  irregular  routes  transport¬ 
ing:  Machinery,  equipment,  materials 
and  supplies  used  in  or  in  connection 
with  the  discovery,  development,  pro¬ 
duction,  refining,  manufacture,  process¬ 
ing.  storage,  transmission  and  distribu¬ 
tion  of  natural  gas  and  petroleum  and 
their  products  and  by-products;  and  ma¬ 
chinery.  equipment  and  supplies  used  in 
or  in  connection  with  the  construction, 
operation,  repair,  servicing,  maintenance 
and  dismantling  of  pipe  lines.  Including 
the  stringing  and  picking  up  thereof, 
except  the  stringing  and  picking  up  of 
pipe  in  connection  with  main  lines,  (1) 
Between  points  in  Nevada,  and  (2)  Be¬ 
tween  points  in  Nevada,  on  the  one  hand, 
and,  on  the  other,  points  in  Montana, 
Wyoming,  Utah,  Colorado,  and  New 
Mexico.  Applicant  is  authorized  to  con¬ 
duct  operations  in  Colorado,  Kansas. 
Louisiana,  New  Mexico,  (Oklahoma, 
Texas,  Wyoming.  Arkansas,  Mississippi, 
Utah,  Nebraska,  North  Dakota.  South 
Dakota,  Pennsylvania,  West  Virginia, 
and  Montana. 

NO.  MC  23939  Sub  78.  ASBURY 
TRANSPORTATION  CO.,  a  corporation, 
4908  South  Alameda.  Los  Angeles.  Calif. 
Applicant’s  attorney:  William  B.  Adams, 
Pacific  Building,  Portland,  Oreg.  For 
authority  to  operate  as  a  common  car¬ 
rier,  over  irregular  routes,  transporting: 
Petroleum,  and  Petroleum  products,  in 
bulk,  in  tank  vehicles,  from  Tacoma, 
Wash.,  and  points  within  four  miles 
thereof,  to  U,  S,  Government  installa¬ 
tions  in  Oregon,  and  Idaho.  Applicant 
is  authorized  to  conduct  operations  in 
California,  Idaho,  Oregon,  and  Wash¬ 
ington. 

NO.  MC  29886  Sub  74.  DALLAS  & 
MAVIS  FORWARDING  CO..  INC.,  4000 
West  Sample  Street,  South  Bend,  Ind. 
Applicant’s  attorney:  Charles  Pieroni, 
Pieroni,  'Pieroni,  Hynes  &  Dixon,  523 
Johnson  Building,  Muncie,  Ind.  For 
authority  to  operate  as  a  common  car¬ 
rier,  over  irregular  routes,  transporting; 
Automobiles,  in  initial  movements,  in 
driveaway  and  truckaway  service,  from 
Kenosha,  Wis.,  to  points  in  Arizona, 
Idaho,  New  Mexico  and  Nevada.  Ap¬ 
plicant  is  authorized  to  conduct  opera¬ 
tions  in  the  United  States,  except 
Florida. 

NO.  MC  30319  Sub  43,  SOUTHERN 
PACIFIC  TRANSPORT  COMPANY,  a 
corporation,  816  North  San  Jacinto  St., 
Houston,  Tex.  For  authority  to  operate 
as  a  common  carrier,  over  regular  routes, 
transporting:  General  commodities,  ex¬ 
cept  those  of  unusual  value.  Class  A  and 
B  explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special  equip¬ 
ment,  (1)  between  junction  U.  S,  High¬ 
way  90  and  Texas  Highway  131,  near 
Brackettville,  Tex.,  and  Marfa,  Tex.,  over 
U.  S.  Highway  90,  serving  the  interme¬ 
diate  points  of  Del  Rio,  Dryden,  Sander¬ 
son,  Marathon  and  Alpine,  Tex.,  and  the 
off-route  point  of  Tesnus,  Tex.,  which 
are  also  rail  stations  of  the  Texas  &  New 
Orleans  Railroad,  and  (2)  between 
Marfa,  Tex.,  and  Alpine,  Tex.,  operating 
from  Marfa  over  Texas  Highway  17  to 
Fort  Davis,  Tex.,  thence  over  Texas 
Highway  118  to  Alpine,  and  return  over 
the  same  route,  serving  the  off-rail  sta- 
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tion  of  Fort  Davis,  Tex.,  as  an  interme¬ 
diate  point.  Applicant  is  authorized  to 
conduct  operations  in  Texas  and 
Louisiana.  _ 

NO.  MC  36473  Sub  52,  CENTRAL 
TRUCK  LINES,  INC.,  1000  Block,  Jack- 
son  Street,  Tampa,  Fla.  For  authority 
to  operate  as  a  common  carrier,  over 
regular  routes,  transporting ;  General 
commodities,  except  articles  of  unusual 
value.  Class  A  and  B  explosives,  house¬ 
hold  goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment,  (1)  between  Jackson¬ 
ville,  Fla.  and  Greenland,  Fla.,  from 
Jacksonville  over  alternate  U.  S.  High- 
w'ay  1  (also  via  John  E.  Mathews  Bridge 
and  Florida  Highways  10  and  115),  and 
return  over  the  same  route,  serving  no 
intermediate  points,  as  an  alternate 
route  in  connection  with  carrier’s  regu¬ 
lar  route  operations  between  Jackson¬ 
ville  and  Miami,  Fla.;  (2)  between  Perry, 
Fla.  and  Quitman,  Ga.,  from  Perry  over 
Florida  Highway  55  to  the  Florida- 
Georgia  State  line,  thence  over  Georgia 
Highway  76  to  Quitman,  and  return  over 
the  same  route,  serving  no  intermediate 
points,  as  an  alternate  route  in  connec¬ 
tion  with  carrier’s  regular  route  opera¬ 
tions  between  'Thomasville,  Ga.  and 
Tampa,  Fla.,  and  between  Waycross  and 
Albany,  Ga.;  (3)  between  Moultrie,  Ga., 
and  Albany,  Ga.,  from  Moultrie  over 
Georgia  Highway  133  to  Albany,  and  re¬ 
turn  over  the  same  route,  serving  no 
intermediate  points,  as  an  alternate 
route  in  connection  with  carrier’s  regu¬ 
lar  route  operations  between  Waycross 
and  Albany,  Ga.;  and  (4)  between  Amer- 
icus,  Ga.  and  Atlanta,  Ga.,  from 
Americus  over  Georgia  Highway  30  to 
junction  Georgia  Highway  41,  thence 
over  Georgia  Highway  41  via  Buena  Vista 
to  Manchester,  and  thence  over  Georgia 
Highway  85  to  Atlanta,  and  relurn  over 
the  same  route,  serving  no  intermediate 
points,  as  an  alternate  route  in  connec¬ 
tion  with  carrier’s  regular  route  opera¬ 
tions  between  Atlanta,  Ga.,  and  Albany, 
Ga.  Applicant  is  authorized  to  conduct 
operations  in  Georgia  and  Florida. 

NO.  MC  41686  Sub  2,  KEYSTONE 
LAWRENCE  TRANSFER  &  STORAGE 
COMPANY,  A  Corporation,  21  West 
South  Street,  New  Castle,  Pa.  For 
authority  to  operate  as  a  common  car¬ 
rier,  over  irregular  routes,  transporting : 
General  commodities,  except  those  of  un¬ 
usual  value.  Class  A  and  B  explosives, 
household  goods,  as  defined  by  the  Com¬ 
mission,  commodities  in  bulk,  commodi¬ 
ties  requiring  special  equipment  (other 
than  those  requiring  refrigeration) ,  and 
those  injurious  or  contaminating  to  other 
lading,  from  New  Castle,  Pa.,  and  points 
in  Pennsylvania  within  20  miles  of  New 
Castle,  to  the  site  of  the  New  Ford  Motor 
Company  assembly  plant  at  Mahwah,  N. 
J.  Applicant  is  authorized  to  conduct 
operations  in  Illinois,  Indiana,  Maryland, 
New  Jersey,  New  York,  Ohio,  Pennsyl¬ 
vania,  and  West  Virginia. 

NO.  MC  42426  Sub  3,  BEN  MOZEN- 
TER,  342  Broad  Street,  Clayton,  N.  J. 
Applicant’s  attorney:  Harry  Adler,  143 
East  Commerce  Street,  Bridgeton,  N.  J. 
For  authority  to  operate  as  a  common 
carrier,  over  irregular  routes,  transport¬ 
ing;  Animal  and  poultry  feeds  and  in¬ 


gredients  used  in  mixing  animal  and 
poultry  feeds,  between  points  in  Chester 
and  Delaware  Counties,  Pa.,  on  the  one 
hand,  and,  on  the  other,  points  in  Dela¬ 
ware,  Maryland  and  New  Jersey;  and 
chemicals  between  Philadelphia,  Pa.,  on 
the  one  hand,  and,  on  the  other  points  in 
Cumberland,  Gloucester,  Salem  and  At¬ 
lantic  Counties,  N.  J.  Applicant  is 
authorized  to  conduct  operations  in  Del¬ 
aware,  Maryland,  New  Jersey  and  Penn¬ 
sylvania. 

NO.  MC  44015  Sub.  3,  COX  TRANSIT 
CO.,  A  Corporation,  1900  North  U.  S.  66 
By  Pass,  Springfield,  Ill.  Applicant’s 
attorney:  Mack  Stephenson,  First 

National  Bank  Building,  Springfield,  Ill. 
For  authority  to  operate  as  a  common 
carrier,  over  regular  and  irregular 
routes,  transporting:  Empty  containers, 
on  return  movement,  (1)  between 
Morrisonville,  Ill.,  and  points  within  25 
miles  thereof,  and  St.  Louis,  Mo.,  and 
points  in  the  St.  Louis  Mo.-East  St.  Louis, 
Ill.,  Commercial  Zone  as  defined  by  the 
Commission;  From  Morrisonville  over  Il¬ 
linois  Highway  48  to  junction  U.  S.  High¬ 
way  66,  thence  over  U.  S.  Highway  66  to 
junction  City  U.  S.  Highway  66,  and 
thence  over  CSty  U.  S.  Highway  66  to  St. 
Louis,  Mo.,  and  return  over  the  same 
route.  (2)  (a)  From  St.  Louis,  Mo.  and 
points  in  the  St.  Louis,  Mo-East  St. 
Louis,  Ill.,  Commercial  Zone  as  defined 
by  the  Commission,  to  points  in  Macou¬ 
pin,  Sangamon,  Morgan,  Montgomery 
and  Christian  Counties,  Ill.;  and  (b) 
from  points  in  Macoupin,  Sangamon, 
and  Morgan  Counties,  Ill.  to  St.  Louis, 
Mo.,  and  points  in  the  St.  Louis,  Mo.- 
East  St.  Louis,  Ill.,  Commercial  Zone  as 
defined  by  the  Commission.  Applicant 
is  authorized  to  conduct  operations  in 
Illinois  and  Missouri. 

NO.  MC  50069  Sub  154,  REFINERS 
TRANSPORT  &  TERMINAL  CORPO¬ 
RATION,  2111  Woodward  Avenue,  De¬ 
troit  1,  Mich.  Applicant’s  attorney: 
Wilhelmina  Boersma,  Clark,  Klein, 
Brucker  &  Waples,  2850  Penobscot 
Building,  Detroit  26,  Mich.  For  author¬ 
ity  to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  Liquid 
paint  and  paint  materials,  in  bulk,  in 
tank  vehicles,  from  Toledo,  Ohio,  and 
points  within  five  miles  thereof,  to 
points  in  Jefferson  County,  Ky. 

NO.  MC  52920  Sub  14,  PACIFIC 
HIGHWAY  TRANSPORT,  INC.,  Sixth 
Avenue  South  &  Holgate,  Seattle  4,  Wash. 
Applicant’s  attorney :  William  B.  Adams, 
Pacific  Building,  Portland,  4,  Oreg.  For 
authority  to  operate  as  a  common  carrier, 
over  irregular  routes,  transporting :  Class 
A  and  B  and  C  Explosives,  between  Fred¬ 
rickson,  Wash.,  and  points  within  five 
miles  thereof,  on  the  one  hand,  and,  on 
the  other,  points  in  Oregon.  Applicant 
is  authorized  to  conduct  operations  in 
Washington  and  Oregon. 

NO.  MC  62276  Sub  3,  CARLTON  J. 
EASTMAN,  doing  business  as  EAS'TMAN 
TRUCKING  CO.,  Footville,  Wis.  Appli¬ 
cant’s  attorney:  Edward  A.  Solie,  Solie 
and  Solie,  715  First  National  Bank  Bldg., 
Madison  3,  Wis.  For  authority  to  oper¬ 
ate  as  a  common  carrier,  over  irregular 
routes,  transporting:  Common  lime, 
from  points  in  the  Chicago,  Ill.,  Commer¬ 
cial  Zone  as  defined  by  the  Commission, 


to  points  In  Waukesha,  Washington, 
Ozaukee,  Milwaukee,  Racine,  and  Ken¬ 
osha  Counties,  Wis,  Applicant  is  au¬ 
thorized  to  conduct  operations  in 
Illinois,  Iowa,  and  Wisconsin. 

NO.  MC  65392  Sub  68,  AUTOMOBILE 
SHIPPERS,  INCORPORATED,  9760  Van 
Dyke,  Detroit  13,  Mich.,  Applicant’s  at¬ 
torney:  George  S.  Dixon,  Guardian 
Building,  Detroit  26,  Mich.  For  author¬ 
ity  to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  Automo- 
hile  show  cars,  and  automobile  show  car 
chassis  of  special  or  experimental  design 
and  not  for  sale,  and  automobile  show 
equipment  and  paraphernalia  moving  in 
the  same  vehicle  with  automobile  show 
cars  and  automobile  show  car  chassis,  in 
truckaway  service,  (1)  in  initials  move¬ 
ments,  from  points  of  manufacture  and 
assembly  located  in  Wayne,  and  Macomb 
Counties,  Mich.,  to  points  of  disply  in 
the  United  States,  including  the  District 
of  Columbia,  and  (2)  in  secondary  move¬ 
ments  between  points  of  disply  in  the 
United  States,  including  the  District  of 
Columbia,  and  return  to  original  points 
of  origin.  Applicant  is  authorized  to 
conduct  operations  in  Arkansas,  Illinois, 
Indiana,  Iowa,  Kentucky,  Michigan, 
Missouri,  New  Jersey,  New  York,  Ohio, 
Oklahoma,  Pennsylvania,  Tennessee,  and 
West  Virginia. 

NO.  MC  65660  Sub  2,  WARNER  & 
SMITH  MOTOR  FREIGHT,  INC., 
Galena  Bldg.,  Franklin,  Pa.  Applicant's 
attorney;  Frederick  L.  Kiger,  Grant 
Building,  Pittsburgh,  Pa.  For  authority 
to  operate  as  a  common  carrier,  over  reg¬ 
ular  routes,  transporting;  General  com¬ 
modities,  except  those  of  unusual  value, 
livestock.  Class  A  and  B  explosives, 
household  goods  as  defined  by  the  Com¬ 
mission,  commodities  in  bulk,  commodi¬ 
ties  requiring  special  equipment,  and 
those  injurious  or  contaminating  to 
other  lading,  (1)  between  Cleveland, 
Ohio,  and  North  Kingsville,  Ohio,  over 
U.  S.  Highway  20,  serving  all  intermedi¬ 
ate  points;  (2)  between  Union  City,  Pa., 
and  junction  Pennsylvania  Highway  97 
and  U.  S.  Highway  19  over  Pennsylvania 
Highway  97,  serving  all  intermediate 
points;  (3)  serving  East  Palestine,  Ohio, 
as  an  off -route  point  in  connection  with 
authorized  regular  route  operations  be¬ 
tween  Pittsburgh,  Pa.,  and  Cleveland, 
Ohio,  over  Ohio  Highway  14;  (4)  serving 
Newton  Falls,  Ohio,  as  an  off -route  point 
in  connection  with  authorized  regular 
route  operations  between  Canfield  and 
Warren,  Ohio,  over  U.  S.  Highway  5;  (5) 
serving  Fredonia,  Pa.,  as  an  off-route 
point  in  connection  with  authorized  reg¬ 
ular  route  operations  between  Pittsburgh 
and  Erie,  Pa.,  over  U.  S.  Highway  19;  <6) 
serving  Slippery  Rock,  Pa.,  as  an  off- 
route  point  in  connection  with  author¬ 
ized  regular  route  operations  between 
Butler  and  Riceville,  Pa.,  over  Pennsyl¬ 
vania  Highway  8.  Applicant  is  author¬ 
ized  to  conduct  operations  in  Ohio  and 
Pennsylvania. 

NO.  MC  69116  Sub  25,  SPECTOR  MO¬ 
TOR  SERVICE,  INC.,  3100  South  Wol¬ 
cott  Avenue,  Chicago  8,  Ill.  Applica^s 
attorney :  Jack  Goodman,  Axelrod,  Good¬ 
man  &  Steiner,  39  South  La  Salle  Street, 
Chicago  3,  Ill.  For  authority  to  operate 
as  a  common  carrier,  over  a  regular 


FEDERAL  REGISTER 


5847 


Thursday,  September  9,  1954 


route,  tranporting :  General  commodities, 
except  those  of  unusual  value.  Class  A 
and  B  explosives,  household  goods  as  de¬ 
fined  by  the  Commission,  commodities 
in  bulk,  and  those  requiring  special 
equipment  other  than  refrigeration  be¬ 
tween  Chicago,  Ill.,  and  junction  U.  S. 
Highways  41  and  6  and  Indiana  Highway 
152,  operating  from  Chicago  over  the 
Calumet-Tri-State  Expressway  to  junc¬ 
tion  Indiana  Highway  152,  thence  over 
Indiana  Highway  152  to  junction  U.  S. 
Highways  41  and  6,  and  return  over  the 
same  route,  serving  all  intermediate 
points  on  the  expressway  and  no  inter¬ 
mediate  points  on  Indiana  Highway  152. 
Applicant  is  authorized  to  conduct  op¬ 
erations  in  Connecticut.  District  of  Co¬ 
lumbia,  IlUnois,  Indiana,  Maryland, 
Massachusetts,  Missouri,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  Rhode 
Island,  and  Wisconsin. 

NO.  MC  75320  Sub  62.  CAMPBELL 
SIXTY-SrX  EXPRESS,  INC.,  2333  E. 
Mill  St.,  P.  O.  Box  390,  Springfield,  Mo. 
For  authority  to  operate  as  a  common 
carrier,  transporting :  General  commodi¬ 
ties  including  Class  A  and  B  explosives, 
but  excepting  those  of  unusual  value, 
household  goods  as  defined  by  the  Com¬ 
mission,  commodities  in  bulk,  commodi¬ 
ties  requiring  special  equipment,  and 
those  injurious  or  contaminating  to 
other  lading,  between  Pine  Bluff,  Ark., 
and  El  Dorado,  Ark.,  operating  from 
Pine  Bluff,  Ark.,  over  U.  S.  Highway  79 
to  junction  U.  S.  Highway  167  thence 
over  U.  S.  Highway  167  to  El  Dorado,  and 
return  over  the  same  route,  serving  no 
intermediate  points,  as  an  alternate  or 
connecting  route  in  connection  with  car¬ 
rier’s  regular  route  operations  between 
Greenville,  Miss.,  and  Little  Rock,  Ark., 
and  between  Greenville,  Miss.,  and  Tex¬ 
arkana,  Ark.  Applicant  is  authorized 
to  conduct  operations  in  Alabama,  Ar¬ 
kansas,  Illinois,  Kansas,  Louisiana,  Mis¬ 
sissippi,  Missouri,  Oklahoma,  and  Ten¬ 
nessee. 

NO.  MC  76032  Sub  83,  NAVAJO 
freight  LINES,  INC.,  381  South 
Broadway,  P,  O.  Box  5364,  Denver,  Colo. 
Applicant’s  attorney:  Paul  M.  Hupp, 
Barry  and  Hupp,  Suite  738  Majestic 
Bldg.,  Denver  2,  Colo.  For  authority  to 
operate  as  a  common  carrier,  over  regu- 
1  lar  routes,  transporting:  (1)  General 
commodities,  except  those  of  unusual 
value.  Class  A  and  B  explosives,  house¬ 
hold  goods  as  defined  by  the  Commis¬ 
sion,  commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
injurious  or  contaminating  to  other  lad¬ 
ing,  between  Kingman.  Ariz.,  and  the  site 
of  the  U.  S.  Atomic  Energy  Commission 
plant,  at  or  near  Mercury,  Nev.,  operating 
from  Kingman  over  U.  S.  Highway  93  to 
Las  Vegas,  Nev.,  thence  over  U.  S.  High¬ 
way  95,  via  Indiana  Springs,  Nev.,  to 
junction  unnumbered  highway,  thence 
over  unnumbered  highway  to  the  site  of 
the  U.  S.  Atomic  Energy  Commission 
Plant,  at  or  near  Mercury,-  and  return 
over  the  same  route,  serving  no  inter¬ 
mediate  ix>ints,  (2)  Class  A,  B  and  C  ex- 
PU>sives,  between  Needles,  Calif.,  and  the 
site  of  the  U.  S.  Atomic  Elnergy  Commis¬ 
sion  plant,  at  or  near  Mercury,  operating 
from  Needles  over  U.  S.  Highway  66  to 
junction  U.  S.  Highway  95,  thence  over 


U.  S.  Highway  95,  via  Indian  Springs,  to 
junction  imnumbered  highway,  thence 
over  unnumbered  highway  to  the  site 
of  the  U.  S.  Atomic  Energy  Commission 
plant,  at  or  near  Mercury,  and  return 
over  the  same  route,  serving  no  inter¬ 
mediate  points,  and  (3)  empty  vehicles 
and  equipment  of  applicant,  between 
Barstow,  Calif.,  and  the  site  of  the  U.  S. 
Atomic  Energy  Commission  plant,  at  or 
near  Mercury,  operating  from  Barstow 
over  U.  S.  Highway  91  to  Las  Vegas,  Nev., 
thence  over  U.  S.  Highway  95,  via  Indian 
Springs,  to  junction  unnumbered  high¬ 
way.  thence  over  unnumbered  highway  to 
the  site  of  the  U.  S.  Atomic  Energy  Com¬ 
mission  plant,  at  or  near  Mercury,  and 
return  over  the  same  route,  serving  no 
intermediate  points,  with  authority  to 
tack  the  above-described  authority  in 
either  direction  to  any  and  all  other 
authority  granted  to  applicant.  Ap¬ 
plicant  is  authorized  to  conduct  opera¬ 
tions  in  Arizona,  California,  Colorado, 
Illinois,  Iowa,  Kansas,  Missouri,  Ne¬ 
braska,  New  Mexico,  Nevada,  and  Texas. 

NO.  MC  83428  Sub  2,  J.  F.  RIEBE, 
doing  business  as  WACONIA  MOTOR 
EXPRESS.  Waconia,  Minn.  Applicant’s 
attorney:  W.  R.  Glaeser,  First  National 
Bank  Bldg.,  Waconia,  Minn.  For  au¬ 
thority  to  operate  as  a  common  carrier, 
over  regular  routes,  transporting:  Gen¬ 
eral  commodities,  except  those  of  un¬ 
usual  value.  Class  A  and  B  explosives, 
household  goods  as  defined  by  the  Com¬ 
mission.  commodities  in  bulk,  commodi¬ 
ties  requiring  special  equipment,  and 
those  injurious  or  contaminating  to 
other  lading,  (1)  between  Cologne, 
Minn.,  and  Waconia,  Minn.,  over  Minne¬ 
sota  Highway  284,  serving  all  interme¬ 
diate  points,  and  the  off-route  point  of 
Bongards,  Minn.,  and  (2)  between 
Cologne,  Minn.,  and  St.  Paul,  Minn., 
operating  from  Cologne  over  U.  S.  High¬ 
way  212  to  junction  U.  S.  Highway  169, 
thence  over  U.  S.  Highway  169  to  Min¬ 
neapolis,  Minn.,  thence  over  city  streets 
to  St.  Paul,  and  return  over  the  same 
route,  serving  no  intermediate  points,  as 
an  alternate  route  in  connection  with 
(1)  applicant’s  proposed  regular  routes 
operations  between  Cologne,  Minn.,  and 
Waconia,  Minn.,  and  (2)  with  authorized 
regular  route  operations  between  Wa¬ 
conia,  Minn.,  and  St.  Paul,  Minn. 
Applicant  is  authorized  to  conduct  op¬ 
erations  in  Minnesota. 

NO.  MC  92983  Sub  107,  ELDON  MIL¬ 
LER,  INC.,  1030  Riverside  Drive,  P.  O. 
Box  1232,  Iowa  City,  Iowa.  For  author¬ 
ity  to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  Fats, 
lards,  tallows  and  greases,  in  bulk,  in 
tank  vehicles,  between  points  in  Iowa, 
Illinois,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wisconsin  (except  from  points  in 
Illinois,  Wisconsin,  those  in  that  part  of 
Minnesota  on  and  south  of  a  line  extend¬ 
ing  from  Moorhead  over  U.  S.  Highway 
10  to  Motley,  thence  over  U.  S.  Highway 
210  to  Duluth,  those  in  Nebraska  and 
South  Dakota  on  and  east  of  U.  S.  High¬ 
way  281  to  Dubuque,  Iowa,  and  from 
Omaha,  Nebr.,  to  points  in  Iowa.)  Ap¬ 
plicant  is  authorized  to  conduct  opera¬ 
tions  in  Illinois,  Iowa,  Kansas,  Massa¬ 
chusetts,  Minnesota,  Missouri,  Nel^aska, 


New  York,  Ohio,  South  Dakota,  Tennes¬ 
see,  Texas  and  Wisconsin. 

NO.  MC  98243  SUB  1,  E.  H.  (ERNIE) 
NEFF  AND  MARIAN  NEFF,  doing  busi¬ 
ness  as  NEFF  TRUCKING  COMPANY, 
622  North  2nd  St.,  Sterling,  Colo.  Ap¬ 
plicant’s  attorney:  James  F.  Miller,  500 
Board  of  Trade,  10th  and  Wyandotte, 
Kansas  City  6,  Mo.  For  authority  to 
operate  as  a  common  carrier,  over  ir¬ 
regular  routes,  transporting :  Machinery, 
material,  equipment  and  supplies  used 
in.  or  in  connection  with  the  discovery, 
development,  production,  refining,  man¬ 
ufacturing,  processing,  storage,  trans¬ 
mission,  and  distribution  of  natural  gas 
and  petroleum  and  their  products  and 
by-products,  between  points  in  Colorado, 
on  the  one  hand,  and,  on  the  other, 
points  in  Nebraska.  Applicant  is  au¬ 
thorized  to  conduct  operations  in 
Colorado. 

NO.  MC  102616  SUB  594,  COASTAL 
TANK  LINES,  INC.,  Grantley  Road. 
York,  Pa.  Applicant’s  attorney:  Harold 
G.  Hernly,  Wrape  and  Hernly,  1624  Eye 
St.,  N.  W.,  Washington  6.  D.  C.  For 
authority  to  operate  as  a  common  car¬ 
rier,  over  irregular  routes,  transporting: 
Liquid  chemicals,  in  bulk,  in  tank  trucks, 
from  Nitro,  W.  Va.,  and  points  within 
five  miles  thereof,  to  points  in  Illinois 
and  Wisconsin,  and  damaged  shipments 
on  return.  Applicant  is  authorized  to 
conduct  operations  in  Delaware,  Indiana, 
Kentucky,  Maryland,  Michigan,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Virginia,  West  Virginia, 
and  the  District  of  Columbia. 

NO.  MC  105413  SUB  8,  PE-TROLEUM 
TRANSPORT  SERVICE,  INC.,  502  26th 
Avenue,  Council  Bluffs,  Iowa.  Applicant’s 
attorney:  Loyal  G.  Kaplan.  Suite  339 
Omaha  National  Bank  Building.  Omaha 
2,  Nebr.  For  authority  to  operate  as  a 
common  carrier,  over  irregular  routes, 
transporting:  Anhydrous  ammonia,  in 
bulk,  and  fertilizer,  in  bulk,  including  ni¬ 
trogen  fertilizer  solutions,  mixed  ferti¬ 
lizers  and  fertilizer  materials,  in  bulk,  in 
tank  vehicles,  (1)  from  the  Allied  Chemi¬ 
cal  &  Dye  Corporation  plant  located  at 
or  near  LaPlatte,  Nebr.,  to  points  in  Iowa, 
South  Dakota  and  Kansas,  (2)  from  the 
site  of  the  fertilizer  plant  of  the  Con¬ 
sumer’s  Cooperative  Association  located 
at  or  near  Lawrence,  Kans.,  to  points  in 
Nebraska,  Iowa  and  South  Dakota,  (3) 
from  the  fertilizer  plant  of  the  Con¬ 
sumer’s  Cooperative  Association  located 
at  or  near  Louisiana,  Mo.,  to  points  in 
Iowa,  Nebraska  and  South  Dakota,  and 
(4)  from  the  site  of  the  Spencer  Chemi¬ 
cal  Company  plant  located  at  or  near 
Military,  Kansas,  to  points  in  Iowa,  Ne¬ 
braska,  and  South  Dakota. 

NO.  MC  105813  SUB  22,  BELFORD 
TRUCKING  CO.,  INC.,  1289  N.  W.  23id 
Street,  Miami,  Fla.  Applicant’s  attor¬ 
ney:  Dan  R.  Schwartz,  Kitchen  & 
Schwartz,  Suite  716  Professional  Build¬ 
ing,  Jacksonville  2,  Fla.  For  authority 
to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting :  Seafoods, 
fresh  or  frozen  of  all  kinds,  including 
but  not  limited  to,  frog  legs,  crawfish, 
lobster,  fish,  fish  sticks,  fish  cakes, 
shrimp,  shrimp  steaks,  oysters,  oyster 
cakes,  crab  meat,  crab  cakes,  crab  rolls, 
deviled  crabs,  turtle  meat,  turtle  steaks. 
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cooked,  breaded  or  quick  frozen,  In 
packages  or  loose,  from  points  in  Florida 
and  Georgia  to  points  in  Alabama,  Ari¬ 
zona,  Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  District  of  Co¬ 
lumbia,  Florida,  Georgia,  Illinois,  Indi¬ 
ana,  Iowa,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ne¬ 
braska,  Nevada,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Ohio,  Okla¬ 
homa,  Oregon,  Pennsylvania,  Rhode  Is¬ 
land,  South  Carolina,  Tennessee,  Texas, 
Utah,  Virginia,  Washington,  West  Vir¬ 
ginia  and  Wisconsin.  Applicant  is  au¬ 
thorized  to  conduct  operations  in  Dela¬ 
ware,  District  of  Columbia,  Florida, 
Illinois,  Maryland,  Massachusetts,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Virginia  and  Wisconsin. 

NO.  MC  106943  SUB  49,  EASTERN 
MOTOR  EXPRESS,  INC.,  128  Cherry 
Street,  Terre  Haute,  Ind.  Applicant’s 
attorney:  John  E.  Lesow,  Anderson, 
Lesow  &  Lesh,  632  Illinois  Building,  17 
W.  Market  Street,  Indianapolis  4,  Ind. 
For  authority  to  operate  as  a  common 
carrier,  transporting :  General  commodi¬ 
ties,  except  Class  A  and  B  explosives,  live¬ 
stock,  grain,  petroleum  products,  in  bulk, 
household  goods  as  defined  by  the  Com¬ 
mission,  and  commodities  requiring  spe¬ 
cial  equipment,  serving  the  site  of  the 
assembly  plant  of  the  Ford  Motor  Co.,  at 
or  near  Mahwah,  N.  J.,  as  an  off-route 
point  in  connection  with  carrier’s  regu¬ 
lar  route  operations  to  and  from  New 
York,  N.  Y.  Applicant  is  authorized  in 
Certificate  No.  MC  106943,  dated  Novem¬ 
ber  5, 1946,  to  transport  the  above-named 
commodities  between  West  Springfield, 
Pa.,  and  New  York,  N.  Y. 

NO.  MC  109471  SUB  8,  R.  A.  CONYES, 
doing  business  as  R.  A.  CONYES  TANK 
LINES,  2884  San  Pablo  Avenue,  San 
Pablo,  Calif.  Applicant’s  attorney :  Mar¬ 
vin  Handler,  465  California  Street,  San 
Francisco  4,  Calif.  For  authority  to  op¬ 
erate  as  a  common  carrier,  over  irregular 
routes,  transporting:  Asphalt,  asphalt 
emulsion  and  road  oils,  in  bulk,  in  tank 
trucks  and  trailers,  from  the  site  of  the 
plant  of  Blomquist  Oil  Service,  Inc.,  at 
Steamboat  Springs,  Nev.,  approximately 
10  miles  south  of  Reno  on  U.  S.  Highway 
395,  to  points  in  Modoc,  Lassen,  Poumas, 
Sierra,  Mariposa,  Nevada,  Placer,  Eldo¬ 
rado,  Alpine,  Amador,  Calaveras,  Tuo¬ 
lumne,  Mono  and  Inyo  Counties,  Calif. 
Applicant  is  authorized  to  conduct  oper¬ 
ations  in  California  and  Nevada. 

NO.  MC  109623  SUB  3,  MAURICE 
GRIESEL,  Dole  Road.  Myrtle  Creek, 
Oreg.  For  authority  to  operate  as  a 
common  carrier,  over  irregular  routes, 
transporting:  Lumber  (1)  between  points 
in  Jackson  County,  Oreg.;  and  (2)  be¬ 
tween  points  in  Jackson  County,  Oreg., 
on  the  one  hand,  and,  on  the  other, 
points  in  Coos  and  Douglas  Counties, 
Oreg,  Applicant  is  authorized  to  con¬ 
duct  operations  in  Oregon. 

NO.  MC  109734  SUB  63,  SYSTEM 
TANK  LINES,  INC.,  2651  East  45th 
Street,  Los  Angeles  58,  Calif.  Appli¬ 
cant’s  attorney:  R.  Y.  Schureman,  Glanz 
&  Russell,  639  South  Spring  Street,  Los 
Angeles  14,  Calif.  For  authority  to  op¬ 
erate  as  a  common  carrier,  over  irregular 
routes,  transporting;  Fish  oil,  in  bulk. 


In  tank  vehicles,  from  Heber,  Utah,  to 
Richmond,  Calif. 

NO.  MC  110698  SUB  47,  J.  PRANK 
DICKSON,  TRUSTEE.  MILLER  MOTOR 
LINE  OF  NORTH  CAROLINA,  INCOR¬ 
PORATED,  P.  O.  Box  475,  Greensboro, 
N.  C,  Applicant’s  attorney;  Prank  B. 
Hand,  Jr.,  Transportation  Building, 
Washington  6,  D.  C.  For  authority  to 
operate  as  a  common  carrier,  over  irreg¬ 
ular  routes,  transporting:  Asphalt,  as¬ 
phalt  products,  coal  tar,  coal  tar 
products  and  road  building  materials,  in 
bulk,  in  tank  vehicles,  between  points  in 
Tennessee,  on  the  one  hand,  and,  on  the 
other,  points  in  Virginia,  West  Virginia, 
Kentucky,  North  Carolina,  South  Caro¬ 
lina,  Georgia,  Alabama.  Arkansas,  Mis¬ 
souri,  Mississippi,  Illinois,  and  Indiana, 
south  of  U.  S.  Highway  50.  Applicant 
is  authorized  to  conduct  operations  in 
Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana.  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee  and 
Virginia. 

NO.  MC  111434  SUB  5,  VERL  HAMIL¬ 
TON,  Cortez,  Colo.  Applicant’s  attor¬ 
ney:  Julian  P.  Hancock,  17  West  Main 
St.,  Cortez,  Colo.  For  authority  to  op¬ 
erate  as  a  common  carrier,  over  irregu¬ 
lar  routes,  transporting:  Sulphuric  acid, 
from  'Thompson,  and  Green  River,  Utah, 
to  Naturita,  Durango,  and  Uravan,  Colo,, 
Bluewater,  N.  Mex.,  and  points  in  San 
Juan  County,  N,  Mex.,  and  return  with 
empty  containers  or  other  such  inciden¬ 
tal  facilities  (not  specified)  used  in 
transporting  the  above-specified  com¬ 
modity.  Applicant  is  authorized  to 
conduct  operations  in  Colorado,  New 
Mexico,  and  Utah. 

NO.  MC  111472  SUB  28,  DIAMOND 
TRANSPORTA'TION  SYSTEM,  INC., 
1919  Hamilton  Avenue,  Racine,  Wis. 
Applicant’s  attorney:  Frank  M.  Coyne, 
Union  Trust  Building,  1  West  Main 
Street,  Madison  3,  Wis.  For  authority  to 
operate  as  a  contract  carrier,  over  ir¬ 
regular  routes,  transporting:  Agricul¬ 
tural  machinery  and  implements  and 
parts  thereof,  from  Algoma,  Wis.,  to 
points  in  the  United  States.  Applicant 
is  authorized  to  conduct  operations  in 
Iowa,  Indiana,  Illinois,  Minnesota,  Mis¬ 
souri,  Nebraska,  North  Dakota,  South 
Dakota,  Wisconsin,  Michigan,  Kansas, 
Tennessee,  Pennsylvania,  Oklahoma, 
Ohio,  Colorado,  Georgia,  Maryland,  Ken¬ 
tucky,  Virginia,  and  West  Virginia. 

NO.  MC  112730  SUB  1,  T.  S.  LOVE, 
1409  Kemp  Boulevard,  Post  Office  Box 
2130,  Wichita  Falls,  Tex.  Applicant’s 
attorney:  Wallace  L.  Schubert,  Southern 
Building,  Washington  5,  D.  C.  For 
authority  to  operate  as  a  common  car¬ 
rier,  over  irregular  routes,  transporting: 
Petroleum  products,  in  bulk,  in  tank  ve¬ 
hicles,  between  Wichita  Falls,  Tex.,  and 
points  in  Texas  within  150  miles  thereof, 
on  the  one  hand,  and,  on  the  other, 
points  in  Stephens,  Carter,  Caddo,  Mur¬ 
ray,  Garvin,  Pontotoc,  Comanche  and 
Tillman  Counties,  Okla.  Applicant  is 
authorized  to  conduct  operations  in 
Oklahoma  and  Texas. 

NO.  MC  112893  SUB  2,  BULK  TRANS¬ 
PORT  COMPANY,  a  corporation.  Calu¬ 
met  St.,  Burlington,  Wis.  Applicant’s 
attorney:  Glenn  W.  Stephens,  Stephens, 
Bieberstein  and  Cooper,  121  West  Doty 


St.,  Madison  3,  Wis.  For  authority  to 
operate  as  a  common  carrier,  over  ir- 
regular  routes,  transporting:  Petroleum 
and  petroleum  products,  in  bulk,  in  tank 
vehicles,  between  points  in  Wisconsin. 
Applicant  is  authorized  to  conduct  op. 
erations  in  the  States  of  Indiana.  Wis¬ 
consin,  and  Illinois. 

NO.  MC  113410  SUB  1.  (amended) 
DAHLEN  TRANSPORT,  INC.,  875  North 
Prior,  St.  Paul  4,  Minn.  For  authority 
to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  Petro¬ 
leum  products,  in  bulk,  from  points  in 
Anoka,  Hennepin,  Dakota.  Ramsey, 
Scott  and  Washington  Counties,  Minn.’ 
except  Minneapolis  and  St.  Paul,  to 
points  in  North  Dakota.  South  Dakota, 
Iowa,  Wisconsin  and  the  upper  peninsula 
of  Michigan,  and  to  ports  of  entry  on 
the  International  Boundry  line  between 
Canada  and  North  Dakota  and  Minne- 
sota,  and  empty  containers  or  other  such 
incidental  facilities  (not  specified)  used 
in  transporting  the  commodities  speci¬ 
fied  on  return. 

NO.  MC  113415  SUB.  1.  R.  T.  NISH. 
H.  R.  NISH.  AND  CECIL  H.  NISH,  doing 
business  as  R.  T.  NISH  AND  SONS.  180 
West  6th  South,  Logan,  Utah.  Appli¬ 
cant’s  attorney;  M.  C.  Harris,  Cache 
Valley  Bank  Bldg.,  Logan,  Utah.  For 
authority  to  operate  as  a  contract  car¬ 
rier,  over  irregular  routes,  transporting: 
Flour,  and  wheat  products,  such  as  but 
not  limited  to  germade,  cracked  wheat, 
and  bran,  from  Logan,  Utah,  to  Los 
Angeles,  Compton,  Bellfiower  and  Nor¬ 
walk,  Calif.,  Flagstaff,  Phoenix,  Tucson, 
and  Douglas  and  the  trading  posts  of 
Tuba  City,  Red  Lake,  Oraibi,  Inscription 
House,  Shonto,  Cameron,  Navajo  Moun¬ 
tain,  Bellemont  Richardson  The  Gap, 
Cedar  Ridge,  and  Gray  Mountain,  Ariz. 

NO.  MC  113984  SUB  1,  CASMER  E. 
WENGLIKOWSKI  AND  EDWARD  D. 
WENGLIKOWSKI.  doing  business  as 
WENGLIKOWSKI  BROTHERS,  RFD 
#4,  Bay  City.  Mich.  Applicant’s  at¬ 
torney;  L.  F.  Richardson,  Olds  Tower 
Building,  Lansing  8,  Mich.  For  author¬ 
ity  to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  Malt 
beverages,  from  Fort  Wayne,  Ind.,  to 
Saginaw  and  Bay  City,  Mich,.  Empty 
containers  or  other  such  incidental 
facilities  (not  specified)  used  in  trans¬ 
porting  the  commodities  specified  in  this 
application  on  return  movement.  Ap¬ 
plicant  is  authorized  to  conduct  oper¬ 
ations  in  Wisconsin  and  Michigan. 

.  NO.  MC  113984  SUB  2,  CASMER  E. 
WENGLIKOWSKI  AND  EDWARD  D. 
WENGLIKOWSKI,  doing  business  as 
WENGLIKOWSKI  BROTHERS,  RED 
#4,  Bay  City,  Mich.  Applicant’s  attor¬ 
ney:  L.  F.  Richardson,  Olds  Tower 
Building,  Lansing  8,  Mich.  For  author¬ 
ity  to  operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  Molt 
beverages,  from  Cleveland,  Ohio,  to 
Saginaw  arid  Bay  City,  Mich.  Empty 
containers  or  other  such  incidental 
facilities  (not  specified)  used  in  trans¬ 
porting  the  commodities  specified  in 
this  application,  on  return  movement. 
Applicant  is  authorized  to  conduct  oper¬ 
ations  in  Wisconsin  and  Michigan. 

NO.  MC  114012  SUB.  3,  B.  D. 
ARMSTRONG  AND  C.  EARL  ARM- 
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strong,  doing  business  as  ARM¬ 
STRONG  BROTHERS,  Corapeake,  N.  C. 
Applicant’s  attorney:  James  E.  Wilson, 
Roberts  &  Mclnnis,  Continental  Bldg., 
14th  at  K  Northwest,  Washington  5, 

D.  c.  For  authority  to  operate  as  a 
common  carrier,  over  irregular  routes, 
transporting:  Hay  balers,  tobacco  har¬ 
vesters  and  cotton  harvesters,  from 
Lewiston,  N.  C.,  to  ports  of  entry  on  the 
United  States-Canada  International 
Boundary  line,  located  at  or  near  Niag¬ 
ara  Falls,  N.  Y.,  at  or  near  Buffalo,  N.  Y., 
and  at  or  near  Champlain,  N.  Y.,  and 
material  and  supplies  used  in  the  rnanu^ 
facture  of  hay  balers,  tobacco  harvesters 
and  cotton  harvesters  on  return  move¬ 
ments.  Applicant  is  authorized  to  con¬ 
duct  operations  in  all  points  in  the 
United  States  except  Arizona,  Arkansas, 
California,  Idaho,  Montana,  Nevada, 
New  Mexico,  Oklahoma,  Oregon,  Utah, 
Washington  and  Wyoming. 

NO.  MC  114178  SUB  1,  JOSE  RODRI¬ 
GUEZ  Y  CASAL,  doing  Jjusiness  as 
MEXICO  U.  S.  TRUCK  LINE,  133 
West  Olive  St.,  San  Ysidro,  Calif,  Ap¬ 
plicant’s  attorney:  Phil  Jacobson,  510 
West  Sixth  St.,  Los  Angeles,  Calif.  For 
authority  to  operate  as  a  common  car¬ 
rier,  over  irregular  routes,  transporting : 
General  commodities,  except  those  of  un¬ 
usual  value.  Class  A  and  B  explosives, 
household  goods  as  defined  by  the  Com¬ 
mission,  commodities  in  bulk  requiring 
special  tank  equipment,  or  commodities 
requiring  special  equipment,  between 
San  Ysidro,  Calif.,  and  the  United 
I  States-Mexico  International  Boundary 
Line. 

NO.  MC  114282,  ARTHUR  BLFSENER, 
605  St.  Olaf  Avenue,  Northfield,  Minn. 
Applicant’s  attorney:  Nfarvin  L.  Grund- 
hoefer.  Medical  Arts  Bldg.,  Northfield, 
Minn.  For  authority  to  operate  as  a 
common  carrier,  over  regular  routes, 
transporting :  Bulk  turkey  feed  and  mis¬ 
cellaneous  sack  feed,  ( 1 )  From  New  Rich¬ 
mond,  Wis.,  to  Northfield  and  Dundas, 
Minn.,  as  follows:  From  New  Richmond 
over  Wisconsin  Highway  65  to  junction 
U.S.  Highway  12,  thence  over  U.  S.  High¬ 
way  12  to  junction  Minnesota  Highway 
95,  thence  over  Minnesota  Highway  95 
to  Hastings,  Minn.,  thence  southwest  on 
Dakota  County  Road  3  to  Hampton, 
Minn.,  thence  over  Minnesota  Highway 
56  to  junction  Minnesota  Highway  19, 
thence  over  Minnesota  Highway  19  to 
Northfield,  thence  over  Minnesota  High¬ 
way  218  to  Dundas.  (2)  From  New 
Richmond  over  Wisconsin  Highway  65 
to  junction  U.  S.  Highway  12,  thence 
over  U.  S.  Highway  12  to  St.  Paul,  Minn., 
thence  over  Minnesota  Highway  218  to 
Northfield  and/or  Dundas,  and  empty 
nntainers  or  other  such  incidental  facil¬ 
ities  (not  specified)  used  in  transporting 
the  commodities  specified  in  this  appli¬ 
cation  on  return.  Serving  no  interme¬ 
diate  points. 

NO.  MC  114902,  JOSEPH  S.  HAND- 
LOVIC,  5239  Holmes  St.,  Pittsburgh.  Pa. 
^Plicant’s  attorney:  Homer  W.  King, 
^ick  Building,  Pittsburgh  19,  Pa.  For 
authority  to  operate  as  a  contract  car- 
over  irregular  routes,  transporting: 
^ohricated  aluminum  awnings  and  fit- 
’'‘cwfs  thereto,  from  Pittsburgh,  Pa.,  to 
points  in  New  York  on  and  west  of  U.  S. 
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Highway  9.  Empty  containers  or  other 
such  incidental  facilities  (not  specified) 
used  in  transporting  the  commodities 
specified  in  this  application  on  return 
movement. 

NO.  MC  114911,  CARL  GAINER.  855 
North  99  Highway.  Eugene.  Oreg.  Ap¬ 
plicant’s  attorney:  Frederic  A.  Yerke,  Jr., 
King,  Miller,  Anderson,  Nash  &  Yerke, 
926  American  Bank  Bldg.,  Portland  5, 
Oreg.  For  authority  to  operate  as  a 
contract  carrier,  over  irregular  routes, 
transporting:  Cottonseed  meal  and  cot¬ 
tonseed  cake,  from  Los  Angeles,  Kings- 
burg,  Corcoran,  Bakersfield,  Chowchilla, 
Richmond,  Fresno,  Cawelo,  Long  Beach, 
and  Calexico,  Calif.,  to  points  in  Oregon, 
and  empty  containers  or  other  such  inci¬ 
dental  facilities  (not  specified)  used  in 
transporting  the  commodities  specified 
on  return. 

NO.  MC  114913,  CLAUDE  BUTLER, 
Box  406,  Showlow,  Ariz.  Applicant’s  at¬ 
torney:  Roland  R.  Kruse,  Snell  &  Wil- 
mer.  Heard  Building,  Phoenix,  Ariz.  For 
authority  to  operate  as  a  contract  car¬ 
rier,  over  irregular  routes,  transporting: 
Petroleum  products,  in  bulk,  in  tank 
trucks,  and  in  containers,  from  Amarillo. 
Dalhart,  and  Pampa,  Tex.,  to  Showlow, 
Ariz. 

NO.  MC  114918,  WAYNE  TAYLOR 
AND  WALTER  LAMBERT,  doing  busi¬ 
ness  as  TAYLOR  &  LAMBERT,  Esmond, 
Ill.  Applicant’s  attorney:  Ralph  H. 
Haen,  1101  Broadway,  Rockford,  Ill. 
For  authority  to  operate  as  a  common 
carrier,  over  irregular  routes,  transport¬ 
ing:  Commercial  fertilizers,  from  Du¬ 
buque,  Iowa  to  points  in  Boone,  DeKalb, 
Kane,  Kendall.  LaSalle,  Lee,  McHenry, 
Ogle  and  Winnebago  Counties,  Ill.,  and 
empty  containers, on  return  movements. 

APPLICATIONS  OF  MOTOR  CARRIERS  OF 
PASSENGERS 

NO.  MC  1504  SUB  122,  ATLAN'ITC 
GREYHOUND  CORPORATION,  a  cor¬ 
poration,  1100  Kanawah  Valley  Building, 
Charleston,  W.  Va.  Applicant’s  attor¬ 
ney:  L.  C.  Major,  Jr. ;  Turney  &  Turney, 
2001  Massachusetts  Ave.,  N.  W.,  Wash¬ 
ington  6,  D.  C.  For  authority  to  operate 
as  a  common  carrier,  over  a  regular 
route,  transporting:  Passengers  and 
their  baggage,  and  express,  mail,  and 
newspapers,  in  the  same  vehicle  with 
passengers,  between  Creedmoor,  N.  C., 
and  junction  unnumbered  North  Car¬ 
olina  Highway  and  U.  S.  Highway  15 
approximately  two  and  nine  tenths  miles 
southwest  of  Creedmoor,  over  unnum¬ 
bered  North  Carolina  Highway  through 
Butner,  N.  C.,  serving  all  intermediate 
points.  Applicant  is  authorized  to  con¬ 
duct  operations  in  Florida,  Georgia, 
North  Carolina,  Ohio,  Pennsylvania, 
South  Carolina,  Tennessee,  Virginia, 
West  Virginia,  and  the  District  of 
Columbia. 

NO.  MC  12614,  FLOSSIE  C.  PLEAS¬ 
ANTS,  O’Henry  Hotel,  Greensboro,  N.  C. 
For  authority  to  conduct  operations  at 
Greensboro,  N.  C.,  as  a  brewer  in  ar¬ 
ranging  for  the  transportation  of  pas¬ 
sengers  and  their  baggage  in  the  same 
vehicle  with  passengers,  from  points  in 
North  Carolina  to  points  in  the  United 
States,  and  return,  in  interstate  or  for¬ 
eign  commerce,  by  motor  vehicle. 


NO.  MC  84690  SUB  13.  NORTHERN 
PACIFIC  TRANSPORT  COMPANY,  a 
corporation.  176  East  5th  Street.  St.  Paul 
1,  Minn.  For  authority  to  operate  as  a 
common  carrier,  over  regular  routes, 
transporting:  Passengers,  and  express, 
between  Auburn,  Wash.,  and  Tacoma, 
Wash.  (1)  from  Auburn  over  Washing¬ 
ton  Highway  5  to  Stewarts  Corner, 
thence  over  unnumbered  county  highway 
to  Knutsens  Corner,  thence  over  Wash¬ 
ington  Highway  1-X  to  Fife,  thence  over 
U.  S.  Highway  99  to  Tacoma,  and  return 
over  the  same  route,  and  (2)  from  Au¬ 
burn  over  Washington  Highway  5  to 
Puyallup,  thence  over  Washington  High¬ 
way  5-D  to  Knutsens  Corner,  thence 
over  Washington  Highway  1-X  to  Fife, 
thence  over  U.  S.  Highway  99  to  Tacoma, 
and  return  over  the  same  route,  serving 
the  intermediate  points  of  Sumner  and 
Puyallup,  Wash.  Applicant  is  authorized 
to  conduct  operations  in  Montana  and 
Wyoming. 

NO.  MC  114915,  JOSEPH  GAMBY, 
LOUIS  WOHL.  AND  ALBERT  DEITCH, 
doing  business  as  THE  LAS  VEGAS-LOS 
ANGELES  LIMOUSINE  SERVICE  COM¬ 
PANY,  T.  W.  Patterson  Bldg.,  Rm.  618G, 
Fresno.  Calif.  Applicant’s  attorney: 
Morris  Futlick,  T.  W.  Patterson  Building, 
Fresno  21,  Calif.  For  authority  to  oper¬ 
ate  as  a  common  carrier,  over  irregular 
routes,  transporting:  Passengers  and 
their  baggage,  in  the  same  vehicle  with 
passengers,  in  door  to  door  service,  be¬ 
tween  Los  Angeles,  Calif.,  and  Las  Vegas, 
Nev. 

APPLICATIONS  UNDER  SECTIONS  5  AND  . 

2ioa  (b) 

NO.  MC-F-5670.  Authority  sought 
for  purchase  by  GREAT  SOUTHERN 
COACHES,  INC.,  311  Union  St.,  Jones¬ 
boro,  Ark.,  of  the  operating  rights  and 
property  of  MATHIS  BUS  LINE.  INC., 
301  Union  St.,  Jonesboro,  Ark.,  and  for 
acquisition  by  MRS.  MARIE  N.  JOHN¬ 
SON,  Jonesboro,  Ark.,  of  control  of  said 
operating  rights  and  property  through 
the  purchase.  Applicants’  attorney; 
Harvey  G.  Combs,  State  House,  Little 
Rock,  Ark.  Operating  rights  sought  to 
be  transferred:  Passengers,  as  a  common 
carrier,  over  regular  routes,  between 
Jonesboro  and  Blytheville,  Ark.;  between 
Jonesboro  and  Newport,  Ark.,  via  Wal- 
denburg;  and  between  Jonesboro  and 
Newport,  Ark.,  via  Cash.  Vendee  is  au¬ 
thorized  to  operate  in  Arkansas  and 
Missouri.  Application  has  not  been  filed 
for  temporary  authority  under  section 
210a  (b). 

NO.  MC-F-5717.  Authority  sought 
for  purdhase  by  W.  D.  BUFFALOE,  doing 
business  as  OHIO  SOUTHERN  EX¬ 
PRESS,  1043  Bankhead  Avenue,  N.  W., 
Atlanta.  Ga.,  of  a  portion  of  the  oper¬ 
ating  rights  of  GREIG  FREIGHT  LINE, 
INC.  (KENT  W.  WOODWARD.  TRUS¬ 
TEE),  550  East  South  St.,  Akron,  Ohio. 
Applicants’  attorney:  Glenn  F.  Morgan. 
404-406  International  Bldg.,  Washington 
4,  D.  C.  Operating  rights  sought  to  be 
transferred :  General  commodities,  except 
those  of  unusual  value.  Class  A  and  B 
explosives,  commodities  in  bulk,  com¬ 
modities  requiring  special  equipment, 
and  those  injurious  or  contaminating  to 
other  lading,  in  truck-load  lots,  as  a 
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common  carrier,  over  irregular  routes, 
between  points  in  Washington  County, 
Ohio,  on  the  one  hand,  and,  on  the  other, 
points  in  West  Virginia  and  those  in  that 
part  of  Pennsylvania  on  and  west  of 
U.  S.  Highway  219.  Vendee  is  author¬ 
ized  to  operate  in  Georgia,  West  Vir¬ 
ginia,  and  Ohio.  Application  for  tem¬ 
porary  authority  under  section  210a  (b) 
was  granted  June  9,  1954. 

NO.  MC-F-5718.  Authority  sought 
for  purchase  by  RALPH  E.  FAYLOR,  do¬ 
ing  business  as  TRAVELERS  MOTOR 
FREIGHT,  P.  O.  Box  1037.  Wheeling,  W. 
Va.,  of  a  portion  of  the  operating  rights 
of  GREIG  FREIGHT  LINE.  INC. 
(KENT  W.  WOODWARD,  TRUSTEE*, 
550  East  South  St.,  Akron,  Ohio.  Appli¬ 
cants’  attorney;  Glenn  F.  Morgan,  404- 
406  International  Bldg.,  Washington  4, 
D.  C.  Operating  rights  sought  to  be 
transferred:  General  commodities,  ex¬ 
cept  those  of  unusual  value.  Class  A  and 
B  explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equipment, 
as  a  common  carrier,  over  regular  routes, 
between  Parkersburg,  W.  Va.,  and 
Spencer,  W.  Va.,  between  MacFarlan,  W. 
Va.,  and  Grantsville,  W.  Va.,  serving  all 
intermediate  points;  general  commodi¬ 
ties.  except  those  of  unusual  value.  Class 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission,  commodities 
in  bulk,  commodities  requiring  special 
equipment,  and  those  injurious  or  con¬ 
taminating  to  other  lading,  over  regular 
routes,  between  Parkersburg,  W.  Va.,  and 
Wheeling,  W.  Va.,  serving  all  intermedi¬ 
ate  points  and  the  off-route  point  of 
Steinei’sville,  Ohio;  meat  scraps,  over  ir¬ 
regular  routes,  from  New  York,  N.  Y.,  to 
Punxsutawney  and  Irwin,  Pa.:  tile,  from 
Wheeling.  W.  Va.,  to  points  in  that  part 
of  the  New  York,  N,  Y.,  Commercial 
Zone  as  defined  by  the  Commission,  more 
than  30  miles  from  Newark,  N.  J.;  geji- 
eral  commodities,  except  those  of  unusual 
value.  Class  A  and  B  explosives,  house¬ 
hold  goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment,  over  irregular  routes, 
between  points  in  Marshall,  Ohio,  Brooke, 
and  Hancock  Counties,  W.  Va.,  on  the 
one  hand,  and,  on  the  other,  Newark,  N. 
J.,  and  points  in  New  Jersey  and  New 
York  within  30  miles  of  Newark;  house¬ 
hold  goods  as  defined  by  the  Commission, 
over  irregular  routes,  between  points  in 
Washington  County,  Ohio,  on  the  one 
hand,  and,  on  the  other,  points  in  West 
Virginia  and  those  in  that  part  of  Penn¬ 
sylvania  on  and  west  of  U.  S.  Highway 
219;  burial  chapels,  vaults,  and  monu¬ 
ments.  from  Marietta,  Ohio,  to  Wil- 
liamstown,  St.  Marys,  Sistersville,  Lit¬ 
tle,  Pike,  and  Parkersburg,  W.  Va.,  and 
Pittsburgh  and  Coraopolis,  Pa.,  from 
Williamstown,  W.  Va.,  to  Marietta,  Ohio. 
Vendee  is  not  a  motor  carrier.  Appli¬ 
cation  for  temporary  authority  under 
section  210a  (b)  was  granted  June  9, 
‘  1954. 

NO.  MC-F-5721.  Authority  sought  for 
purchase  by  KEYSTONE  MOTOR  EX¬ 
PRESS,  INC.,  P.  O.  Box  514,  Huntington, 
W.  Va.,  of  a  portion  of  the  operating 
rights  of  GREIG  FREIGHT  LINE,  INC. 
(KENT  W.  W(X)DWARD,  TRUSTEE), 
550  Blast  South  St.,  Akron,  Ohio,  and  for 


acquisition  by  H.  L.  GRUBB,  Huntington, 
W.  Va.,  of  control  of  the  operating  rights 
through  the  purchase.  Applicants’  at¬ 
torney:  Glenn  F.  Morgan.  404-406  In¬ 
ternational  Bldg.,  Washington  4,  D.  C. 
Operating  rights  sought  to  be  trans¬ 
ferred:  General  commodities,  except 
articles  of  unusual  value,  and  except 
Class  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  requiring  special  equipment, 
and  those  injurious  or  contaminating  to 
other  lading,  as  a  common  carrier,  over 
regular  routes,  between  Charleston,  W. 
Va.,  and  Cleveland,  Ohio,  between  Uh- 
richsville,  Ohio,  and  Cleveland,  Ohio, 
between  Dover,  Ohio,  and  Canton,  Ohio; 
from  Cadiz,  Ohio,  to  Wheeling,  W,  Va.. 
serving  all  intermediate  points,  and  the 
off-route  points  of  Huntington,  W.  Va., 
and  Washington,  Pa.  General  commod¬ 
ities.  except  those  of  unusual  value,  and 
except  Class  A  and  B  explosives,  house¬ 
hold  goods  as  defined  by  the  Commission, 
commodities  in  bulk,  commodities  re¬ 
quiring  special  equipment,  and  those 
injurious  or  contaminating  to  other 
lading,  between  Washington,  Pa.,  and 
Wooster,  Ohio,  serving  the  intermediate 
point  of  Burgettstown,  Pa.,  between  Lis¬ 
bon,  Ohio,  and  Norwalk,  Ohio,  serving 
the  intermediate  points  of  Salem  and 
Cleveland,  Ohio,  between  Canton,  Ohio, 
and  Bedford,  Ohio,  serving  the  inter¬ 
mediate  point  of  Akron.  Ohio,  between 
Strasburg,  Ohio,  and  Cleveland,  Ohio, 
serving  the  intermediate  point  of  Mas¬ 
sillon,  Ohio,  between  Norwalk,  Ohio,  and 
Wheeling,  W.  Va.,  serving  the  intermedi¬ 
ate  points  of  Ashland,  New  Philadelphia, 
Uhrichsville,  and  Cadiz,  Ohio,  in  addition 
to  the  foregoing  service,  said  carrier  is 
also  authorized  to  serve  the  off -route 
points  in  Ohio,  east  of  a  line  beginning 
at  Sandusky,  Ohio,  and  extending  south 
through  Marion,  Ohio,  to  Columbus, 
Ohio,  and  thence  in  a  southeasterly  di¬ 
rection  to  Pomeroy,  Ohio,  including  the 
points  specified;  between  Charleston, 
W.  Va.,  and  Weirton  and  Ronceverte, 
W.  Va.,  as  follows;  Prom  Charleston, 
over  U.  S.  Highway  21  to  Parkersburg, 
W.  Va.,  thence  over  West  Virginia  High¬ 
way  2  to  Weirton,  serving  the  intermedi¬ 
ate  and  off -route  points  of  Ripley,  Park¬ 
ersburg.  St.  Marys,  Sistersville,  Paden 
City,  New  Martinsville,  Moundsville, 
Wheeling,  Wellsburg,  and  Follansbee, 
W.  Va.,  and  those  within  ten  miles  of 
Charleston,  W.  Va.;  from  Charleston 
over  U.  S.  Highway  60  to  Lewisburg, 
W.  Va.,  and  thence  over  U.  S.  Highway 
219  to  Ronceverte,  serving  all  intermedi¬ 
ate  points  and  the  off -route  points  of 
Quinwood,  Clifftop,  and  Winona,  W.  Va.; 
from  Charleston  over  U.  S.  Highway  60 
to  Huntington,  W.  Va.,  thence  over  U.  S. 
Highway  52  to  Cincinnati,  Ohio,  serving 
the  intermediate  points  of  Huntington, 
W.  Va.,  and  Portsmouth  and  Ironton, 
Ohio.  Gas  cylinders  and  rubber  tires. 
from  Cincinnati  over  the  route  specified 
immediately  above  to  Charleston,  serv¬ 
ing  the  intermediate  points  of  Hunting- 
ton,  W.  Va.,  and  Portsmouth  and  Ii  onton, 
Ohio.  General  commodities,  except 
those  of  imusual  value,  and  except  live¬ 
stock,  Class  A  and  B  explosives,  house¬ 
hold  goods,  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment,  over  irregular  routes. 


between  Wheeling,  W,  Va..  on  the  one 
hand,  and,  on  the  other.  Martins  Ferry 
and  Bridgeport,  Ohio,  and  Mozart  and 
Bethlehem,  W.  Va.,  between  Akron,  Ohio, 
on  the  one  hand,  and,  on  the  other] 
points  in  Summit  County,  Ohio.  Vendee 
is  authorized  to  operate  in  Pennsylvania 
and  West  Virginia.  Application  for  tern- 
porary  authority  under  section  210a  (b) 
was  granted  on  June  9,  1954. 

By  the  Commission. 

[SEAL]  George  W.  Laird, 

Secretary. 

[F.  R.  Doc.  54-7035;  Piled.  Sept.  8.  1954; 

8:52  a.  m.] 


[4th  Sec.  Application  29636] 

Cans  From  Savannah,  Ga.,  to 
Charleston,  S.  C. 

APPLICATION  FOR  RELIEF 

September  3, 1954. 

The  Commission  is  in  receipt  of  the 
above-entitled  and  numbered  applica¬ 
tion  for  relief  from  the  long-and -short- 
haul  provision  of  section  4  (1)  of  the 
Interstate  Commerce  Act. 

Filed  by :  The  Southern  Railway  Corn- 
many. 

Commodities  involved:  Iron,  steel  or 
tin  cans,  carloads. 

From:  Savannah,  Ga. 

To :  Charleston,  S.  C. 

Grounds  for  relief;  Rail  competition, 
circuity,  and  competition  with  motor 
carriers. 

Schedules  filed  containing  proposed 
rates:  C.  A.  Spaninger,  Agent,  I.  C.  C.  No. 
1295,  supp.  78. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commis¬ 
sion  in  writing  so  to  do  within  15  days 
from  the  date  of  this  notice.  As  provided 
by  the  general  rules  of  practice  of  the 
Commission,  Rule  73,  persons  other  than 
applicants  should  fairly  disclose  their  in¬ 
terest,  and  the  position  they  intend  to 
take  at  the  hearing  with  respect  to  the 
application.  Otherwise  the  Commission 
in  its  discretion,  may  proceed  to  investi¬ 
gate  and  determine  the  matters  involved 
in  such  application  without  further  or 
formal  hearing.  If  because  of  an  emer¬ 
gency  a  grant  of  temporary  relief  is 
found  to  be  necessary  before  the  expira¬ 
tion  of  the  15 -day  period,  a  hearing, 
upon  a  request  filed  within  that  period, 
may  be  held  subsequently. 

By  the  Commission. 

[seal]  George  W.  Laird, 

Secretary. 

[F.  R.  Doc.  54-7028;  Piled,  Sept.  8,  1954; 

8:51  a.  m.] 


14th  Sec.  Application  29637] 

Various  Commodities  Between  Pacitic 
Coast  ’Territory  and  Certain  States 

application  for  relief 

September  3,  1954. 

The  Commission  is  in  receipt 
above -entitled  and  numbered  applicafion 
for  relief  from  the  long-and-short-haui 
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provision  of  section  4  (1)  of  the  Inter¬ 
state  Commerce  Act. 

Filed  by:  W.  J.  Prueter,  Agent,  for 
carriers  parties  to  his  tariffs  I.  C.  C.  Nos. 
1559  and  1561. 

Commodities  involved:  Various  com¬ 
modities,  carloads. 

Between:  Points  in  Pacific  Coast  ter¬ 
ritory,  on  the  one  hand,  and  points  in 
Arkansas,  Iowa,  Kentucky,  Louisiana, 
Minnesota,  Mississippi,  Missouri,  North 
Dakota,  South  Dakota  and  Tennessee,  on 
the  other. 

Grounds  for  relief:  Rail  competition, 
circuity,  grouping,  and  operation 
through  higher-rated  territory. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commission 
in  writing  so  to  do  within  15  days  from 
the  date  of  this  notice.  As  provided  by 
the  general  rules  of  practice  of  the  Com¬ 
mission,  Rule  73,  persons  other  than  ap¬ 
plicants  should  fairly  disclose  their  in¬ 
terest,  and  the  position  they  intend  to 
take  at  the  hearing  with  respect  to  the 
application.  Otherwise  the  Commis¬ 
sion,  in  its  discretion,  may  proceed  to 
investigate  and  determine  the  matters 
involved  in  such  application  without  fur¬ 
ther  or  formal  hearing.  If  because  of  an 
emergency  a  grant  of  temporary  relief  is 
found  to  be  necessary  before  the  ex¬ 
piration  of  the  15-day  period,  a  hearing, 
upon  a  request  filed  within  that  period, 
may  be  held  subsequently. 

By  the  Commission. 

[seal]  George  W.  Laird, 

Secretary. 

(P.  R.  Doc.  54-7029;  Piled.  Sept.  8.  1954; 
8:51  a.  m.] 


[4th  Sec.  Application  29638] 

Cement  Insulating,  etc..  From  Goose 

Lake,  III.,  to  Cedar  Rapids,  Iowa 

APPLICATION  for  RELIEF 

September  3,  1954. 

The  Commission  is  in  receipt  of  the 
above-entitled  and  numbered  applica¬ 
tion  for  relief  from  the  long-and-short- 
haul  provision  of  section  4  (1)  of  the 
Interstate  Commerce  Act. 

Piled  by:  W.  J.  Prueter,  Agent,  for  the 
Chicago  Great  Western  Railway  Com¬ 
pany,  Elgin,  Joilet,  and  Eastern  Railway 
Company  and  Waterloo,  Cedar  Falls  & 
Northern  Railroad. 

Commodities  involved:  Cement,  min¬ 
eral  wool  (rock  or  slag) ,  cement,  insulat¬ 
ing,  infusorial  earth,  minimum  weight 
36,000  pounds,  and  mortar,  high  temper¬ 
ature  bonding,  in  mixed  carloads  with 
asbestos  cement. 

Prom:  Goose  Lake,  Ill. 

To:  Cedar  Rapids,  Iowa. 

Grounds  for  relief:  Rail  competition, 
circuitous  routes. 

Schedules  filed  containing  proposed 
J^tes:  W.  J.  Prueter,  Agent,  I.  C.  C.  No. 
A-3794,  supp.  9. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commission 


in  writing  so  to  do  within  15  days  from 
the  date  of  this  notice.  As  provided  by 
the  general  rules  of  practice  of  the  Com¬ 
mission,  Rule  73,  persons  other  than  ap¬ 
plicants  should  fairly  disclose  their  in¬ 
terest,  and  the  position  they  intend  to 
take  at  the  hearing  with  respect  to  the 
application.  Otherwise  the  Commission, 
in  its  discretion,  may  proceed  to  investi¬ 
gate  and  determine  the  matters  involved 
in  such  application  without  further  or 
formal  hearing.  If  because  of  an  emer¬ 
gency  a  grant  of  temporary  relief  is 
found  to  be  necessary  before  the  expira¬ 
tion  of  the  15-day  period,  a  hearing,  upon 
a  request  filed  within  that  period,  may 
be  held  subsequently. 

By  the  Commission. 

(seal!  George  W.  Laird, 

Secretary. 

[P.  R.  Doc.  54-7030;  Filed.  Sept.  8.  1954; 

8:51  a.  m.] 


[4th  Sec.  Application  29639] 

Zinc  Anodes  From  Arkansas,  Oklahoma 

AND  Texas  to  Official  Territory 

APPL’ICATION  for  RELIEF 

September  3,  1954. 

The  Commission  is  in  receipt  of  the 
above-entitled  and  numbered  applica¬ 
tion  for  relief  from  the  long-and-short- 
haul  provision  of  section  4  (1)  of  the 
Interstate  Commerce  Act. 

Piled  by:  F.  C.  Kratzmeir,  Agent,  for 
carriers  parties  to  schedule  listed  below. 

Commodities  involved :  Zinc  anodes, 
with  or  without  hooks,  carloads. 

From:  Specified  points  in  Arkansas, 
Oklahoma  and  Texas. 

To:  Points  in  official  territory. 

Grounds  for  relief:  Rail  competition, 
circuity,  market  competition,  and  addi¬ 
tional  commodity. 

Schedules  filed  containing  proposed 
rates;  F.  C.  Kratzmeir,  Agent,  I.  C.  C. 
No.  4045,  supp.  49. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commis¬ 
sion  in  writing  so  to  do  within  15  days 
from  the  date  of  this  notice.  As  pro¬ 
vided  by  the  general  rules  of  practice 
of  the  Commission,  Rule  73,  persons 
other  than  applicants  should  fairly  dis¬ 
close  their  interest,  and  the  position 
they  intend  to  take  at  the  hearing  with 
respect  to  the  application.  Otherwise 
the  Commission,  in  its  discretion,  may 
proceed  to  investigate  and  determine  the 
matters  involved  in  such  application 
without  further  or  formal  hearing.  If 
because  of  an  emergency  a  grant  of 
temporary  relief  is  found  to  be  necessary 
before  the  expiration  of  the  15-day  pe¬ 
riod.  a  hearing,  upon  a  request  filed 
within  that  period,  may  be  held 
subsequently. 

By  the  Commission. 

(seal]  George  W.  Laird, 

Secretary. 

[P.  R.  Doc.  54-7031;  Piled,  Sept.  8,  1954; 

8:51  a.  m.] 


[4th  Sec.  Application  29640] 

Iron  and  Steel  Articles  From  Chicago, 

III.,  and  Points  Taking  Same  Rates  to 

St.  Ignace,  Mich. 

APPLICATION  FOR  RELIEF 

September  3, 1954. 

The  Commission  is  in  receipt  of  the 
above -entitled  and  numbered  applica¬ 
tion  for  relief  from  the  long-and-short- 
haul  provision  of  section  4  (1)  of  the 
Interstate  Commerce  Act. 

Filed  by;  W.  J.  Prueter,  Agent,  for  car¬ 
riers  parties  to  Chicago  and  North 
Western  Railway  Company  tariff  I.  C.  C. 
No.  11132  and  other  tariffs  listed  in  the 
application. 

Commodities  involved:  Iron  and  steel 
articles,  carloads. 

From:  Chicago,  Ill.,  and  points  taking 
same  rates. 

To:  St.  Ignace,  Mich. 

Grounds  for  relief;  Rail  competition, 
circuity,  and  additional  routes. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commis¬ 
sion  in  writing  so  to  do  within  15  days 
from  the  date  of  this  notice.  As  pro¬ 
vided  by  the  general  rules  of  practice  of 
the  Commission,  Rule  73,  persons  other 
than  applicants  should  fairly  disclose 
their  interest,  and  the  position  they  in¬ 
tend  to  take  at  the  hearing  with  respect 
to  the  application.  Otherwise  the  Com¬ 
mission,  in  its  discretion,  may  proceed 
to  investigate  and  determine  the  matters 
involved  in  such  application  without  fur¬ 
ther  or  formal  hearing.  If  because  of 
an  emergency  a  grant  of  temporary  re¬ 
lief  is  found  to  be  necessary  before  the 
expiration  of  the  15-day  period,  a  hear¬ 
ing,  upon  a  request  filed  within  that 
period,  may  be  held  subsequently. 

By  the  Commission. 

[seal]  George  W.  Laird, 

Secretary. 

[P.  R.  Doc.  54-7032;  Piled,  Sept.  8.  1954; 

8:51  a.  m.] 


[4th  Sec.  Application  29641] 

Commodity  Rates  Between  Rose  Bluff, 

La.,  and  Points  in  U.  S.  and  Canada 

APPLICATION  FOR  RELIEF 

September  3, 1954. 

The  Commission  is  in  receipt  of  the 
above-entitled  and  numbered  application 
for  relief  from  the  long-and-short-haul 
provision  of  section  4  (1)  of  the  Inter¬ 
state  Commerce  Act. 

Filed  by:  F.  C.  Kratzmeir,  Agent,  for 
carriers  parties  to  the  application. 

Commodity  rates. 

Between:  Rose  Bluff,  La.,  on  the  one 
hand,  and  points  in  the  United  States 
and  Canada,  on  the  other. 

Grounds  for  relief:  Rail  competition, 
circuity,  and  to  maintain  grouping. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commission 
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in  writing  so  to  do  within  15  days  from 
the  date  of  this  notice.  As  provided  by 
the  general  rules  of  practice  of  the  Com¬ 
mission,  Rule  73,  persons  other  than  ap¬ 
plicants  should  fairly  disclose  their  in¬ 
terest,  and  the  position  they  intend  to 
take  at  the  hearing  with  respect  to  the 
application.  Otherwise  the  Commission, 
in  its  discretion,  may  proceed  to  investi¬ 
gate  and  determine  the  matters  involved 
in  such  application  without  further  or 
formal  hearing.  If  because  of  an  emer¬ 
gency  a  grant  of  temporary  relief  is 
found  to  be  necessary  before  the  expira¬ 
tion  of  the  15-day  period,  a  hearing,  upon 
a  request  filed  within  that  period,  may 
be  held  subsequently. 

By  the  Commission. 

[seal]  George  W.  Laird. 

Secretary. 

[P.  R.  Doc.  54-7033:  Piled.  Sept.  8,  1954; 

8:52  a.  m.] 


[4th  Sec.  Application  29642] 

Lumber  From  Southwest  to  Florida 

APPLICATION  for  BELIEF 

September  3.  1954. 

The  Commission  is  in  receipt  of  the 
above-entitled  and  numbered  application 
for  relief  from  the  long-and-short-haiil 
provision  of  section  4  (1)  of  the  Inter¬ 
state  Commerce  Act. 

Filed  by:  F.  C.  Kratzmeir,  Agent,  for 
carriers  parties  to  schedule  listed  below. 

Commodities  involved :  Lumber  and 
related  articles,  carloads. 

From:  Points  in  the  Southwest. 

To:  Points  in  Florida. 

Grounds  for  relief:  Rail  competition, 
circuity,  grouping,  and  additional  routes. 

Schedules  filed  containing  proposed 
rates:  F.  C.  Kratzmeir,  Agent,  I.  C.  C. 
No.  4117,  supps.  3  and  4. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 


application  shall  request  the  Commission 
in  writing  so  to  do  within  15  days  from 
the  date  of  this  notice.  As  provided  by 
the  general  rules  of  practice  of  the  Com¬ 
mission,  Rule  73,  persons  other  than 
applicants  should  fairly  disclose  their 
interest,  and  the  position  they  intend  to 
take  at  the  hearing  with  respect  to  the 
application.  Otherwise  the  Commission, 
in  its  discretion,  may  proceed  to  investi¬ 
gate  and  determine  the  matters  involved 
in  such  application  without  further  or 
formal  hearing.  If  because  of  an  emer¬ 
gency  a  grant  of  temporary  relief  is 
found  to  be  necessary  before  the  expira¬ 
tion  of  the  15-day  period,  a  hearing,  upon 
a  request  filed  within  that  period,  may 
be  held  subsequently. 

By  the  Commission. 

[seal]  George  W.  Laird, 

Secretary, 

[F.  R.  Doc.  54-7034:  Piled.  Sept.  8,  1954; 

8:52  a.  m.J 


